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TO THE- 


' STUDENTS 


OF THE 


COMMON LAWS 
ENGLAND. 


ET Hen T had finiſhed the former 
» W Part of the Reports of this 
RK cverend — collected by 


him in the firſt Sitteen 4 
the late King Charles , 
* —— by promiſe, That 

if God ſhould bleſs me with health, I would 


imploy it in fitting the reſt of his Reports for ere i. ci 
publique uſe. But were I not under ſuch an'** 


Engagement, a Debtor to my Country, and in 
particular to the Profeſſors of our Law ; the 
meer merit of the action would ſufficient! have 
encouraged me to it: For, wherein could I better 
have ſpent my time, or more obſerved that rule 
of the Apoſtle, of ſeeking not my own only, but 
of others good, than in uncaſi * this Jewel, and 


COm- 


* 
— —— — 
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THE EPISTLE 


communicating to Poſterity ſo great, though 
hitherto a hidden treaſure of Law and Learning? 
Beſides this, which was enough to excite, I had an- 
other reaſan, that did ſweeten my labours herein; 
And th wa, that plek@re] Þol in recollecting 
theſe curious Pieces, and through them viewing 
the moſt lively Image of a Perſon, whoſe Piety, 
Knowledge, and Vertues had made him as much 
admired by others, as his relation had endeared him 
to my ſelf; fo that I could not in juſtice to his 
Memory, ſuppreſs any longer this Monument of 
his Fame. Sure, it is a bleſſing promiſed to every 
good man, That his Works ſhall praiſe him in the 
Gates: Of which nature, I taking this to be one, 
it was but my duty to publiſh it. | 
Io thoſe who have had a taſte of this worthy 
andeminent Judge's great abilities, of his Reports 
formerly Printed, I need not further recommend 
theſe, then by ſaying only, that they are of the lame 
Piece, and drawn by the ſame hand; but with ſo 
much exactneis and perfection of skill, that in the 
firſt, though he hath ſurpaſſed many others, yet in 
theſe he ſeems to ſurpaſs himſelf. And therefore, 
I have been more than ordinarily careful in the 
Edition, that the Reverend Reporter may not be 
blemiſhed with thoſe many Errata's in this, which 
have ſomewhat obſcured the former; Eſpecially in 
the latter Edition of it, by ſome ignorant and mer- 
cenary perſons, who care not how they blur mens 
Credits, and therein wrong the Reader, as well as 


the Learned and I udicious Reporter, ſo they may 
have 
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THE EPISTLE. 
have a vendible Impreſſion. To prevent all groſs 
and fatal miſtakes, J have peruſed every ſheet, and > 
exactly examined the ſame by the Originalgnder 3 
his own hand: W hich as it did very much retard 
the Impreſſion, ſo I hope the Correctiveneſs of the 
Jork will abundantly ſatisfie for the delay of it; 
And thoſe Errors which have eſcaped in the 
Printing of theſe Reports, are ſuch, as an eaſie 
Judgment may in tranſitu rectiſie; however you 
will find them particularly cotrecteq; in the uſual 
place, after the end of this Book. 3 4 
There ſtill remains another Part of this Learned A 
Judge's Reports, «colle&ed by him from the 23. 
Year ta the end of Queen Fligaleubz which I 
| intend to publiſh; H God be pleaſed to- lend life 
and health: And ſo ſhall once more Have occaſion 
to mention his Namie w- hoſe Mer ad Memory 
cannot too/thankſully be recorded; And I am 
ſure, I ma err ſoager in the defect of his praiſe, 
than the exceſs: For he died full of co dation 
for Wiſdom and I en left ſuch a ſtock of 
Reputation behind him, as might kindle a gene- 
rous emulation in Strangerp, and preſerve a noble 
ambition in thoſe of his Name and Family,to per- 
form actions worthy of their. Anceſtors. 1 bete. 


HAR. GRIMSTOMN. 


V E all, knowin a oreat Learning , 
Wiſdom, and Integrity of the Author, 

do (for the Common benefit) approve and allow 

the publiſhing of this Book, in the ſame Letter as 


now it is TOI | 1 


Js Glynne, 5 
Oliver St. lohn, 
Edward Atkins, 
Robert N 
Matthew } | Jal. J! 


Jo. | Parker: 
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In the Years when theſe Caſes were adjudged, 

theſe Perſons were Lord Chanicellors, or Keepers of 

the Great Seal of England, Juſtices of both Benches, 
and Barons of the Exchequer.” 


Anno 1 Jac. Reg. 0 R Tho. Egerton (being in the 


Anno 14) ac. Reg. 


Anno 3 v Jac. Reg. 


ine of Queen Eliz. Keeper of 
the great Seal of England) was 
conſtituted Lord Chancellor. 
Upon the 7.of Mar. Sir Francis Bacon 
Knight, youngeſt Son of Sir Nich. Ba- 
con, and fornmes/y Artem Ceneral, 
was made Lord Keeper in the life time 
of Sir Tho. Egerton, and upon the 4.of- 
Jan. 1617: (being the day after Sir 
Tho.Egertons death) was made Lord 
Chancellor;his father was the firſt Lord 
Keeper,and he the laſt Lord Chancellor. 
Upon the 1.of May, the Great Seal was 
delivered up unto his Mtjefly, who the 
ſame * a Commiſſion to the 
then Lord Treaſurer, the Duke of Le- 
nox, and the Earls of Pembroke and 
Arundel, to have the keeping of the 


Great Seal, & toſeal all ſuch things as 


the Lord Chancellor ought to do, and to 
ſign Decrees;and on the ſame day ano- 
ther Commiſſion was granted to Sir Ja. 
Lea Mnight;Chiefs Fuſtice of the [Kings 
Bench, to execute the room and office 
of the Lord Chancellor in the upper 
Houſe of Parl. And then alſo a third 
Commiſſion was directed to Sir Julius 
Cæſar Anigbt, Maſter of the Nolls, Ba- 


ron Bromley, and to the Juſtices 
Winch, Doderidge, and Hutton, and 


the Maſters of Chancery, to hear and 
determine Caſes in the Chancery. 
8 C Upon 


IT 


I 


| RE. Table of the Judges, &c. 


in codec Anno Upas the 10. July fallowing, John 
e — of Weſtminſter, and 


Biſbop-Elect of Lincoln, received the 
Great 2 eal from the Hing, and upon 
* the 2 1. of the ſame Month, a Warrant 
was diretted to the Lord I reaſurer,end 
Barons of the Exchequer to give allow- 
ance to the ſaid John Williams of all 
his Fees, &c. from the 1. * May next 


preceding. 
Juſtices of the Kings Back, 


Anno 1 Jac. Reg. _ Paſir Joh. Popham Chief 7uft. 
. | 85 ir Edw. Fenner 


Sir Fran, Gawdy Anighits. 
Sir Qkriſt. —— Ml 
* codem Anno 11. Feb. Sir David Williams Anight, 
me & Serjeant at Law,was ſworn fuſtice ſo 
30. 4 * | that there were 5 Judges i 2 that Court. 
Cr. 4. & Anno 3 Jac. Reg. 26. Aug. Sir Fran. Gawdy receiving a 
1 Patent to he Chief Juſtice of the Com- 
won Pleas, Sir Lawrence Tanfield 
Knight, and Serjeant at Law, upon the 
25, of January following, was ſworn 
Juſtice of the Kings Bench. 


Anno 4 Jac. Reg. 30. Maij, 4 Commiſſion was 
' granted to Sir Joh. Popham to 
occupy the place of the Lord 
Chancellor of England , in the 
higher houſe of Parliament. 


Anno 5 Jac. Reg. Upon the 10. June, Sir Joh.Popham 
died, and 1 the laſt day of Trinity 
Term, Sir Thomas Fleming, Chief 


Baron of the Exchequer, was made 
Chief Juftice of the Kings Bench. 


pon 
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In eodem Anno Upon the laſt day of Trinity Term Sir 


Anno 10 Jac. Reg. 


Created, 


Anno 1 x Jac. Reg. 
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In eodem Anno 


Anno 14 Jac. Reg. 


Lawrence Tanfield being made Chief 
Baron,SirJohnCroke one of the Kings 
Serjeants at Law, and fuſtice of the 
Counties of Brecknock, Radnor, and 
Glamorgan, mas the ;ſame day ſworn 
Juſtice of the Kings Bench. 

In the Summer Vacation Sir Chriſt. 

velverton ed, and upon the 2 Ch of 
Nov. following, Sir John Doderidge 
Knight, was ſworn Juſtice of the Kings 
Bench. Note, That in Paſch. 


prim. Jac. be was $ erjeant at 
Law, and upon the 29 of Octob. 
2 Jacobi, the King making him 
Solicitor-Ceneral, granted him 
the day before a Releaſe and diſ- 

charge of the ſtate and degree of 
Serjeant at Law, and from wear- 
ing of any bis V, eſtments accuſto- 
med; and in Trin. 5 Jac. he was 
made the Kings Serjeant at Law 


without further Ceremonies. 


In the Vacation Sir David Williams 
died, and upon the 2 1. of April follow- 
ing, a Patent was granted ro Robert 
Houghton Serjeant at Lam to be one 
of the Juſtices « of the Kings Bench. 
Upon the 25. of Octob. Sr Edward 
Coke Chief Juſtick of the Common 
Bench, was ſworn c Chief Juſtice of the 
Kings Bench: 
Upon the 15 of Novemb Sir Edward 
Coke was by Writ diſtharg ed of the 
Office. of C hie Juſtice of the [ings 
0 Þ Bench. 


& 
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Bench. And upon the day following. Sir 
Henry Montague Hnight, the /{ings 
Serjeant at Law, and (then alſo) Ne- 
corder of London, was ſworn Chief 
Juſtice of the Kings Bench. 

Anno 17 jac Reg. Upon the 23. of January Sir John 
Coke died at his houſe in Holborn. 


Anno 18 Jac.Reg. Upor the 9.of Octob. Sir Tho.Cham- 
berlain Knight, Serjeant at Law, and 


Juſtice of 


er, was made juſtice 


of the Kings Bench. 
In codem Anno Upon the 14. of Decemb. Sir Henry 
Montague Was conflituted Lord Trea- 
ſurer of bis Majeſties Exchequer, but 
continued in the office of Chief Juſtice 
until the beginning of Hillary Term 
following. And upon the 29.of January 
Sir James Lea {night and Baroner, 
and Attorne y of the Court of Wards re- 
ceived his Wren to be Chief Juſtice of 
the Rings Bench; and upon the day 
| following was. ſworn i in that place. 
Anno 21 JacReg: I: Hillary Term Sir Rob. Houghton 
died; and upon the 1 x. of Febr. Sir 
Ranulph Crew Mnight,and one of his 
Majeſties Serjeants at Law, was made 
Juſtice of the Kings Bench. 


Anno 22 e Reg, Uponthe 18. of Octob. Sir Will Jones 
one of the Fuſticgs of the Common Bench 


was ſworn Juſtice of the Kings Bench. 
In Gddem Aue die, Sir Tho. Chamberlain was re- 


moved and 
Cheſter; an 


2 to be Juſtice of 
Sir James Whitlock 


late Juſtice of Cheſter , was ſworn 

| Juſtice of the Kings Bench. | 

In codem Anno Upon the 25. of Jan. Sir James Lea 
| was by Writ diſcharged from being 

Chief Juftice ; and the day —— 


Sir 


—_ — 
— 
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Sir Ranulph Crew received a Writ 
Patent to be Chief fuſtice of the {ings 


2 RS 


ch. 
Juſtices of the Common Bench. 
Term. Paſc. Sir Edmund Anderſon 
Chief fuſtice. 


Anno 1 Jac. Reg. (Sir Tho. Walmſſey Y 
Sir George Kingenll run 
Sir Peter Waberton 
In codern Anno Upon the 9. of Febr. Sir Will. Daniel 
[night and Serjeant at Law, was ſworn 
one of the Fuſtices of the Common 8 
Bench; ſo that there were ſive Fudges — * 
In that Court. 
Anno 3 Jac. Reg. In the Summer Vacation Sir Edm. 
Anderſon died. And upon the 26. of 
Aug. following a Patent was granted to 
Sir Fran.Gawdy one of the Juſtices of 
the Kings Bench, to be Chief Juſtice of 
the Common Bench,who was ſworn upon 
the 9. of Octob. following. 
In codem Anno Upon the 2 5. of January Sir Tho. Co- 
ventry night and Serjeant at Law, 
was made one of the Juſtices of be 
Common Bench in the place of Sir 
George Kingſmill. 
Anno 4 Jac. Reg. About Whitſontide Sir Fran. Gawdy 
died and upon the 20. of June, Sir Ed- 
ward Coke Attorney-General was 
ſworn Serjeant in Chancery, brought to 
the Common* Pleas Bar in his party- 
| _ created Chief Juſtice; and then 
being diſ-robed, put on his Robes of a 
| | rv and ſat * day in Court. 
Annnos bea I Summer Vacation. Sir Tho. Coven- 
. „and upon the 24. of Nov. 
Tho. Foſter EO Serjeant at 


Law 
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Anno 10 Jac. Reg. 


Anno 11 Jac. Reg. 


Law, was conſtituted one of the Fuſti- 


ces of the Common Pleas, and upon 26. 
Nov. ſworn in Court before Coke, 
Walmſly,Warberton nd Daniel. 


Anno Shae Reg. Upon the 7. of Nov. Sir Humph. 


Winch Knight, was ſworn one of the 
Juſtices of the Common Bench, in the 
place of Sir Tho. Walmſley,who died 
the Vacation preceding. 

About the end of Eaſter Term Sir Tho. 

Foſter died, and in Hillary Term fol- 
lowing, Sir Auguſtine Nichols was 


made Juſtice of the Common Bench. 


And upon the 29. Octob. Anno 13Jac. 
had his Patent renewed, and to have 
and take fee and livery of Charles the 
Prince, Oc. in the office of keeping his 


Great Seal, and to be of Counſel with 


him in all matters, and to hold his for- 
mer place and precedenc of Fuſtice 
of the Common Pleas. 

Upon the 2.5. of Octob.a Writ was di- 


refied to Sir Edw.Coke Chief Fuſtice 


of the Common Pleas, to be Chief fuſtice 


- of the Kings Bench. And the day fol- 


lowing, S ir Henry Hobert Knight and 
Baronet, - and Attorney-General, was 
made Chief Juſtice of the Common 
Bench. And upun the 2. of April, Anno 
15 Jac.(his firſt Patent being revoked) 
another Patent during pleaſure was 


granted him, to be Chief Fuſtice of the 


Common Pleas, and to take fee and li- 
 weryof Charles Prince of Wales in the 


office of his Chancellor. Note, That 


Sir Hen. Hobert being made ber- 
Jeant 1 Jac. the King upon the 


3-of 


* 
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3. of Nov. Anno 3. made bim 

Attorney of the Court of Wards, 

giving him the day before a 

diſcharge or Releaſe of the office, 

State, and degree of a Serjeant 
at Law. 

Anno 15 Jac.Reg, UVpon the 3. of May, Sir Rich. Hut- 

42 ton Anight,Serjeant at Lam, was ſworn 

one of the Juſtices of the Common Pleas, 

in the place of Nichols or Daniel. 

Anno 19 Jac.Reg. In Menſe Michaelis, Sir Will. Jones 

Inight, of Lincolns- Inn, was ſworn 

one of the Juſtices of the Common 


Bebch in the place of Nich. or Dan. 


Anno 22 Jac.Reg. Upon the 18. of Octob. Sir Fr, Harvie 


Knight, one of the ancient Serjeants, 
vas ſworn Juftice of the Common Bench 


in the place. of Sir Will. Jones, who. . 


was removed into the Kings Bench. 
In codem Anno Tpan the 4. of Feb. Sir Hum. Winch. 
| died. Aud upon the 11. of that Month 
Sir George Croke Hnight, one of his 
Majeſties Serjeants at Law,was made 
Tuſtice of the Common Pleas. 


Barons of the Exchequer. 
Sir Will. Periam Knight,chief Baron. 


Anno 1 Jac. Reg. 2 Clark. a 


—avil. : 

Anno 2 Jac. Reg. Ter. Trin. Sir George Snigge Knight, 
and Serjeant at Law, was made Baron 
of the Exchequer. | 

In codem Anno Upon the 27. f Octob. Sir Tho.Flem- 
ing Knight, and Solicitor-General was 
made Chief Baron of the Exchequer in 
the place of Sir Will. Periam, who 
died in. the preceding Vacation. 

” Upon 


The Table of the: Judges, Ke. 


LY = 


Anno 5 Jac. Reg: 


In codem Anno 


Anno 7 Jac. Reg. 


c 1 


Ano re 1s] jacks 


Ano 4Jac. Reg. Tyan the 9. Feb. Sir James Alham 


Anigbt, and Serjeant at Lam, was made 
one of the Barons of the Exchequer i in 
. the place of Savil. 

Upon the 25. of June Sir Lawr. Tan- 
field, one of the Juſtices of the Kings 
Bench, was ſworn Chief Baron of the 


-- Exchequer in the place of Sir Tho. 
Fleming, who the day before was made 


Chief Juſtice of the Kings Bench. 
Upon the 25. F Nov. Sir Edw.Heron 


night, was made one of the Burons of 
the Exchequer in the room of Robert 


Clerk, and ſworn before Tanfield, 
Snigge, and Mcham, &c. 

Upon the 6. of Feb Sir Edw.Bromlcy 
Kight, and Serjeant at Law, was ſworn 
one of the Barons of the Exchequer in 


the place of Sir Edw. Heron. 


Upon the 2. of May, Sir John Den- 
ham Knight, of Lincolns Inn, was 


1 ; - ſworn one of the Barons of the Exche- 
quer in the place of Snigge or Altham. 


4 
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REGIS 
In Banco Regis. 


N this Term fourteen Serjeants at Law were made, viz. | 
Croke, Knight, Recorder of London, Thomas Coventry, 
rence Tanfield, Thomas Foſter, and Robert Barker of the Inner- 
Temple; John Sherley , George Snig , Edward Philips, and 

Anguſtine Nichols of the Middle-Temple 5 Robert Houghton, Thomas 

Harris, and H. Hobert of Lincolus-Imu, James Altham and 

Richard Hutton of Grayes-Inu. They all beſides Sherley, Snig and 

Hutton, had received their Serjeants Writs in Hillar. Term 45 Elis. 

retornable Tres Paſch. following, before which time by the Queens 

Demiſe all the ſaid Writs were abated; and new Writs were 

awarded under the name of the now King, retornable the ſame 

Tres Paſch. And three other Writs were afterward dire&ed to 

the ſaid Sherley, Snig and Hutton, retornable the fame day, who 

appeared in Chancery the Tueſday following, Poſt Tres Paſch. At 
which day the ſaid John Croke, becauſe he had been Speaker of the 

Parliament, (and thereby had gained place of all other Counſel- 

lors, not being Serjeants before) by direction from the Lord-Keeper 

appeared as Ancient, although he was pxiſze in admittance to fre 

of them; and he made a Speech in all their names, and deli- 
vered unto the Lord-Keeper a Ring for the King, and then they 
there ſeverally took their Oaths; after which a day was prefixed 
them, viz. upon Tueſday, poſt menſem Paſch. to be at the Common 

Bench, to have the ſolemnity of the degree there performed ; 

at which day, Philips, becauſe he had received the Kings Patent 

to be of his Serjeants, came firſt, as ancient Serjeant; And the 
ſaid John Croke (notwithſtanding he had been Speaker of the Parlia- 
ment, and notwithſtanding he was Knighted the Sunday before) 
by the Appointment of Popham Chief Juſtice, with the Aſſent of 

| = the 
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the greater part of the Juſtices and Barons, (againſt the opinion of 
the Lord-Keeper, and twelve of the Privy-Council, who writ their 
Letters, that he ought to = the precedence before the _ Ser- 
jeants, notwjthſjanding their Antiguyty gf. Admittance; and the 
opiniba of 7 zawdy, F we: a. VFekverton, who concurred 
with the Lord-Keeper) was brought to the Bar after the ſaid five 
new Serjeants, who were his Ancients in Admittance, and fo to hold 

his place. And every of them after they came to the Bar, had ſeve- 
ral Writs and Counts, which Counts they Recited ; there then be- 
ing the Lord-Keeper, Lord: Treaſuxer, and all the Juſtices of both 
Bengþes, ang Barons @f the dende aftey their Count re- 


— F — APA TI 


cited and rity read py theProthonotagy, one gf the ancient Ser- 
jeanſy im ares thereto; and then placed them in their places; one 
of their — s being a Bencher, delivers in Court the Rings for 
them to all the Judges, Serjeants, and Officers there. 
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Weaver verſus Francis Clifford Paſch. 44 Eliz. &c. - 


o 
EBT: Upon an Eſcape againſt the Defendant, She- _ (2) . 

| riff of Yorkſhire,and demands 240 |. fo? that ane Wil- Rel. 2% 

ham Carr, and athers were indebted unto him by a 

Recanuſance acknowledged in Chancery in 240 l. | 
whereupon he ſued a ſpecial Scir. fac. in Chancery, and han Judg⸗ 
ment by default, after two nihils returned, and an Elegit ſued, 
which being returned nihil, he purſued a capias ad ſatisfaciendum, 
and thereupon the ſaid William Carr was taken in Execution 
apud Ebor. and afterward let at large at London, the Platntiff 
not being ſatisfied : per quod Adio accrevit , . atiÞ upon this 
Declaration the Defendant demurred in Law. Godfrey fag the 
Plaintif moved, that this Execution is good,by a capias ad ſatisfa- 3 cr. 154; 
ciendum, although it be in Chancery upon a Reconuſance where 2, 
no capias lies at the firſt; and ſo it hath been the caurſe always - 
there uſed; which is to be allowed : Fon the courſe of every Caurt 
is to be obſerved, 11 H.7. 15. 48 Edw.3. 13. Dyer 306. Putten- 
bam. And although the granting of the capias be Erroz, pet the bir _ 2. 
Sheriff is not to take advantage thereof, but it is good againſt Hob. 202. 
him, and he is chargeable im the eſcape 2 and he ſhall be ercuſed C g. 143: 
by reaſon thereof in falle impaiſonment, although the pꝛoceſs were 
Etronious 3 Foz he is not to examine it, 21 Edw. 4. 27. 3 Edw. 
6. 67. 36 Hen. 8. Dyer 60. 14 Hen. 4. 34 20 Hen. 6. 36. and 
upon this reaſon- 36 Eliz. it was adjudged accodingly in the Co. 8: 142. 4. 
Erchequer-Chamber; betwirt Qgnel and Paſton, That debt lies * 
upon tuch an eſcape, the yaxty being arreſted by capiss, upon 8 
Reconuſance, admitting the paoceſs to be Erroneous : and of 
_ was the Court here; but gave day over to be 
aduiſed. | | 
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Yelv, 20. 


Yare verſus Gough. 


Pon Demurrer, The Cale was, That the Defendant being 
endebted to Cooper, who died inteſtate, Adminiſtration of 

his goods was committed to J. S. who bꝛought debt, and had Judg⸗ 
ment, and died befoze Execution; And the adminiſtration of the 
goods of Cooper the firſt inteſtate was committed to the Platntiff, 
who took a Scir. fac. upon that Judgment compꝛehending all this 
matter: And it was thereupon demurred, whether it lay oz no. 
And Gawdy Juſtice held, That it well lay; Fo2 the duty remain⸗ 
ing is as a debt to the inteſtate, and being recovered, co ied 
with him in that nature: and being turned into a Judgment, the 
ſecond Adminiſtrato2 ſhall have a ſpectal Scir. fac. to execute it. 


But the other thꝛee Juſtices held, That the Aion was determined, 


and he cannot have a Scir. fac. fo2 default of puvity, and therefoze 
is put to begin again. Tlherefo2e it was adjudged acco2dingly, 
Unleſs, ac. 26 Hen. 8. 7. | | 


Chandelor verſus Lopus, in the Exchequer-Chamber. 


Ction upon the caſe: TUhereas the Defendant being a Sold⸗ 
ſmith, and having kill in Jewels and pꝛecious Stones hau 

a Stone which he affirmed to Lopus to be a Bezars ſfone,and ſolo 
ft unto him fo2 a 1001. ubi revera it was not a Bezars ffone. 
The Defendant pleaded not Guilty, After Uerdica'and Judgment 
fo the Plaintiff in the Kings Bench, Error was thereof bzought 
in the Exchequer-Chamber ; Becauſe the Declaration contains 
not matter ſufficient to charge the Defendant, viz. That he war- 
ranted it to be a Bezar ſtone, oz that he knew that it was not a 
Bezar fone, fo2 it may be, he himſelf was ignozant whether ft 
were a Bezar ſtone oꝛ not. And all the Juſfices and Barons (be- 


ſides Anderſon) held, that fo this cauſe it was Erroꝛ: 'Fo2 the 


bare affirmattfon that it was a Bezar ſtone, without warranting it 
to be ſo, is no cauſe of Action; And although he knew it to be no 
Bezar ſtone, it is not material. Foz every one, in ſelling sf his 
Wares, will affirm that his Mares are good, oz the hozſe which 
he ſells is ſound, pet ik he warrants them not, to be ſo, it is no 
cauſe of Action, and the warranty ought to be made at the 
ſame time of the Sale, As Fitzh. N. B. 94. c. & 98. 0. 5 H. 7. 41. 
9 H. 6.53. 12 H. 4. 1. 42 Aſſ. g. 7 Hen. 4. 15. TUbperefoze foꝛalmueh as 
no warranty is alledged, they held the Declaration to be ill. But 
Anderſon to the contrary; fo2 the Deceipt in Selling it foꝛ a Be⸗ 
ur, whereas it was not ſo, is cauſe of Action. But notwithſtand⸗ 
wy was adjudged to be no cauſe, and the Judgment was re- 


en, 


Rew 


”— ; 
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Rew verſus Long, in the Exchequer-Chamber, 
| Mich. 4.2 & 43 Eliz. Rat. 335: 


Rror in the Exchequer-Chamber of aJudgment in an Ejecti- (5), 
one firmæ: The Ertoꝛ afſigned;fo2 that the Plaintiff was an 
Inkant at the time of the Bill purchaſed, and ſued by Attomey, . 
where he could not make an Attomey, but ought to have ſued by, eon. 10. 
Guardian; And all the Juſtices and Barons held it to be Erro- 
neous fo2 this cauſe, and tobe an Erroz i Fait, and might be well : cr. 514. 
aſſigned fo2 Erro2in this Court. Although it were alledged, that 105. 


$ * 
their Authozity given them by the Statute was not to examine El. cap; 8: 


matters in Fait, but only Errozs in Law, which appeared of Re- 
toꝛd, and to affirm o2 reverſe the Judgment. But notwithſtanding 
they all (beſides Anderſon) held, that it might de aſſigned : where- 
foe the Defendant in the TUrit of Erro? ſaid, that he was of full 
age at the time of the Bill bzought, and thereupon they were at 
iſſue, and Niſi prius awarded fo2 the Trial thereof, befoze Periam 
Chief Baron, and Fenner one of the Juſtices of the Kings Bench. 
And fo2 this cauſe it was moved to be ill, but they held it to be 
well enough, and that he might be Juſtice of Niſi prius to try the 
Erro2 in Fait of his own Judgment. Jt was alſo moved, that this 
Trial was ill, becauſe this mit of Niſi prius iſſued under the Ex⸗ 
chequer-Seal, in regard that Anderſon Chief Juſtice of the Com- 
mon Bench, who had the Seal of that Court, refuſed to ſeal it. 
But they held it to be good enough, fo2 that it is not examinable 
under what Seal this wait iſſued, wherfoze the iſſue being found 


- fo2 the Plaintiff in the Urit of Erroz, That the Plaintitk in 


the firſt action was within age at the time of the Bill exhibited, 
they reverſed the Judgment, and remanded the Recoꝛd: And it 
was afterward moved in the Kings Bench, That they had p2oceed- 
ed in the Exchequer⸗Chamber without warrant of the Statute to 


Try Error in Fait ; Fo2 the Statute doth impower them only to 


examine Erroꝛs in the Recozd 3 and of that opinion were all the 
Juſtices: wherefoze fo2 this cauſe They would not regrant reftt- 


tution upon this Judgment to the Defendant, who was put out by 
the firſt Judgment. | MT 1 5 


Coxe verſus Cropwell, in the Exchequer-Chamber, | 
Hill. 44 Eliz. Rot. 709. c. l 


E= of a Judgment in the Kings Bench, in an Action ok (6) 

Trover againſt Baron and Feme, becauſe the Feme aftet 3 c. 887. 

Coverture found goods, and converted them to her Uſe 3 Chen Cr. 4. 

pleaded Quod ipſi non ſunt culpabiles. And fo; this Cauſe it Poſt. 530. 

was ruled to be ill; Foz that no Tore is ſuppoſed in the W 254 
ron, 


— 
* 
” 
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1 Cr. 419. 
Hob. 126. 
Poſt. 239. 


- Poſt, 297 
Poſt, 542. 


3 Cr. 153. 
1 Cr. 351. 
Poſt. 141. 
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Poſt, 386. 


manep at Aleppo in 


ron, and ſo ought to have pleaded Quod ipſa non eſt inde culpabilis. 
TUherefoze,after verdict foꝛ the Plaintiff a Repleader was awarded, 
whereupon they repleaded and traverſed the converſion, and it 
was found fo2 the Plaintiff, and Judgment acco2dingly,And Erro 
aſſigned that the firſt Jſſue was well joyned, and there ought not 
to have been a Repleader, Sed non allocatur. Foz the Tort being al- 
ledged to be in the Feme, and none in the Baron, the Jſlue ſhail be 
only that ſhe is not Guilty; And ſo the Pꝛothonotaries of the 
Common. Bench certified to be their courſe, Another Erroz was 
aſligned, Ore tenus. That the Judgment to replead was not good, 


ton it is Quia videtur curiæ quad placitum prædictum, & exitum 


ſuperinde junctum, eſt minus ſufficiens in Lege, ideo dictum eſt par- 
tibus quod replacitent. ¶Mhich is not any Judgment, fo2 it ought - 
to have been, Ideo conſideratum eſt, & c. Sed non allocatur. Fo: it 
is a ſufficient award to replead, and the courſe is ſo altogether; 
wherefoze, rule was given ta. affirm the Judgment. But it was 
afterward infoyned to the Juffices and Barons that there was not 
any Baile entred fo the Feme, and the Action was piincipaſiy 
againſt her, wherefoge the Judgment was erroneous, and a Certi- 
orari pzaped to certifie it, But it was moved, that in regard he 
had aſſigned his Erro2s, and had not aſſigned that fo2 Erro2, And. 

ndant had pleaded in nullo eſt Erratum,and the Recozd is 


examined, be map not now alledge it, fo2 then it would be infinite, 


ly ts reverſe a Recom, but peraduenture to help a Recoz2d, 
in affirmance of a Judgment, they may award a Certiorari ex 
officio, upon ſyggeſtion, that there is Diminution: But the Ju⸗ 
ſtices held, that although the Party, after in nullo eſt Errartum 
pleaded, is not receivable to alledge fuch a thing fo2 Erro2, which 
did not appear in the Recozd certiſien, pet to intoꝛm the Court, he 
may move them, and they ex officio may dard ſuch a Certiorari, if 
they will. Mhereupon they awarded a Certiorari, And the Bail 
certified to be weil entred, and the Juvgment was affirmed. 


Martin verſus David Boure, in the Exchequer- Chan 
ber, Paſch. 44 Eliz. Rot. 393. 


Sſumpſit: Thereas Nicholas Saltar was indebted to Aley- 

ander Harris being at Aleppo in Spain in 283 1.6 s. 8 d. 
amounting unto 1326 Dollars called Royals of eight, monetæ 
Hiſpaniæ; And Alexander Harris agreed with the Defendant, That 
Nicholas Saltar ſhould pay unto him that 283 1. 6 s. 8 d. in England, 
And that the Defendant ſhould pay unto him the value of that 
ain, and thereupon deliver to the De⸗ 
feudant a Bill of Ex e, requiring N. S. to pap that money 
accodingly, in consideration that the Plaintiff at the Defen- 
nants-reque would deliver that Bill to the laid N. 8. and re- 
receive of him the laid 283 1. 6s. 8d. And in conſideration that 


the 
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the Plaintiff would deliver to the ſaid N. 5, a Bil of Ex: 
change ſigned with bis hand, Secundum uſum Mercatorum, re: 
quiring the Defendant to pay to the ſaid A. H. the. value of that 
283 l. 6s. 8 d. in Spaniſh money at Aleppo: And in conſideration 
that the Plaintiff would aſſume to the ſafd N. S. that the De⸗ 
fendant ſhould pay to the ſald A. H. the value of the 283 l. 6s. 
8 d. in Spaniſh money at Aleppo according to the ſaid Bill, the De- 
fendant aſſumed that he would pay ta the (id A. H. the value of 
the (aſd 283 1. 66.8 d. in Spanilh monep at ay 2 by the ſald 
Bill of Exchange by thePlaintiff to be made ould be appointed, 
and alledgeth in facto, that he delivered to the ſaid N. 8. the ſatd 
Bill of A. H. and received from him 283 l. 66, 8 d. to the De- 
kendants uſe, ann delivered unto him a Bill, ſigned with his 
hand directed to the Defendant, requeſting him to pay to the 
A. H. gt Aleppo 1326 Dollars, called Royals of eight, monetæ 
 Hiſpanizz And that the Plaintiff aſſumed to the ſaid N. S. that 
he the Defenpant would pay to the ſalg A. 8, the ſaid-1326 Dol- 
lars, called Royals of eight, monetz Hiſpaniz, accowing to the 
ſatd Bill: And that the Defendant had not paid them, ec. 
The Defendant pleaded, Non Aſſumpſit, and it was found 
againſt him, to the Plaintiffs Damage of 300 1. and Judg⸗ 
ment accamingly, And Erro2 thereof bzought in the Exche- 
quer-Chamber, and aſſigned. Firſt, Becauſe the conſiderations 
are Executorie, which ought to be pꝛeciſely aliedged to be per- 
foꝛmed -accozding to the agreement, and they are not pecfozumen 
accowding to the agreement; fir, becauſe; he ought to. have 
given a Bill of Exchange, ſigned with his hand, Secundum uſum 
Mercatorum 3 And if it be not ſo, he is not bound to pay it, 
becauſe it varies from his agreement. Secondly, becauſe his 
Aſſumpſit is, that if he gives his Bill directed to the Defendant 
to pay the value of 2831. 6s. 8 d. in Spaniſh money, &c. and 
aſſume that the Oefendant ſhall pay that value of 283 l. 6s. 
3d. in Spaniſh monep, ac. That he ſtil pay it: And he doth 
not purſue this agreement: Foꝛ he gives his Bill to pay 1326 
Dollars, called Royals of eight, which is not accaming to the 
agreement; F02 he thereby ties himſelf to pay that kind of 
money, and not generally, the value of 283 J. 6 . 8 d. and ſo 
lt partes from the agreement, which he is not bgund to perfozm; 
As if the pzomiſe had been, that if he gave his Bill, That J 
ſhall pap the value of 1001. in Engliſh money, J will pay, gc. and 
he gives his Bill that J ſhall pay the 1001. in Spur-Ropals,: J 
am not bound to perfom it; Foz where J have election to pay it 
in any money, he ties me to pay it in that kind of money only, 
ſo as he takes from me my election in what money J will pay it, 
and makes me peradventure to be at the charge of exchanging it 
into that maney. Sed non allocatur, becauſe it is 1 


1326 Dollars, ec. to be of the value of 293 l. 6 s. 8 d. Theretoze 
it is all ane, and ſhall not be intended that the payment ol fone 
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: Poſt. 86. 303. 
Poſt. 40s. 
Hob. 285. 
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in other money ſhould be pꝛejudicial unto him; wherefoze without 
hearing any argument oꝛ greater deliberation, the Judgment 
was affirmed, 'Note theſe Exceptions were not moved in the 
Kings Bene. 1 2 | ; 


Lovelace verſus Wilcocks, Hill. 44 Eliz. Rot. 802. 
Rror in the Kings Bench of a Judgment in the Common 


FHBench, the Erro? afſigned was foz that in Replevin of the 
taking; cc. Apud Kingſdown. The Defendant avowes, fo? that 


the place where, was holden of him as ok his Mannoꝛ of King(- 


down in the County of Kent. The iſſue was upon the Tenure 
and the veni. fac. was de vicineto de Kinſdown. But it ought 
to have been alſo de vicineto Manerii de Kingſdown, Fo? it ſhall 
be intended two places and not one; no2 that the Mannoꝛ is in 
the ſame Uill : and then the /:/-e, ought to be of both; and of 
that _ was all the Court, wherefoze the Judgment was 


Ote, Popham cited a Caſe to be reſolved by all the Juſtices, 
Anno 16 Eliz, betwixt Sydenham and Kezlaway, that where 


two conſpire to endict one falſly, and the Party is not endicted, 


Poſt. 490. | 


becauſe the Jury had not ſufficient Evidence, but returned an 1gno- - 


ramus upon the Bill, no. conſpiracy lies, becauſe he never was en- 


dicted nor acquitted,yet he may be indicted upon conſpiracy at the 
Common Law, for this falſe conſpiracy and miſdemeanor, which is 
puniſhable at the Common Law; ſo if any commit Perjury, which 
is not puniſhable by the Statute of 5 Eliz. yet he may well be en- 
dicted thereof and puniſht by Fine and Impriſonment. 


Philips ver ſus Echard, Trin. 44 Eliz. Rot. 463 : 


A Ebt upon an obligation of 300 l. againſt the Defendant, 

- ASExecuto2-of Elinor Echard, the Defendant pleads that 
bis Teſtatrix was bound in a Statute of 300 1. to Paul Banning, 
and that he had but 80 1. of the Goods of the Teſtatrix to ſa- 
tisfie that Statute, which remained yet in its fozce, and not 


pald, Et hoc, &c. And it was hereupon demurred, and ar- 


- Poſt, 102. 18 2. 


gued by Tanfield fo the Plaintiff, and by Stephens fo2 the Des 


fendant, Gawdy:and Yelverton held that it was not any Plea; 
becauſe-tt fs not averred that the Statute was made fo2 Debt, 
and that the Debt is not ſatisfied. Fo2 if it were made fo2 the 


perfoꝛmance of Covenants, it is not reaſon it ſhould be a bar 


in Debt upon an obligation which is already due; And perad- 
venture the Covenants ſhall never be bꝛoken, lo as there never 
ſhall be any cauſe of Suit oꝛ Extent thereupon. But tit it had 
been made fo? a true Debt, it being a Debt oꝛ Recozd,ought to be 


ſatisfied before an obligation, as 21 Ed. 4. 2 1. 6 Ed. 4. 12. 6 _ 6. 
| 1 yer 


— 


Ja COBI Regis in Banco Regs. 


Dyer 80. Trewiniards Caſe, 28 Hen, 8. Dyer 32. & 6 Eliz. Dyer 
232. That Debt upon a recoꝛd thall be paid bete an obligation, 
and a Debt upon an obligation whith is put in Suit, betoze an 
other obligation. And in regard it lieth in the Defendants notice, 
fo2 what cauſes that Statute was made, and not in the Plaintiffs 
knowledge, who is ſtranger thereto, therefoze the Defendant on 
his part ought to ſhew it to extuſe himſelf ; otherwiſe it would be 
a great inconvenience to thoſe to wham Debts are due, to cont- 
pel them to take knowledge of all Statutes, and foꝛ what cauſes 
they be made: And no Debt ſhould be paid by an Executoz, if 
Statutes made fo? the perfoumance of Covenants (and no Cove- 
nant ſhewn to be bꝛoken) ſhould be a barr to due Debts. TUhere- 
fore this plea without fuch-averment is not good: But Fenner 
held, that the plea was good; Foz when it is averted that the 
Statute is in its fo2ce, and the ſum due thereupon not paid, 

It is to be intended to be a Statute fo2 debt, until the contrary be 
ſhewn; which lies on the other party to ſhew. And he with Gawdy 
and Yelverton agreed, that a Statute fo2 perkoꝛzmance of Cove- co. 5. 28. b. 
nants (none of them being bꝛoken) is no barr in debt upon an 1,5; 253: 
Obligation. And they all held, that if an Erecuto? pay debts upon 
Obligation befoze a Statute be bzoken, and afterwarys a Cove- 
nant is bꝛoken, whereby Suit is upon that Statute, payment of 
the debt upon the Obligation, and that he hath no moze in his 
hands of the CTeſtatoꝛs goods, then to ſatisũe the Recovery in 

debt upon the Obligation, is a good barr againſt the Statute, _ 

Adjournatur, abſente Popham. 1. ele Poſt. 35, 


Swetman verſus Cuſh, Hill. 44. Eliz. Rot. 48 5 


E Jectione firmæ. Upon an eſpecial Uervid the Caſe was, a (11) 

- Leaſe foꝛ 80 years was made upon condition, ff the Leite, Moor 680. 
his Executoꝛs o2 Aﬀſigns did not repair the houſe within fix Leiv. 36. 
months after notice and warning given, that the Leaſe ſhould : 
be void. The Leflee makes a Leaſe fo2 10 years, the Aﬀignee 
of the reverſion comes to the Tenement, and gives notice to 

Wilmere (occupier of the houſes under the Leſlee fo2 ten pears) 

That the houſe was defective in repatſons, and ſhews wherein; 

And becauſe it was not repaired within fix months after, he 

entred, and let to the Plaintiff; whereupon the Defendant as 

ſervant to the Leſſee re⸗entred, Et ſi ſuper, &c. And after argument ; 
at the Bar, Popham, Fenner, and Yelverton held, That this no- „or 680 

tice to.a perſon who is not intereſſed in the term, although it Yet. 37. 
was upon the Land, is not ſuſũcient: Fo2 he is bound under the 
pain of Fozfeiture to repair it after notice; and therefoze Popham 
ſaid, if a Leaſe be made reſerving Rent, and it the Rent be not , , 
paid upon demand at any time within the year, that the Lenſe 
thall be void: It the Lefſoz demand it _ Land at any 

, time 
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Termino Paſchæ, Anno primo 


time ot the pear, but the laſt day thereof, the Leſlie not being 
there it is a'void Demand: So if he meet the Lefſ at anytime 
out of the Land, and demand his Rent, it is a void Demand allo; 
But his way is to appoint the Leſl#, that ſuch a day he will be 


co. Lit. 211. a. UPON the Land, and demand his Rent, and then if the Leſſee be 


(129 
Ante 5. 


(13) 


Poſt. 89. 


not there, ta pay it upon his demand, the Leaſe is foxfeitey't 
So here the notice of the Land not being given to the right 
perſon is voſd. CUherefoze abſente Gawdy, Jt was adjudged ac- 
| Bray verſus Grobe. 


L Kror of a Judgment in Treſpaſs, foz that the Defendant 

being an Infant, appeared by his Attoꝛney, and not by his 

Guardian. - The Delendant in the TUrit of Erroz pleads in nullo 

2 — And adjudged to be Erroꝛ, and fo2 that cauſe re- 
r | | . 


Wade verſus Atkinſon, in. the Exchequer-Chamber. 


Rror in the Erchequer-Chamber of a Judgment in the 
L. Kings Bench, the. Erroꝛ aſſigned was, becauſe in Debt 
againſt him as Adminiftratoz, he doth not ſhew by whom, noꝛ by 
what Authozity the Adminiſtration was committed, and in pꝛot 
thereof he relyed upon 28 Hen. 6. 6. and Book of Entries 3or. 
where it is ſewn by whom the Adminiſtration was committed: 


And the Pꝛothonotary of the Common Bench certified, that the 


(14) 


courſe is to ſap, Cui adminiſtratio commiſſa eſt, by ſuch, &c. whereto 
it was ſaid, there is not any queſtion but that ſuch a Declara- 
tion againſt an Adminiſtratoz, ſhewing by what authozity the 
adminiſtration was committed unto him, is good; And if this 
clauſe were omitted, it is well enough, fo2 there is not any 
reaſon the Plafntiff chould be infoxced to ſhew by what authozity 
the Admtniſtration is committed, whereof peradventure he hath 
not any conuſance.. But the Juſtices and Barons held it to be 
erroneous; Foz as well as he takes conuſance that he is Admini⸗ 
ſtratoꝛ, ſo he may take conuſance by whoſe means he is made Ad- 
miniſtratoꝛ. Foz otherwiſe he may charge him as Executoz de 
ſon tort demeſne, ił he be not Adminiſtratoꝛ. TUherefoze Judgment 


b Foſter verſus Clement. 


"Rror of a Judgment in an Aſſumpſit in the Common Bench, 
FE fo2 that the Plaintiff declares, whereas he was obliged 
in an obligation of 300 l. The Defendant aſſumed to ſave him 
harmleſs , cc. And although. he were impleaded upon that 
Bond by the Obligee, and recovery had per debitam legis for- 


mam, 


foooin Regs int Hake 


mam & licet fepius requilitus. That the Defenvant hav not ſavey 
him harmleſs, «c. The: Defendant:pleaves concord, and found 
againſt him, and Judgment again him, and now afſigned vi 
Erroꝛ that the Declaration was not goon, decauſe it is not at 
ledged how he impleaded him, and recovered, but generally im- 


placitaſſet & recuperaſſet. Sed non alloearur; Foz chat is ſufficient vol. 45: 


without ſhewing the whole Rica. ESD 0 5 
| F $55, * SO NOVYT Ci 53008 | 400 5 — nn 
bound orf fd! 
Rror to reverſe a Fine levied Hillav. +1 Eliz. The ſirſt Erro2 


(15) 


aſſignen waz, becauſe 8 bare teſte 2. Ja- 3 Cr. 477. 


nuarij 21 Eliz. returnable Ocab. Hillde: 2 Eliz. and the Dedimus 


cum breve de conventione pendet, Which is not (9, becaule ft 
cannot be laid, quod pendet until the return thereof; and there- 


1 Rol. 959. 
Yelv. 33. 


poteſtatem bare. eſte 3. Januar. 27 E -and menttonen, Quod 


foze erroneous. Sed non allocatur; - Fo? it may be well ſaid to he co. 4. 47. b. 
pendant immediately afteri the purchaſe thereof, A ſecond Er⸗ 3 cr. 6. 


roꝛ aſſigned was, fo2 that the wꝛit of Covenant, and Dedimus 
poteſtatem axe, that a Fine ſhall de de Manerio de P. and twenty 
acres of Land, and 40 s. redditus in P. and the concow of the 
Fine is, Quod recognovit Manerium & Tenementum prædicta cum 
pertinenriis eſſe Jus, &c. omittiug ho — ſo ft vartes fromthe 
wit and the warrant of the Dedimus. Sed non allocatur; Fa2 


as Popham laid, the uſual courſe of the Fine-office is, when a 


Fine is levied of a Banno2 and Rent, ik che Rent be under the va- 
ſue of five pound, they never uſe to make mention thereof in the 


Fine: but ik the Kent amount to 5 1. 99 mozes then they ufe to bot. 595: 


mention it in the concod of the Fine; and therefoze this Erro2 
afſigned was diſallowed. A third Exro2 was moved, becatiſe the 
Dedimus poteſtatem was made per Rogerum Manwood militem : 
And Roger Manwood who tek this Fine was not then g Knight, 
(fo2 in truth this conulante was taken by Roger Manwòͤbd in the 
Circuit in Lent-vacation,: and at that time he was not made 
Knight, but was only' one of the Juffices of the Common 
Bench; but afterward upon the death of Jefferies, ( who was 


chief Baron) Roger Manwood was made chief Baron and 


Knighted ;-) and fo2 this cauſe it was ſad, that the ſatd tft 
was not any warrant unto him to take this Conulancę, where- 
foe the Fine being taken by one who was not KR z ag fs 
confeſſed by the pleading, ( fo? by pleading in nullo eſt erratum, 
this matter in Fit is confeſſed) it is therefoze Erroꝛ. But it 
was thereto anſwered, that this is an Erro2 directly againſt the 
Recow, and therefoze not receivable ; fo2 the Recozd upon t 
Dedimus poteſtatem, ig reſponſio infra nominati Rogeri Manw 
and his name ſubſcribed, which is-fitended the ſame Roger 
Manwood tg: whom the mut is directed; and it is againſt 
Recowd to ſap: the contrary 2: aiſo-i#ithe _ of the * | 
J 2 ver 


1 Rol. 351. 
Yelv. 33. 
Dier 89. h. 
Poſt. 359. 
1 Cr. 33. 
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ſilver, the Becoꝛd is, habet pacem admiſſam coram Rogero Man- 
- wood militez (0 to aver that he who took the Conuſance was 
no Knight, is expeſly againſt the Recod , and againſt that 
which he did as Judge, which is not receivable : And ok that 
opinion was all the Court, who all agreed, and ſeverally deli⸗ 
vered their Opinions openly, that foz this cauſe ſuch an Erroꝛ 
might not be aſſigned exprefly againft that which. he did as a 
Judge, and againſt that which is recoꝛded: and as he may not 
ſap, nul tie! Rogerns Manwood unques in rerum natura, q; that Roger 
Manwood dtd, not take that Conuſance, ſo he cannot ſay but that 
he was a Knight: Foz it is recowed as a Fine taken by him; 

and as prim. Mariæ Dyer in Verney's Caſe, AnErroz was not ſuf- 
ferred to be aſſigned that the Conuſoꝛ was dead befoze the time 
ok the Conulance certified to be taken, Becauſe it is erpzefiy 
againſt the Judges Certificate: And 5 Mar. Dyer 163. when a 
Recoꝛd of Niſi prius was certified in the name of a Juftice of 
Aſſile, It cannot be afligned fo2 Erroz that the Judge was dead 
befoze, Foz it is againſt the Recow, and againſt that which 
was done Judictally : So here, to aver againſt that which is 
returned on Recozd, is not receivable, And if it ould, great 
- inconvenience would enſue, as well to dzaw in queſtfon by ſuch 
averment, this Fine, which was levied twenty years ſince, as 
alſo to queſtion any Fine which was levied an hundzed years paſt, 
upon ſuch a pꝛetence, which is not ſufferable. Andtherefoze Popham 
ſafd, There was a great difference betwirt Acts Miniſterial and 
Acts Judicial: Fo2 againſt Acts which a Sheriff o2 any other Offt- 
cer doth as Piniſterial, an Averment may be: but not againſt 
that which is done Judicially, and by one as Judge. Vide 7 H.7.4. 
& N. B. 23. And whereas it was ſaid, that by In nullo eſt Erratum 
pleaded, the matter ind#d is confeſſed, That is not ſo: But it is 
quaſi a Demurrer upon the Erro? affigned, that it is not receiva- 
ble, as it hath been adjudged that where an Erroꝛ hath bien .aſſign- 
ed, Becauſe the Recowd was that he appeared per J. S. Attornatum 
ſuum,whereas there was not any ſuch J. S. in rerum natura, In nulla 
eſt Erratum being pleaded thereto, It was held that it was not an 
Etro? to be aſſigned, and that the Plea was good: Fo a Demur⸗ 

rer in Law is never a confeſſion of a thing againſt the Recoꝛd, but 

only of that which may ſtand with the Recozd 3 Fo2 otherwiſe his 

confeſſion would be vain, and ſhould not bind the Court: Where- 


7 


foze the Fine was allirmed. 


Gervaſe Molineux verſus Lacon, Hill. 44 Eltz. Rot. 40 9. 


Cire facias was bzought in Chancery upon a Reconuſance 
there, and the parties there being at Jſſue, the Reco was 
nt hither to be tried, and being tried and found fo2 the Plain. 
till, he had Judgment, and an Elegit here returnable ; _ 
5 pon 


Jxco81 Regis in Banco Regis. 


upon divers lands were extended and offered by the Sheriff to be 
delivered to the party accozding to the Extent; which the Plain⸗ 
tiff refuſed befoze the Sheriff, becauſe they were too high, and 
payed that the Extendoꝛs might return them: and the Sheriff 
returned alt this matter: and at the day of. the return of the 
Writ, the Plaintiff came hither and pzayed that the Extenvo2s 
might retain the Lands, and that he might have execution of their 
lands accoding to the Statute of Acton Burnel, and whether he 
ſhould have it oꝛ no, was much debated, And a Caſe was ſhewn ex 
libr. Bendlow. 4 & 5 Phil. & Mariæ. Wherein it is ſet down to be 
reſolved by all the Juſtices, that upon an execution upon a reconu⸗ | 
ſance fo? debt, if the land be extended too high, the Plaintiff may Co. Lit 290.a. 
pꝛay that the Extendozs map retain it, #c. as well as upon an ex⸗ | 
tent upon aStatute Merchant oꝛ Staple. And that it is within 

the Equity of the Statute: of Acton Burnel : But in a Scir. fac. 

upon Ball, and Recovery and Execution thereupon, it is other⸗ 

wiſe ; and of that opinion were all the Court here. And that the 
Plaintiffhad time enough upon the return of theCUrit to pray it, 

wherefoze it was awarded that the Extendozs ſhould have the land 

2 that Rate, and that they ſhould pay the debt,21 Ed.3.21. Plowd. 

Comment. 82. | EN. 


Philips verſus Rice Hugre. 


Rror of a Judgment in audita querela fn the Common 17) 
Bench upon the Statute of 300 1. wherein Hugre made his 3 cr. 754. 
fur mile, that there was an Indenture of vefeaſange, if he paid an⸗ Tel. 36. 
nually fo ſir pears 50 1. to one John Buſh at the Feaſt of St. Mi- 
chael at ſuch a place in S.that the Statute ſhould be void, and aver- 
red the Statute to be made to the uſe of the laid John Buſh, and 
that he tendꝛed at every of the ſald Feaſts the ſafd 50 l. at the ſaid 
place, and that John Buſh was not there to demand oꝛ to receive it: 
The Defendant pleadg proteſtando, That the Plaintiff non obtulit 
at every of the ſaid Feaſts, #c. Pro placito idem John Buſh dicit 
Quod iple at ſuch a Feaſt was there to receive it, and none was 
there to pay it abſque hoc, That he tendꝛed it at the ſald day, ec. 
And thereupon the Plaintiff demurred, and ſhewed fo? cauſe, 
Foz that the Defendant ſaid, he was there ready to receive it, 
which was contrary to that which the Plaintiff affirmed,and ſo he 
ought to have concluded his Pleaz Et de hoc ponit ſe ſuper pa- 
triam, and not with a Travers. And after Argument, fo2 that 
the Plea of the Defendant was no Plea (fo2 it was pro pla- 3 cr. 759. 
cito idem John Buſh dicit, where it ought to have bien Idem Ricius 
dicit, So there is no Plea at all fo2 the Defendant, but by 
a Stranger, Therekoge) it was adjudged fo2 the Plaintiff, That 
he ſhould be diſcharged ot the Execution; and hereupon Erroz 
was bzought and aſſigned, Foz that theſe wos Idem Johannes 
Buſh were void wozds, and are well amendable, and — — 
. Aainti 
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Yelv. 3g. 


Poſt. 354. 396. 


571 
1 Cr. 32. 393. 
Poſt. 67. 


Poſt. 35 2. 445. 


3 Cr. 755. 
Poſt. 71. 


(18) 


Moor 748. 
1 Cr. 10. 
Co. 7. 30. b · 


Co. 7. 31. a. 


Plaintiff had not aſſigned it fo2 cauſe. ot Demurrer, '#c. But the 
Court reſolved that it was not amendable, becauſe it is the ſub- 
ſtance of the Plea, and not the miſpuſion ol a wow only: Ss as 
there is not any Plea at all. Secondiy, It was reſolved here, 
that although Jobn Buſh was a ſtranger to the reconuſante, pet 
fozafmuch as it is averred to be made to his uſe, he ought at his 
peril to be ready at the place every day to receive it: Otherwiſe, 
the reconuſance is not foxfetted when the other doth not tender it. 
Thirdly, the ſurmiſe that John Buſh mas not there to [receive it, 
although he doth not ſap that he nec aliquis alius ex parte ſua was 
there to receive it, is good enough; Fo2 it ought to come on the 
other part, if any other were there to receiveit. Fourthly, whereas 
he ſhews, that he at one of the days was ready and offered to pay 
it, and the (aſd John Buſh was not there ad exigendum & recipien- 
dum (ſo the copulatibe Et made the demand material, which need- 
ed not) pet the ſurmiſe was good.  Fo2 the matter is, whether he 
tendꝛed oz not; wherefoze notwithſtanding theſe exceptions the 
judgment was affirmed. $i} 008 975 | 


Ezorandum, It was reſolved this Term upon conference with 

all the Juſtices and Barons at Serjeants- Inn, that Informati- 

ons exhibited for the Queen her ſelf, as of Intruſion, or upon any 
Statute or otherwiſe, and Informations for the Queen and party up- 
on any Penal Law, although the proceedings there have been to 
Iſſue or Verdict: yet they be all diſcontinued & ſine die by the 
Queens Demiſe : But the Informations themſeves remain as a regord 
for the King, anꝗ new Proceſs may be awarded thereupon to com- 
pel the parties ti anſwer thereto de wovo - and ſo it is of Informa- 
tions for the Queen and party; the Information it ſelf ſhall ſtand, 
but all proceedings thereupon are determmed. Nor be they holpen 
by the Statute of 1 Ed. 6. cap. 7. But if they ſhould be altogether 
determined then, peradventure the Action were utterly. loſt, becauſe 


the time wherein it ought to be purſued is expired: Therefore to 


avoid that miſchief, the Law hath been taken to be, that the Infor- 


mation it ſelf ſhall ſtand : and fo hath the practice been in the Ex- 


chequer and Kings Bench, as appears by the Preſidents of both 


Co. 7. 31. 2. 


Co. 7. 31. 4. 


And it cannot be ſued by the now King, the Writ being abated. 


Courts, the Records whereof they had cauſed to be ſearched : 
So it is of Endictments wherein the proceedings have been to iſſue, 
or depend in Proceſs, and although the Iſſue in them be tried, no 
Judgment being given thereupon (unleſs it be in caſe of Treaſon or 
Felony, which being tried ſhall be aided by the Statute of x Ed. 6.) 
All proceedings in them are determined: But the Endictments 
themſelves ſhall ſtand, and new Proceſs be awarded, and the parties 
anſwer and plead de novo. But an original Writ brought by the 
Queen, as a Quare Impedit, or the like, ſhall abate utterly by the 
Queens Demiſe, becauſe the Action is brought in her name only: 


Drury 
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Drury verſus Kent, Hill. 45 Eliz. Rot. 1 8 


Epl-vio upon aiſpertal-Uervict, The tale mas uch, A man (% 
pꝛeſcribes to have common appurtenant to the Bannoz ok 
b. fo2 all his beaſts Levant and Couchant upon it: He grants this 
Common to A: Whether this-grant were gbod oz no, was the 
Queſtton 3 And adjudged, that he could not grant it over, fo2 he 
hath it Qnaſi Sub modo, viz. Foꝛ the beaſts Levant, cc. No moꝛee 
then Eſtowers to be burnt in an houſe certain: But common ap- 
purtenant fo2 beaſts certain map be granted over. Chexetoze it {© 
was adjudged, ut ſupra. as ee 2 


—— * pu 
RKobinſon ver Robinſon. | 


Ebt as Erecuto2 of J. S. The Defendant pleaded Quod ( 9. b 
Auter foit, he bought: an Action as Adminiſtrato? ot J. S. 

fo2 this debt, and was therein barred, Judgment, Sr ceo Actio 

vera, and the truth was, that he and another were made Ere⸗ 
cutoꝛs, and he not knowing thereof, took Adminiſtration, and 
bought Debt as Adminiſtratoꝛ, and it was pleaded in abatement, 

that another was made Executoz, who had pꝛobed the Mill and 
Adminiſtrev. And upon this Plea he was barred: And now he kost. 354: - 
having pꝛoved the Mill, and the other being dead, had bꝛought . 
this Action as Executoz, and the Delendant pleaved againſt him 

the koꝛmer Bar, and it was adſudged, that it was no Bar: fo2 

although once a Bar in a perſonal Action is a Bar perpetual, Chat 

is to be underſtood when it is a Bar to the Right; But here it 

was not any Bar. But by the milconceiving of his Action, the Co. s. 33. ©: 
Action abated: Therefore it is not any Bar in a new Action. And 

it was adjudged accoꝛdingiy. | 


- 


Termino 


Termino I rnitatis, 
Anno primo Jac O31 Regis in Banco Regis. 
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32 H. 8. c. 21. 
though when it happens in any day of the Term be- 
ſides the firſt day, it is no Dies Furidicus : But becauſe 
it fell the next day after Corpus Chriſti day, and by the expreſs words 
| of theStatute, the Term is appointed to begin as a full Term the 
koſt. $959 next day after Corps Chriſts da 7. The Juſtices by the expreſs words 
of the Statute are to fit the day; and Kemp the Secondary 
ſaid, that he knew it to happen once before in his time. And it was 
ſo reſalved. OO h | 
2) |: Ote, Propter peſtilewtiaw, which greatly increaſed in London 
TY | and 2 The Term — the day of O- 
1 cr. 11. lis Trinitatis unto Tres Trinitatit by Writ of Adjournment, and the 
| Juſtices fate all the Firſt day of Ocfab. Trinitatis, and upon the Mon- 
day which was the day of Tres Trinitatis, and ſo unto the erid of the | 
Term, which was Die Mercuri. | 


(1) Emorandum, That this Term the Juſtices fate upon the 
Friday, being the day of the Feaſt of John Baptiſt, al- 


* Termino Michaelis 
Anno primo Jac081 Regis in Banco Regis, 
apud Winton, 


ed until Menſe Michaelis to Weſtminſter. And at the 
| ſame day was adjourned again unto Craſtino Martini to 
Minton, and the firſt day of Craſtino was Dies Sabbati, at which day 
the Eſſoins of the Kings Bench and Common Bench were kept; but 
nothing more done inany of the Courts, and but one Juſtice of every 
Bench fate, viz. Telverton for the Kings Bench, and Warberton for the 


Common Bench. And upon 1 llowing, bony the third day 


from the ſaid return, Popham and Telverton fate in the Kings Bench, 
and not any of the juſtices of the Common Bench fate in that Court, 
becauſe they conceived they were not to fit until the quarto die poſt. 
For all their proceſs are returnable at the Common days; but in 
the Kings Bench, the proceſs are returnable de die in diem. And in 
the Chancery, the Lord Chancellor fate upon the Monday. 


The Lady Ruſſels Caſe. 


Ndictment fo? the Lady Ruſſel againſt dibers Servants of the 
Low Admiral upon the Statute of 8 H. 6. Fo2 that the fate 
Queen by her Letters Patents under the great Seal reciting, 
whereas ſhe had by her Letters Patents, Anno 23 Regni ſui, 
granted to one Rich. Beak the office of the Cuſtody of the 
Caſtle of Dunnington, with all pzofits therets appertaining , 
and an Annual Fee fo2 the exerciſing thereof, Habendum fo? 
his life : and hay granted- unto her the reverſion of that office 
fo2 her life poſt mortem, Surreuder, 02 Fotfbiture, cc. That 
Richard Beak Nen ſuch a dap at H. in the County st Back. 
and that ſhe afreewards erercited chat office; and the Defen- 
vant with: fo2ce expelled her, ans diffeiſev her of that office, et. 
Divers Exceptions were taker to this Envictitient. 
cauſe the Jury finv the death of Beak in other County; which 
they ought not to v0; fox they ooght not tu MV things vote in 
another County, but it is voto chetein, and then the death of 
B. is not” founv;. and (@ the hath not any elflet Anv althoagh 


4 


1 Enorandum, This Term (in regard of the great Plague (1) 
which was about London and Weſtminiter) was adjourn- 


Fir, be- » 


* 


1 Cr. 13. 


1 Cr. 200. 


(2) 


Co. 8.55.57. 


4 


they might have foutiv his death without explerſitig and mae, rot. 55; 
this finvirg as it is now is voll. d fo this opinton the I, 
- flies (ame to incline, but they gave os t 


Secondly, | 


Termino Michaelis Anno primo 


Secondly, fo2 that a Feme cannot have this office of the 3 


| +» CuftoÞy of a Caſtle, becauſe it appertains to the Aar, and is 


* Cr. $56, 


Co.. 42. b. 


x Cr. 201. 


Co. Lit.233. b. 
t Cr. 60, : 


Yely, -4 


1 Cr. 409. 
Hob. 106. 

3 Cr. 715. 
Dier 272. b. 
Moor 866.) 


to be executed by men only. Sed non allocatur, Becauſe it is | 


granted unto her to be exerciſed per ſe vel Deputatum ſuum. And 
it doth not appear to be a Caſtle of Mar, but may be a pꝛivate 
houſe. . Thirdly, becauſe- the Endicment is, that the Queen, 
(teciting that the had granted it fo2 life) granted the reverſion 
thereof; And it is not averred, that the Queen granted it foz life, 
otherwiſe the grant had not been good, and fo no title ſhewn: And 
to that opinion all the Court inclined, Fourthly, that an En- 
dictment upon the Statute of 8 H. 6. lies not fo2 ſuch an Df: 
fice; But there ought to have been a Diſſeiſin alledged of the 
Tenant of the Freehold of the Houſe: But the Court deliverd 
not any opinion therein: And the Cale of the Lady Ruſſel then 
appeared to be, that the having the office granted unto her o the 
cuſtody of the Caſtle with all p2ofits, ac. And the Low Ad⸗ 
miral having the Inheritance of the Houſe granted unto him, 
The Low Admiral ſent his Servants with his Stuff to the 
Houſe, intending to uſe the Houſe, and the Lady Ruſſels Ser- 
vants denied them to enter, pꝛetending that the Lady Ruſſel was 
to have the uſe and diſpoſing thereof during her like; which was 
alledged to be a fozfeiture of the Office: And to that opinion 
inclined all the Court, if ſuch a-diſturbance had been by the Lady 
Ruſſels Servants at her command ; but if the Servants did it 
on their own head, ft is otherwiſe. And therefoze Popham 
ſaid, it was ſo. reſolved in the Caſe of the Loꝛd Arundel fo) the 
cuſtody of None- ſuch Pouſe which was granted to Sir Edward 
Carden, who denied the Low Arundel, who had the Inheritance, 
to come there to inhabit: And it was reſolved to be a foxfet- 
ture. 9 ; ES 


* 


Boſden verſus Sir John Thinn. 

.Sſumpſit 3 TWhereas the Defendant requeſted the Plaintiff 

to give his credit fo2 two Tun of Mine fo2 one Roberts, 

to one Fludd, amounting to 50 1. he thereupon gave his Bond 
of 100 l. fo2 the payment of that 50 1. and fo2 the non-payment 
.thereof was ſued, and enfozced to pay 70 1. and ſhewing this to 
the Defendant, That the Defendant in conſideratione præmiſſo- 
rum aſſumed unto him to pay the ſaid 70 l. ſuch a day, and he had 
not patd-it,After non Aſſumpſit pleaded, and found fo2 the Plain⸗ 
tiff: It was ſaid, that this pzomiſe is not ſufficient, in regard it 
is upon a conſideration paſt. But the Court held, becauſe Roberts 
upon the Plaintiffs undertaking at the Defendants requeſt , 


had credit given him by. Fludd ; And that the Plaintif was 


— — 


Jacosr Regis in Banco Regis 


damnifien by reaſon: thereof, which in conſcience the Defendant 
ought to ſatisfle 2 That the conſideratfon is ſuffictent and not els. 4. 
paſley * Therefore it was adjudged fo the Plaintiff, 3 Cr. 42+ 


Sir Olive Leigh and Sir Matthew Brown 
verſus Bargany. 1 


Reſpaſs: F02 entring into their Lands, whereof they were (4 ) 

Joyntenants, with a Continuando fo2 divers days: The 
parties were at iſſue 3 Sir Matthew Brown was flain : Jt was 
moved, whether the entire Bill ſhould abate, oꝛ that the Action 
ſhould ſurvive : becauſe they were Joyntenants, and ſo the Treſ- 
paſs to be puniſhed by the Survivoz, Foz if two Jopntenants « cr. 509.574; 
be Defendants, and the one dies: It is clear that the Action ig **# 355 
not gone; fo2 the Action in it ſelf is joynt and ſeveral ; and ſo of 
an Avowpy in a Replevin, his death ſhall not abate the Aion. . 
But all the Court held, that in this Caſe the Action was gone: 
Fo? on the Plaintiffs part if one die, all the Crit oz Bill ſhall 
abate, unleſs it be in caſe of neceſſity, as in a Quare Impedit, co. 5. 26. b. 
where the ſix months peradventure might be paſſed, ſoas if the 5. 
Bill ſhould abate; the Action failed: So of Audita querela by ces. 25. b. 
two; The death of the one ſhall not abate the ſuit, becauſe it is in O. Lit. 735. a. 
diſcharge, cc. IUherefoꝛe, cc. 


: Sir William Fitz-Williams Caſe. 


Ndictment upon the Statute of 8 Hen. 6. againſt Sir Wil- C5) 

„ liam Fitz-Williams and divers of his Servants: Foz that 707. 34. 
they ſuch a day and year apud D. intraverunt in unum Meſſuagium 
exiſtens Liberum Tenementum cujuſdam Joh. Fitz. Williams Armig, 
& ipſum à Libero Tenemento ſuo inde injuſte & fine Judicio 
diſſeſiverunt, & ipſum fic inde expulſum extra poſſeſſionem inde 
vi & armis ac manu forti extratenuerunt, & alia, &c. The firſt 
exception, Fo? that it is alledged Quod intraverunt, and it is not 
ſaid pacifice, as the uſual courſe is, where the Endiament is foz- 
cible Detainer; Foz otherwiſe it may be that the Entry was 
alſo with foxce, which ought to be mentioned certainly, And eve- 
ry Endictment ought to be ſo certain that there ought not to be 
any ambiguity therein, which is the reaſon that an Endicment 
always mentions the Entry to be either pacifice oz fozceablp, Poſt: r5t. 
as the Cale is, otherwiſe it is not good; and of that opinion 
were Gawdy and Yelverton : F0? W ought to be pꝛeciſe 

4 > * and 


Termino Michaelis, Anno primo 


Co. 4. 39. b. 


and certain in every point, and ſhall not be taken by intendment: 
as Furatus eſt unum equum, although that cannot be 


but Felony, yet becauſe it wants the woꝛd Felonice, it is ill: So 


an Endicement, Quod rapuit & carnaliter cognovit talem puellam 
contra voluntatem ſuam, without ſaping Felonice, is ill: So an 
Endictment, Quod Felonice & ex malitia ſua præcogitata occidit 
ſuch an one, without ſaying. Murdravit, is no Endictment of mur⸗ 
der, although thofe woꝛds tent mount, IUIheretoze, cc. But Popham 
and Fenner held, that the Endictment was good enough, foꝛ the En⸗ 
dictment may be upon this Statute, upon both bꝛanches thereof, 
fo2 the Entring with koꝛce, and Detaining with koꝛce, oꝛ upon any 
of them by it let: Then when the Endicment mentions that he 
entred generally, it thall never be intended to be with force, unleſs 
it be ſhewn ; And an Endictment which chargeth any with a Tore, 
ought to be preciſe in the point of charging the offence o2 Tor?, as 
inthe Caſes befozeput.But where the Endiament is not to charge 


him foꝛ his entry; but for his foxceable Detatning only, it is good 


enough, fo2 ns koꝛce Hall be intended unleſs preciſely alledged. 
And although Endicments uſe to mention that he entred peace- 
ably, it ſhall not be intended, but that without thoſe woꝛds it may 


be good enough when it is not to charge him with any fozcible 


Entry. 
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Harebotle verſus Placock. 


Jectione fimæ, of Land and a Colepit in the ſame land. (1) 
the Defendant pleaded Nor Guilty, and found againff roft. 5. 
m, and now moved tn Arreſt of Judgment that the 
eclaration . was not good, fo2 he cannot demand the 
Land it ſelf, and a Colepit in the ſame Land: fo2 that is bis 
petitum : Alſo the Ven. fac. was awarded to the Coꝛonoꝛs, vw Co. Lit. i $7.6. 
ſurmile that the Leſſo2 was ſervant to the Sheriff, whic 
alledged to be no mincipal challenge, and then the Nrit fs not 
well awarded, and jt. is not aided by the Statute of 32 
Thfrdly, becauſe the Juro2s had taken meat and denk before oe 
Uerdict given, which is certified upan the Poſtea, hut not exa- 
mined at "whole charge, which the Court ſaid would make à great 
difference; Fo2 if it 2 at the coſt of the party fo? vo. — 5 co. Lt. 229. b. 
gov their Cleric, it will ma 8 the Aerpict voin; But it 
ut their own coſts, it is only fineable, and the Uerdic bal — 
fo2 the firſt point, they held it to be good, becauſe it is a perſonal 
Action, and he demands nothing certainly. Foz the ſecond point, 
they much youbted whether it were a pꝛincipal challenge oꝛ not; 
and if it were not, whether it were hoſpen by the Statute : But 
Coke the Kings Attomey (who was of Counfel with the Defen- 
dant) ſaid, that in 27 Eliz. in Packintons Eaſe it was reſolved, co. Lir. 155.4 
That it was not a paincipal challenge; and that the Ven. fac. * 2 
awarded to the CToꝛonoꝛs was ill, and not aſded by the Statute: 
but the Court doubted, whether there were any fuch pꝛeſident. And 
J knom, that in Spicers Caſe it was reſolved otherwiſe, and Judg- woer 896. 
ment given fo2 the Plaintiff , notwithſtanding this exception. 
Mheretoze the Court not being reſojvep in this point, adviled 
the parties to begin de novo, and i have a new trial; ward was | 
done accomingly. Vid. Dy. 7. 367. 4 — 


| Tutteſham verſus Roberts. 


NEED of Jupgment in the Common Bench. The Caſe was ( 
ſuch : An Ejectione firmæ was h20ught-of 30. acr. terr. g. acr. 

al prati,&c. in Cleyton : Upon Not guilty pleaded a ſpecial Uerdic 
3 | was 


7 


— 


22 


— 


Termino Hillarii, Anno primo 


I Cr. 473. 


Co. 3. 10. a. 


Dier 26 1. b. 


2 cr. 299.300. 


was found, that one Biſhop was ſeiſed of this. and in the Decla- 
ration mentioned, and of five Acres of Land in Cuckfield, cal- 
led Wellcroft : And that the Lands in the Declaration, and the 
ſaid Croft, were called by the name of Heſelands, and had been 
uſually together occupied as one Farm, and that he being ſa 


ſeiſed; made his Mill in this manner: As concerning the diſpo- | 


ſition of all my Lands and Rents, & . Me deviſed iter alia, All 
thoſe his Lands and Tenements, lying in the Pariſh of Cucl field cal- 
led Heſelands, to his wife for life, and after her deceaſe, that it 
ſhall remain to John his Son and his Heirs. And after divers other 


clauſes, pe Wills; That if Joh» die without iſſue, Heſelands 


ſhall remain to his three Daughters in Fee. The ſole queſtion was, 
whether by this clauſe,- All the lands called He/elands, being an 
entire Farm, extending into Cleyton, (which is the Land now in 
queſtion.) and into Cuck field | 
which is in Cuckfietd, Popham, Gawdy and Yelverton held, that 
the Daughters ſhould take none of the Lands in Cleyton, and 
that only ſo much of Heſelands ag extended into Cuckfield 
ſhould paſs; fo2 John by the Deviſe hath clearly nothing but that 
which is in Cuckfield; Fo2 the Devile to the Feme, fs ok 
the Lands in the Pariſh of Cuckfield called Heſelands; which 


paſſeth nothing but that which is in the Pariſh of Cuckfeld, 


it being firſf named. And if the wozds had been, of all his 
Lands called Heſelands in the Pariſh of Cuckfield; and part of 
Heſelands fs. ft. Cuckfield , and part in Cleyton; nothing had 
paſſed but that which is in Cuckfield. As if a man hath the 
Mannoz of Dale, in Dale and Sale, and grants his Bannoz of 


It ſhall remain to Jobs and his Heirs, That is, that which was 
- deviſed befoze to the Feme : And where the wozwds are, If John 


die without Iſſue, that Heſelands ſhall remain to his Daughters; 


That is, ſuch part of Heſelands as was deviſed to John: And 


hereby the Eſtate of John is by Implication converted into 
an Eſtate tail; And the remainder of that Eſtate is to the 
Daughters, and no moze. Fenner and Williams to the Con- 
trary, becauſe the ill is, As concerning the diſpoſition of all his 
Lands: And in all the ill there is not any diſpoſition of Heſe- 
lands fn Cleyton , and all his other lands in every place are 
Diſpoſed. | 
that he meant to difpoſe them, ec. Alſo, He gave Heſelands to his 
three Daughters, which is to be intended, that he gave all Heſe⸗ 
lands amongſt them, giving them nothing moze, in all the Mill, 
fo2 their advancement, but five Acres. Allo it is after divers 
others clauſes betwirt the Eſtate deviſed to John, and doth not 
follow it immediately. And Williams ſaid, it ſhould rather be 
conſtrued that the firſt Deviſe to John being in Fee, this ſe⸗ 


reſidue 


alſo , ſhall paſs: oz only that 


Therefore , it ſhall be intended by the laſt clauſe 


cond Deviſe of Heſelands ſhould be a Deviſe unto him of the 
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JacoB1 Regis in Banco Regis. 


reſidue of Heſelands in tall with a remainder to the Daughters: 


Then that it ſhould be ſaid to be altogether omitted, and no De- 
viſe thereof to the Daughters; But notwithſfanding the other 
thee Juſtices held their koꝛmer opinion, Et Adjournatur. After- 
wards in Trin. ſecundo Jac, Jt was moved again, and then ad» 
fudged that the Land did not paſs to the Daughters: And the 
firſt Judgment given fo2 * Daughters was reverſed. } 


of 
— 
Ga lr * 
. 


J ermino Paſchæ, ; 
Anno ſecundo JACOBI Regis 
in Banco Regis. 


23 


T — 4 f „ r 


Counteſs of Arundel verſus Steere. 


vant juſtifies by preſcription to habe Eſtovers, Fo: that 
—— — — land, and | 
ſcrfbev to have Eſtover fo) the repairing of the the 
the ſais Land, and juſtf- 
eHhottſle, 1 And it was 


* 


T2 fot cutting down of Crees, ct. The Orten (1 


Þouſes, oꝛ fo2 the building of new 
fies fo: making reparations of a 
thereupon demurren; Becauſe it was allevged thut 
is unreaſanable to take Eſtover to build nets houtes. 
the Court (beſides Williams ) held that it wes a goo n 
on; Fo one may grant ſuch Eſtovers at this day K 9.70 
ſame reaſon there may be a peefcriptſon r n "But W 
held that the pieltripttön is not gu; Fox it oiight to be teafint, 
able and uſual, which is to repair ancient hvinfes ; aw not ko gen. 3 
build new; Foz then he may tut dswn all che oon aun de- 


frop it, But notwithltanding it was yy det the 2 eters 
ant. Soy. 


Barnes * Worlich, Mich 43 . < 44 4 ths 


Rot. ur 
Udita Querela in Chancery to ev Lane * 7. (2 55 
tute of 200 1, And allednes the Statut ns ory 1. 
h. of Alury. And that after the Statute, viz. 0 it A 1 Aci. nk 
There was a commumcatton detwire the Plamtitf ati 13 EL cap. & 


dant 3 That the Defendant ſhould lend him 100 l. for yer, 
and that it was then coꝛruptly mt” them, that the 
Plaintiff} 


Termino Paſchz, Anno ſecundo 


Poſt. 77. 


Plaintiff ould pay unto him 10 . fo2 the fobearance thereof, viz. 1 


Upon the firſt of Novemb. next following 5 1. and upon the firſt of 


May then next following other 5 1. And ſhould enter into a Bond 


of 20 l. fo2 the payment of that 10 l. accoꝛdingly: And that he ac: 
coding to bene lent an 100 J. 27. April 41 Eliz. 1599. 
and tok that Statute of 200 J. fo2 the Repayment thereof, 1 Maij, 
1600. and took Bond of 20 I. fo2 the payment of 10 I. accoꝛding⸗ 
ly; which is above the rate qilamed by the Statutes, and ſo void. 
The Defendant pleaded, that it was not coꝛruptly agreed to take 
ſuch a Bond, cc. whereupon they were at Iſſue; And by Mittimus 
out of Chancery, it came. hither to be tried, and by Niſi prius in 
London being found fo2 the Plaintift, it was now moved, That not- 
withſtanding this verdict, Judgment ſhould be fo2 the Oefendant. 
Foz, this ſurmiſe is not ſufficient to avoid the Statutes. Foꝛ the 
Cfury agreed to be taken, is no moꝛe than the Statutes permit, 
and excteds not the rate of 10 l. per 100 l. fo2 the year, whereby 
to avoid the Aſſurance. And herein, the Cale is no moꝛe, but that 
ſuch a man lends an 100 1. fo2 a year, and agrees to give 10 l. fo2 
it, to be payed half yearly, whether that be Uſury within the Sta- 


tutes. And Fenger and Lelverton held that it was. Fo when he 


lends it foʒ one inire pear, he ought to foꝛbear his intereſt foꝛ a 
year, othetwiſe he doth not lend it fo2 a pear: And then the other 
355 more than he ought by the Statute. But ik he contract ta 
end oz half a year, he may reſerve his intereſt accoꝛding to that 
rate,*c. But Pophary, Gawdy and Williams held, that it is not any 


other. Uſury thay what. the Statutes tolerate :- Foz the Statutes 
be, that he ſhall ngt-receive oꝛ take above that rate; And here he 
voth not take any moze. Foz when he hath fozvomn his money fox 
balf a year, and e: other hath the uſe of his money, fo2 that time 
he ſhall receive of-him-5 J. fo he doth not receive moꝛe from him 
fo2the pear than 10 l. And it is an uſual courſe if one lends 1001. 
£02 a pear, and takes Land in moztgage of the value of 101. per 


2 815 to receive. the annual pꝛofits every day. And it is not any 
r 


;- becauſe he receivethjn the whole year no moze than ro 1. 


only. Do ik he takes a grant of a rent-charge, payable quarterly, 


it is not any Uſury above theStatute : (And Coke Attoꝛnep⸗Ge⸗ 
neral ſat, that he knew it to be adjudged accoꝛdingly.) But. if 
he had agried to take his money fo2 the fozbearance inſtantly 
when he lent it, That had made the Alſlurance void ; Foz then he 
had not lent the entire ſum fo? one year, and the other had not had 
the Ale of his money accoꝛding to the intention of the Law. And 
Williams ſaid, That. he knew upon this difference it hath been ſo 
5 of late time. Cherefoze it wag adjudged fo2 the Defen- 


= — * nod Querens nihil capiat per breve. And Stephens ſaid, he 
0.14 Wa 
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Council in one Snows caſe, where it was adjudgedaccowd- 
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Sir John Thornel »erſus Laſſels, Hill. 43 Eliz. Rot. 6 19. | 
5 Quare Clauſum fregit, 8. Maij, 43 Eliz. of a Cloſe c 3 ) 


called the Head-land in the Over-Ioge in Sturton, averiis de- 
paſcendo , viz. Equis, bobus, vaccis, continuando uſqz 25, Junij 
following; The Defendant pleads Quoad vi & armis, not guilty: 
Quoad Reſiduum tranſgreſſionis; Quod locus vocat. the Over-Inge 
continet in ſe rooo acr. prati; ann that he is ſeiſed in Ft of the 
Mannoꝛ of Sturton, And that he, and all whole eſtate, cc. have had 
time whereof, #c. in the Over-Inge, paſture fo2 two Geldings 
every year from the firſt of May until the graſs there grown be 
cut and made into Map, as to his Mannoꝛ afozeſatd appertaining. 
And juſtifies the putting in of the two Geldings to uſe the Pa⸗ 
ſturage, and their continuance there until the 20 Junij Anno 
ſupra dicto. And avers that the Gzaſs was not cut down and 
made into Hay until the foꝛeſaid 20. of June. And it was there⸗ 
upon demurred, aud moved, Firſt, that this pꝛelcription is not 
good to claim it in name of Paſturage 3 Alſo he claims it as ap- 
purtenant to the Mannoꝛ, and he doth not ſay, that the Geldings 
were ſevant and couchant upon the Banno2 3 alſo the pꝛelcrip⸗ 
* tion is unreaſonable, to have Geldings going in ſtanding graſs, 
until May made: Fo2 by their debꝛuiſing and defiling the graſs, | 
it can never thereby be made into hay. Sed non allocatur. Fo * 
being in ſo great a quantity of Land, the going of two Geld⸗ | 
ings cannot defoul- 02 debzuiſe it: but that Pap map well be 
made thereof; And it may be claimed by the name of paſturage, 
and without any Averment, that they were levant and couchant, c. 
But it was then moved, that the Plea was not good in the man⸗ 
ner thereof, Firſt, becauſe the Action is brought fo2 Treſpaſs, 
Cum Equis, bobus, vaccis, & c. And he juſtifies foꝛ two Hoſes, and 
| ſpeaks nothing of the Reſivue 3 lo the Plea is ill in all. Se⸗ 
- condly, the Treſpaſs is alledged, 8. Maij 43 Eliz. with a continu- vl. com. 138.4. 
ando tintg the 25. of june; and he juſtifies from the eighth of May 
unto the kozeſaid 20. dap of June, ſo he ſpeaks nothing of the. 
four laſt days. Thirdly, he claims this paſturage from the Man⸗ 
no? of Sturton, and doth not ſhew in what County this Mannoꝛ 
lies. And theſe were faults incurable. - Mherekoze it was ad- 
jndged fo2 the Plaintiff, ; | 


Mackworth verſus Shipward, Mich. 44 & 45 Eliz. - 
at Rot. 32. 


Eplevin. The Defendant made conuſance as Bayliff to the (7 
& \ Lom Berkley foꝛ a Reliet᷑ due unto him; whereupon it was 
demurred. The Caſe was ſuch; A Tenant of the Queen, who 
held of her by Service of Knighthop in capite held alſo other lands 
ok the Lond Berkley by Knights * and died, os = 
| 2 it 
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within age, and in Ward to the Queen, as well fo2 the one land 
ag fo2 the other by her Pꝛerogative: The Heir at full age ſues 
Livery, afterward the Loꝛd Berkley diſtrains fo2Relief ; And whe- 
ther he ſhall pay Relief fo2 thoſe Lands which were in TUard, was 
the Queſtion ; And after divers arguments at the Bar it was re- 
co. Lit. 8j. b. ſolbed that he ſhould pay Relief 3 Fo2 although this Land was in 

. Taard, yet the Lozd had not the benefit of the Tardſhiſp: where: 
foe it is all one to him as if he had died, his Heir of full age. And 


the Loꝛd is to have the TUardſhip oꝛ Reltef, as a p2ofit riſing from 


Lit Sect. 112. His ſervice 3 And although Littleton ſaith, that the Loꝛd ſhall have 
Relief, where the Tenant dies, his Meir of full age; yet that doth 
not exclude him to have the benefit thereof, when the Tenant 
dies, his Veir within age, where he cannot have the benefit of 
the Mardſhip. But Popham laid, that if in ſuch Caſe where 
the Tenant dies, his Heir within age, the Loꝛd refuſeth the 

Co. Lit. 83. b. CUardſhip 3 there peradventure, becauſe it is his own Ac, he 
ſhall not have Relief. Vide 26 H. 8.8. 13H. 7.15. 24 Ed. 3. 24. 
39 Ed. 3. Relief 1. Stanf. fol. 9. Bradt. fol. 85. Old N. B. 93. 
TUherefoze it was adjudged fo2 the Defendant. Afterwards 

| it was moved upon the Stat. 21 H. 8. cap. 19. whether the De: 

x Cr. 334. kendant, ( fo2 whom the Judgment was given) ſhould have 
Coſts and Damages. Foꝛ the Statute gives it upon Avowzies 
fo2 Rents, Cuſtoms oꝛ Services, oꝛ Damage-Feſant. And this 
Relief is not any. Service, but a Flower of the Service, and 
ſhall go to the Executozs. And it hath been reſolved, that in 


* 3 cr. 300. Avowpp fo2 an * amercement theDefendant ſhall not haue Coffs. 


Poſt 520 Popham, upon a diſtreſs foꝛ an Periot there is not any queſtion 
cr . but Coſtsſhallbe payed. But fo2 the other point, becaule the pꝛin⸗ 
cipal caſe was adjudged upon a new point, and they not then ſa- 
tisfied whether in this caſe Coſts were allowable; They adviſed 
the Defenvant to take his Judgment koꝛ the Relief, the Plaintiff 


offering it in Court, and to Releaſe his Damages and. Coſts, 


TUbhich was done accoꝛdingly. 


' Hudſon verſus Banks, Paſch. 44 Eliz. Rot. 48 2. 


„ - [7Arorofa Judgment in Debt in the Common Bench. The firtt 
Erro? aſſigned was, Becauſe upon the Ven. fac. one Randol 


Sewel was returned: and the Diſtringas was Randol Sewel ; and 


the Sheriff upon this returned Rannus Sewel, who was ſwozn. 

x Cr. 203. Sed non allocatur, Foꝛ the Court ſhall intend Randol and Rannus 
yoſt. 534 to be both one perſon, and that it is his name baiefly wzitten. 
Y Another Erro2 afſigned, becauſe Rob. Vaux de' Ulton was re- 
turned upon the Ven. fac. & Diſtringas. Et idem Rob. Vaux 

pro defectu Juratorum comparuit, is returned and ſwoꝛn upon the 

Tales de circumſtantibus, which was confeſſed by the In nullo eſt 

Erratum pleaded, But the Court (Gawdy & Fenner abſentibus) 

. held 


Go * . 


J 


a 


Fa c OBI Regis in Banco Regis. 29 


held it to be no Erroꝛ. Fo it is tontrary to the Retoꝛd; Fo? it hal! 
be intended ſeveral perſons, and not one and the laͤme: And al: 72% 74 
though ln nullo eſt Erratum be pleaded, That is not any conkeſſton, 5 
but Quaſi a Demurrer, becauſe it is not an Erroꝛ affignable. And 
Williams denied the Caſe which was cited at the Bar, viz. That if a 

Juroꝛ be Trait by challenge, and afterwards tries the matter, Jt 

is not aſſignable foꝛ Erroz, becaule it ſhall not be intended to be 

one and the ſame perlon, but ſeveral perſons'; and he ſhall be 
eſtopped to ſay. the contrary. Vide 12 H. 4. Et Hill. 32 Eliz. be: 

7 — Hungate and Hamond. And afterwards the Judgment was 3 Cr. 188. 
allemedz. J. 316,575 e F N . 


A 


| Counteſs of Rutland verſus Earl de Rutland. 


Pon evidence to a Jury it was held by all the Court, and (6) 

ſo delivered fo2 Law to the Jury; That if there be an In⸗ co. 5. 25. eh 
denture foz the levying a Fine to ſuch perſons; before ſuch a time, C. b. 
to ſuch Ales, and the Fine be levied to the ſame perſons within RS 
the ſame time, Jt ſhall be to the ſame Ales; And no averment 
can be to the contrary, unleſs it be by other matter in waiting. 
But if a Fine be levied to other perſons, oꝛ at another time after, . 
it may well be averred by Parol to be to other Uſes. Fo? in the Co. 5. 26.b. 
firſt caſe the Indenture is direcozy ti the Fine, and in the other 
caſe it is but Evidence. j | . = 


2 


Ognel verſus Rando. 


Udita Querela was bꝛought to avoid Execution of a Judg- (7 
ment, and ſurmiſeth, that after the Judgment he had payed 
the entire Sum. Popham, ſuch ſurmiſe is not any ſurmiſe to avoid 
a Judgment, upon a bare payment, without witing, o2 other mat- 
ter of Evidence, no moꝛe than it is any Plea, to bar an Execu⸗ 
tion, demanded by Fieri fac. o2 Scire fac. Tanfield Serjeant, Jt cr. 328. 
was ruled in this Court betwirt Malins and the Lady Hawkins, 
That it was a good ſurmiſe.in.an Audita Querela to avoid Execu⸗ 3 cr. 534- 
tion of a Judgment: .Fo2 it is not only a Suit in Law but in 
Equity alſo. And it is as a Commiſſion to examine the cauſe ; 
Fo? it is not reaſon that if the money be ſatisfied, he ſhould lie in 
Execution. And co held all the Court (beſides Popham) that it 
was a good ſurmiſe. in this caſe 5 whereupon he was let to Bail. 


Towel verſus Peacock, Hill. 45 Eliz. Rot. 1 5 6. 


Reſpaſßß, Fo2 cutting down of Elm trees, brought by the (8 
Lo2d of a Mannoꝛ: The Defendant juſtifies as Copp⸗ « gol. 560. 
holder fo? life, Fo2 that Infra Manerium, uſitatum fuit a tempore, 


&c. To cut down and carry away at their pleaſure any Elms 
. grow: 


Termino Paſchz, Anno ſecundo 


growing upon the ſaid Tenements, and ſhews that he was Tenant 
fo2 life, ec. And it was thereupon demurred, and the greater part 
held the cuſtom. to be unreaſonable that a Coppholder fo2 life 
" ſhould cut down-Timber-trees, which by Jntendment had not 
their growth in his time; and by that means, the ſucceeding Copy- 
holder ſhould not have any fo2 his uſe to repair his houſe. But 
becauſe it was pleaded Quod Quilibet tenens cuſtomarius of any 
Cuſtomary Tenement, ec. Ind he doth not ſap de Quel Eſtate, It 
was held to be too large and unreaſonable fo2 auy one who hath 
but fo2 a month, 02 at will, that he might by that cuſtom cut down 
Tres. And was therefoze adjudged fo2 the Platntiff. 
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duneelne verſes kunede 


A Reſpaſ upon a ſpecial verdict: The Cale was; ACopy- (1) 
holder in Fee ſurrendꝛed tothe uſe of Martha his wife fo2 
life; Remainder to Matthew his yqunger Son in kee, and 
died: Martha was admitted, but Matthew refuſed to be 


admitted during the like of Martha ; Afterwatd Matthew, without 
other admittance, ſurrendꝛed to the uſe of the Plaintiff, in the life 

of Martha, who was admitted accordingly tf Matthew and Martha 
died; and the Son of Matthew /pzocures himfelf to be admitted, 
and enters,claiming: the Land. And whether his Entry was conge⸗ 
able, was the queſtion: becaule Matthew r bear adimit- 


3 


Taherefoze the Qerpfct was held to be fl fo both, and a Ven. 2 


de novo ũwarded. 
Sir Edyard 
"His 5Cafe was fit ec. 10% Pieb. 44 Eliz.) and (2) 
adjtidged upon x 1 5 efendant in the 30. #77. ; 
wit ok Erro, that the brd Juüdgtient would he affirmeds ann 
Coke Attoznep-Generaf being pz Huſſeys Cale. in 


{ the Erchequer after argument was (rc acto@ingly; that it 
2 © fhouldnot Enure by way of Deviſe, but as a limitation upon the co.s. 18. b. 
© fo2mer fevffinent, Foz otherwiſe the Will chould be utterly void. 41.5 


Andrews Serſus the Lord Cromwell. 


Naiement upon the Statute: 8 Hen. 6: weint the Lew | 
Cromwel and others of his Servants ; Pufthat they 16. July s 1e . 
44 Eliz. vi & armis & man forti Es Prafatum _— An- 
. re Ws 
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drews of ſuch Lands, ct. Et adhuc extra tenent eundem Edvardum 
Andrews contra pacem dictæ nuper Reginæ Elizab. The Endiq . 
ment being found. at Lent Aſliles primo Jacobi Regis, The firſt 
erception was taken by Serjeant Harvy Junior, fo2 that the En- 


. diament is diſſeſiverunt, and it doth not ſay Expluerunt, as the 


ta be well enough; 


common fon is but all the. Court held f C 5 
icten groun 


Fo? Otfleſfin implies Expulſion; and it is 


an Endictment, and there may be cauſe fo? this Endictment ; fo? 


| reſtitution was alnarded thereupon. 


(4 
Y elv. 46. 


he in Reverſton oz Leſſer fo2 years is expulſed. Secondly, be- 
cauſe it is alledged Quod adhuc detiner, which is a Tort, and yet 
it ts not ſaid, Contra pacem Domini Regis : But tt was held to be 
well enough ; Foz the Detainer may be without foxce and not 
againſt the peace: WMberekoze the Endiament was good, and 


Barnes verſus Conſtantine. 


Ction upon the Cale: Fo that he-procured him to be En- 
dicted as a Common Barreto? before J. S. and J. D. Juſtt- 

tes of the Peace; Nec non ad diverſas Felonias, &c. audiend. & 
terminand. aſſignat. And that he was acquitted : The Defendant 
demands Oyer of the Recoꝛd, which is entred in hxc verba ; where- 


in they are mentioned as Juftices of the Peace only, whereupon 


the Defendant demurred 4- Becauſe-it appears, that it is not the 


Poſt. 358.633» 
Pl. Com. 48 5. 
Yelv. 46. 


(9 


Co. 10.94. b. | 


06) 
Yelv. 47. 
Moor 9 52. 


. .. equal to that purpoſe 5 and ther 
con. 10 8 


10c0o . fox a year that he would give unto him 30 1. and 


ſame Kecow whereof he now counts : And of that opinton was 
Williams, But all the other JuCices & contra. Becauſe the Jultices 
of Peace have at p to. enquire and hear it, without any ſpe- 
cfal Commiſſſon of Ozer and Terminer; and their Commiſſions are 

efoze ail one, and no fatter of Re- 


1 


Dawbeney verſus Banneſter. 


Ebt: Apon an obligation in the Common Bench. The De⸗ 
fendant confeſt the action, and Erroz was bought upon that 
Judgment, becauſe in the Declaration it is not ſaid hic in curia 


prolata. And it was held to be a fault in 7 and not ol Fomm 
only; and notwf x the. confeſſed, might well be 
aſſigned fo2 Erroꝛ. And foz this cabiſe, and by rea 


| | YE; ſon of a diſcon- 
tinuante, it was reverſed, Vide 18 Ed. 4. 16. wit 


| Ellis verſus Warnes, Paſch. 1 Jac. Rot. 507. 


Ebt: Upon an Obligation of 200 1. The Defendant pleads 

the Statute of 27 Hen. 8. and 13 Eliz. of Uſury, in avoid- 

ance of the Bond, and ſhews that he was endebted to one Alder 
in 100 l. and agreed with him fo the fozbearance —＋ 
Bond 
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IF . 


Bond to Alder of 60 l. fo? the payment of the ſaid 30 l. and fo2 the 
payment of the 100 l. principal. pe and Alder entred into this 
Bond of 200 l. to the Plaintiff, So it being made upon this uſu- 
rious and cozrupt Contract, is void, Et hoc, & c. The Maintiſf 
ſaith, that Alder wag truly and j ip endebtedunts him 100 l. and 
n of 100 l. he and the Defen- 
dant entred this Bond to the Plaiatifz3 and that he was not 
knowing and pavp to any coxupt agreement betwixt the Defen- 
ant and Alder, Et 4b; and it was hertupon demurten. Tan- 
field Serjeant, fo} the Defendaut moved, that the Renlication 
was nat good, becauſe he doth not denp the cozrupt agreement 
alledged in the Bar; but by Nient dedire confels it : And although 
he were not paivy to the coxupt agriement, it is voin; co; other- 
wiſe it would be a gzactice — —— 
Fo? he would always be fully endebted in the paincipal ſum, and 
would coutract foz the uſury money in his own name, and take the 
afſurance of it tg f;but to be aſſured of the pꝛintipal, he would 
cauſe the Bond to be made to one ts whom he is juftly endebten, 
who ſhould nat know 1 Baͤrgeins between them: And lo by 
ſuch pzactice they would gofcape out of the Dtatute of 13 Eliz. 
- Therefore this Bond being made upon ſuch coxupt agriement, 
is void, ec. Gawdy, Yelverton and Williams 
cation is god; Fo? inaſmuch as it s 1— chat it was made 
unto him — a — 1 . and that he was not knowing 
them, it is not reaſon 


other fide, it may be a greater miſchief ta a true Crevitoz, when 


z that che Repli- Moor 746: 


Yelv. 47: 


3 Cr. 588. 


map EY, means $6 teltany the Statute: So on the 


he Hall take ſecurity by Bond, wich Sureties for his money, if it 
ſhould be examined whether there were any cozrupt agreement 


betwirt his Creditoꝭ and his Surettes, whereof he cannot by in⸗ 
tendment have any conuſance; and it would be a means to aw 
in queſtion every Debt, and ts * who is not iwo to any 
e TWherefoze it being-coufefſet 


— Bend 


u — 
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it fo} the Plainti 
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LEM Jo a ſpetial Aerdic, the Cale was ſuch 3 The P2io2 of 
A Woubridge let the Cythes ot Com and Pay of the Rectozp 

of Loppington, by Jndenture to J. S. fo 40 years, rendzing 4 1. 
per annum at the Annunciation and Saint Michael. The Leſſee 
Covenants to bung the Rent to the Pꝛuioꝛs houſe, the Pio 
and Covent covenant to abate Him 20 d. at every dap ot pay- 
ment, in reſpect of the Poztage. Akterward the Leſſee payed 
always 3 J. 16 8. 8 d. and retained 3 s. 4 d. The Pioꝛp being 
diſſolved, the Queen made a Leaſe to the Plaintiff ok the 
Rectozp of Loppinton, and of all the Tythes thereto appertain⸗ 
ing 2. And of all Meſſuages, Lands, Tenements and Þeredita- 
ments in the tenure 02 occupation of the ſald J. S. Sub armuali 
reditu 3 l. 16 8. 8 d. habendum. M no Leaſt be in eſſe, from 
the Date ok the Patent, fo2 2x years, and ifany Leaſe be in eſſe 

of the Rectoꝛy oꝛ any part thereof; then krom the end ok that 
Leaſe fo2 21 years; and afterwards ſells the Rectozv, without 
mentioning. this Leaſe to the Defendant: And whether this 
ſecond Leale were good 02 not, was the _—_ Firft, it was 
moved whether this Covenant to abate and deduct 20 d. upon 
every day ot payment; being by the ſame Indenture, be ſitch a 
defalcation ok the Bent, as that it may be ſai to be in tenura 
JS. under the Rent of 3 J. 16 8. 8 d And aff the Court reſolded 

1 cr. 207, that it was not; fo the Rent reſerved is 4 ). and the other part is 
but a meer Covenant, and no alteration of the Rent. Secondly, 

whether this Leaſe being of the Recozp of Loppington and'all 

Eythes thereto appertaiming (whieh is ag it were a diſtinit fen- 

tence by it ſelf) and the wows aftet-Ac Omnia Mefſuagia, Terras 
Tenementa, &. in termra, &c.'fub annuali reditu 3 l. 16 8. 89. 

whether thefe wowþ Tub annuali reditũ refer to alt pꝛecedent, oꝛ 

only ta the laſt words tand if this miſpꝛiſion ok the Rent ſhall 
matte alt void: Gau held, that the wozds ar the firſt were 

diſtinct by themſelvoszaud ſufficient to paſs the Reclozy: Which is 

n thing known, and the Rent tekers not to thole things which 

were certain beloze, but oni to the lat woꝛds; UMherekoꝛe it rs 

vel. 4. good enough. But ai the other Juſtices held;*that by reaſon 
1 of this miſpꝛiſton ol the Rent, the Ledte is void 5 * mil⸗ 
pꝛiſian ot the Rent ox of-the valur; un tome Cafes ſhall make the 

* Leaſe void, in ſome nor; as it the Aueen Hould ket the Man⸗ 

Co. 6. 35. b. no; of D. Quod quidem Manerum 18 of the althiial valle of 
Co. 2. 3. . 41. where tt is not iet: go ſuth a Aent, and the Rent oꝛ Ualue 
„ 1 Cr. 548. is mil recited, yet the leaſe is good, becauſe there rs a certainty 
| o. 10. 113-4 hefoze, and the Addition of Quod quidem, &c. is not material. 
| But ik ſhe lets the Mannoz of D. of the annual Rent of 4 1. 
which is intended to be of ſuch a value, and is let at a greater 
Rent, oz appears upon Recozd to be of a greater value, it 


is 


ny POS 


— 
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is void, becauſe in the firlk Caſe ſhe intended to paſs: the Baninoz, 

and the addition of the Quod quidem, &c. ig but tu add another | 
certainty: But when it is in one fentence, That it is of ſuch a 
value, and that in tali parte; Her intent appears, not to grant Poſt. 680. 

8 thing above fuch a value. And therefoze it ts otherwiſe, This 

Leaſe aifo is not good, becauſe i is habendum, if no Leaſe be in Yelv. 41. 

eſſe, immediately; and if a Leafe be in eſſe, from the time of the | 

end of fuch a Leaſe. : And here there is a Leaſe in eſſe of part of co. 5-7-5 

the Recopy, viz. of the Com and Hay: So all is not out of Leaſe, 

no? all is not in Leaſe, and therefoze void fo2 this cauſe ; Trihtre- 

foze, cc. But no Judgment was giben, becauſe upon the Courts 

motion the parties agteed. 


Philips verſes Echard, Ante fol. 8. 


is Caufe being moved again, the Court reſolved that the (8 
Defendants plea was good. Foz when he avers, that the 
5 Statute is in its fotce, and the money not paid, it is good enough r 355 
73 prima facie, until the contrary be ſhetwn; and it ſhall be intended Poſt, 183. 
5 to be made fo2 a juſt Debt, and he who will take advantage of the 
contrary, ought (and it is fitteſt foꝛ him) to ſhew it: wherefoze 
Rule was given, that Judgment ſhould be entred fo2 the Deten⸗ | 
dant. The Plaintiff then moved, that there wag not any gontinu⸗ Poſt. 23:. 488. 
ance entred upon the Hall any 4 Fade kf cou . — pe diſeon ä 
tinued. But the Court ſald, that not — a> f. 345. 
nue it without the Courts deere that the De _ 
well continue it, being foz his advantage: whe 
ed the continuances to be entred accowingly 3 F02; othexwiſe. in 
every Cale when a matter is bought to argument upou Demur- 
rer, the Plaintiff ſeeing the opinion of the Courts o inelins againſt 
him, will cauſe a diſcontinuance to be entred; which ought not 
to be in the ſame Term it is argued. And note, that in a Caſe 
betwirt Alderley and. Alderley this Term, in Debt upon an obli⸗ 


gation upon Demurrer 3 Panne eing argued, the opinion of 


— ourt was againſt the | en oat Judg- 
ſhould be entred fo2 the ant. 1 | 18 5 — ROY 410. 


that he might de 47 and becauſe de tis 
peared and ar 1 — by his Council, and gan Raped J 
he could not be [ted the ſame C erm.. 


Sir Percival Willoughby verſus Egerton, Hill. 43 El. 
Rot. 670. 
Rror of a Judgment in Cheſter in Formedon. | e firſt (9) 
Erto? afligned, becatiſe the parties being at Jſſue; 3 Ven. fac. 3 cr. 33. 


was awarded to the Steiff, and atterſhar | 
Quod vicecomes nom miſit breve; a Vert facias was p 
= awarded to the Cozoners; which ought _ to be: 


es 0 


7 


Termino Trinitatis, Anno ſecundo 


(11) 


TIP -* 
Co. Lit. 59. a. 
Poſt. 101. 


Co. 4+ 26. b. 


3 
1 Cr. $69. 


once awarded to the Sheriff, the Plaintiff hath admitted him ta, 
be a perſon qualified to make the Return; and the ſame She⸗ 


"riff not being removed, he cannot without' cauſe , ſince ariſen, 


pꝛay a Ven. fac. tu the Cozoners 3 TUherefoze this award of the 
Ven. fac. to the Cozoners is Erro2: But becauſe that being 
awarded upon the Roll is but as a continuance, and there was 
not any Ven. fac. taken fozth, and it is but matter of fozym to 
make luch a continuance, therefoze it was held to be well enough. 
22 Ed.4.z. Dyer 344-357. 14 Hen. 7.6.& 19.29 Ed. 3.14. 11 Hen. y. 
Rot, 29. A ſecond Erroꝛ aſſigned, becauſe it appears by the Re- 
coꝛd, that upon the Ven. fac. returned, the Tenant made Default, 
and Judgment entred: Ideo conſideratum eſt quod Petens recupe- 
ret ſeiſinam: and he doth not ſay, Ideo recuperet per defaltam, 

as it ought to be where the Judgment is by Default. But the 
Court held, that it was well enough; Fo2 when the Recozd men⸗ 
tions, that the Tenant made Default ; and it is Ideo Querens res 
cuperet ſeiſinam: Jt is upon the matter a Judgment upon De- 
fault, and the Pteſivents are both ways, .Cherefoze, q4. 


Joyner verſus Lambert. 


' *Reſpaſs. The'Cale was: Low of a Mannoꝛ ſeiſeth a Copy- 

hold withokt cauſe, and grants it to another in Fee, The 
Grantee dies ſeiſed,- and his Heir is admitted; The firſt Copy- 
holder dies, his Heir enters, and ſurrenders to the uſe ok a ſtranger, 
Uhether his entry was good 02 no was the Queſtion. And it was 
reſolved, That a deſcent of a Copyholder ſhall not take away the 
Entry of another Coppholder who hath right. Secondly, That 
the Heir entring without Admiſſion, his Entry is lawful, and be- 
ing in, his lurrender ts good. 1 


35 is Hull werſus Shar-Brook. 


JT Keſpaſs. Upon a ſpectal- Uerdic, the Caſe was; A Copy- 
* & holder ſurrenders upon condition, and afterwards by his 
Deep reledſeth the convition; whether it were good without ſur- 
render was the Queſtion : And reſolvedthat it was; Fo2 properly 
a Right og condition cannot be given oz determined by ſurrender,. 
but by releaſe : And lo it was reſolved in the Caſe. of Kite and 
Queinton. Wherefoze it was adjudged accozdingly. x. 


Fareley's Caſe. 


) Rohibition. It was held by all the Court, That if a 
... Copyholder. makes a Leaſe fo? years-of-Land whereof a 
Feme hy Cuſtom is to have her widows Eſtate, the [ſhall not 
avaid the Leaſe, unleſs there be an eſpecial Cuſtom to _ I 
y +: Sp 5 02 


— 


2 
— 
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Fo2 he comes under the Cuſtom, and by the Lows litence as well 


as the Feme.: And this Caſe depended befoze the Council ot the 
Marches of Wales, They giving oꝛders there 'againit the Lene 
fo2 the eme; and a Mꝛohibition was granted to ſtay the Crect' - 
tion ot thole oꝛders. 11 de or act 21:5] 35 1805 


Emorandum,That by Command from the King, All the Juſtices (13) 

of England, with divers of the Nobility;/viz. The Lord El- 
I:ſmere Lord Chancellor, The Earl of Dorfet Lord Treaſurer, Vit- 
count Cranbourn Principal Secretary, The Earl of Nottingbam Lord 
Admiral, The Earls of Northumberland, Worceſter, Devon and North- 
ampton, The Lords Zouth, Burghley and Knamies, The Chancellor of 
the Dutchy, The Archbiſhop of Canterbury, The Biſhop of London, 
Popham Chief Juſtice, Bruce Maſter of the Rolls, Anderſon, Gawdy,. 
Walmſley, Fenner, King ſinil, Warberton, Savel, Daniel, Telverton and 
Snigg, were aſſembled in the Star-Chamber, where the Lord Chancel- 
lor after a long Speech made by him concerning Juſtices of Peace, & 
his Exhortation to the Juſtices of Aſſiſe, and a diſcourſe concerning 
Papiſts and Puritans,Declaringhow they both were diſturbers of the 
State, and that the Hing intending to ſuppreſs them, and to have the 
Lawsput in Execution againſt them; Demanded of the Jaſtices their 
Reſolutions in three things. Firſt, whether the Deprivation of Pu- 
ritan-Miniſters by thé. High-Commiſſioners,for refuſing to conform 
themſelves to the Ceremonies appointed by the laſt Canons was law- ._ | 
ful? Whereto all the Juſtices anſwered, That they had conferred Nor 753. 
thereof before, and held it to be Lawful, Becauſe the King hath the 
Supream Eccleſiaſtical Power, which he hath delegated to the Com- 
miſfioners, whereby they had the power of Deprivation by the Ca- 
non-Law of the Realm. And the Stat. of x El which appoints Commif- Moor 755. 
ſioners to be made by the Queen, doth not confer any new power, but a 
explain and declare the ancient power. And therefore they held it 4 Inſt. 323. 
clear, That the King without Parliament might make Orders and | 
Conſtitutions for the Government of the Clergy, and might deprive 
them if they obeyed not. And ſo the Commiſſioners might deprive | 
them. But they could not make any conſtitutions without the King: 4 Luft. 323. 
And the divulging of ſuch Ordinances by Proclamation is a moſt gra- 
cious Admonition; And for as much as they have refuſed to obey, 
they are lawfully deprived by the Commiſſioners-ex Officio, without 
Libel, Et ore tenus convocati. Secondly, whether a Prohibition be Moor 756. 
grantableagainſt the Commiſſioners upon the Statute of 2 H, 5. if 
they do not deliver the copy of the libel to the party; Whereto they Foſt. 388; 
all anſwered, That that Stayate is intended where the Eccleſiaſtical 
Judge proceeds ex officio & ore tenus. Thirdly, whether it were an 
offence puniſhable, and. what puniſhment they deſerved, who Moor 758. 
framed Petitions,and collected a multitude of hands thereto, to pre- | 
fer to the King in a publick cauſe, as the Puritans had done, with an 
Intimation to the King, That if he denied their Suit,many thouſands 


of his Subjects would be diſcontented > Whereto all the Juſtices 


anſwered, 


——— — — ———— 


Termino Frinitatis, Anno ſecundo, &c. 


anfwered, That it was an offence fineable at diſeretion, and very near 
to Traſon and Felony in the puniſhment. For they tended to the 
raiſing of Sedirĩon Rebellion and diſcontent among the people: To 
which Reſnlurium all the Lords agreed. And then many of the Lords 
declared, That ſome of the Puritans : had raiſed a falſe Rumor of the 
King, how he intended to grant a toleration to Papiſts: Which 
offence the Juſtices eonceivog to be heinoufly finable by the Rules 
ofthe Common Law, either in the Kings Bench, or by the King and 
his Council ; or now ſince the gtatute of 3 H. y. in the Star- Chamber. 
And the Lords ſeverally declared how the King was diſcontented 
with the ſaid falſe. Rumour, and had made but the day before a pro- 
teſtation unto them, that he never intended it, and that he would 
ſpend the laſt drop of blood in his body before he would do it ; 
and prayed that before any of his Iſſue thould maintain any other 
Religion than what he traly profeſſed and maintained, that God 
would take them ont of the world. | 
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ermino VIIchaelis, 


1 


Crion fo) wowds. Foz that 1. Janmty 43 Eliz. in præſentia & (2) 


Who peradven⸗ | 
erwiſe it is 
# be but ot 


2 


underſtood the wows, Secondly, that the Declaration he 
ſpake thoſe wozds of the Plaintiff, Thou, et- appears to be ill; 
Fo? thep be ſpoken to the Plaintiff, and not of the Plaintiff, ' 
Sed non allocatur. Fo being ſpoken to 
ſpoken. ol him, and are all one. Thir diy, ft was moved that 
x fo2 theſe woꝛds an Action lies not; 'becauſfe it may be; he ſtole his 
landing Copn, which is not Felony, nog Caule ok Action; Ag (f 
3 be had ſaid, Thou art a Thief, for thou haſt ſtoln my Apples, an 


Action lies not; Fo2 it ſhall be intended os Apples growing. Vue Hob. 337. 
Woe Hogs | t 


9 


\ 
9 


"Tan Michaelis, Anno ſecundo 


Foft 663. 205 it was held that the wows were actionable 3 02 ſtealing Cas, is 
oft. 442-457+ intended 
674. 


Hob. 331. 


(3) 


2. H.8. cap. Is 


Co. 9. 126. a. 


(4) / 


3 


C 


oꝛn, and * TT Chet e it 
58580 50 4 1 188 
Southbfes Caſe in the Court rt of Wards 


2195 lt 


Ote, That before Popham, An Anderſon and Flemming Chief 
N Aflitants of the 


Baron, of Warvs, This Cale mas 
moved: One Rob. Southby dran in Fee at Land holden in capite 
of the annual value of 100 l. in conſideration of the marriage of 
Marmaduke his third ur. Iſabel Newton, conveys part there- 
of;. — 10 L per annum) ts the uſe of Iſabel the luke of- 

e g e . Von fo? tife, 
body ofthe faid Marmaduke, remain- 
Faſd W Atterward Rob. 
rg And bis Son ſtep 
e Son died, Iſabel Hig 
age; The Queſtion 
ia 1 Aer g 


1 


be in cles, by 
t purchaſe to tern 
and eg frog the Inheritatice dies, 
his heir wall ae dee n is to the one 
fo2 lite, and the remainder to tn Fee ſhall be in ard 
by the Equity of this Statute. And it was fo reſolves 


in the Caſe of one Wiſeman. Vide Dyer 172. & 237. 


Earl of Rutland Cale in og Court of Watds. 


'JOte, hat at the ſame time it u d by them in the 
N — aut fo? li, Aemainder 

* Dog d in Tail, a Fine ta the tenant to 
e e a0 — hoo 
— ——— — 2 


mations 
eg — 4 — GUM ap" Ma; of 
* nuten alter that eſtate atermined. ; 


- Wilkam Houſes Caſo in 45 Court of Wards. 


fote, At ths ſame time it was allo reſolved by them in the | 
Cale oli ane William Houſe ; That where a Mandamus ifſhe- 
Dafkec the neath of: Willians Houſe, Fo2 that it was found that 
he diev-(eifer.in Fee of (ach Lands in N ſed de quo vel de qui- 
bus tenentur, &c. Ignoram'z where a Melius — iſſued, - 
reciting the ſeiſin- foundauv the dying ſeiled. Sed de quo vel de 


quibus 


Iz 


quibus, & per quz ſervitia tenentur ignorant: So in the recital 
adds, Et per quæ ſervitia, moze than is in the Inquiſition. and 
upon this TUrit the ſeiſin is found as befoze, Sed de quo vel de 
quibus, vel per | fervitia* tenentur ignorant. And whether the 
Melius inquirendum be void by reaſon of this mifrecttal, 02 not, o: 
whether it be good to entitle the King to the Cardſhip, was the 
Queſtion. And it was reſolved by them all; That this double 
Ignoramus was ſufficient to entttle the Ring: And that it was not 
any miſrecital; Foz when they findzthat de quo vel de quibus tenen- 
tur ignorant; And it is not found, by what ſervices, it is thereby 
implied, Chat per quæ ſervitia ignorant: So it is god enough: 
And if it were not to be fo intended, pet it is good enough, koꝛ the 
milrecital is of thing not material. (Uheretoze, ec. Vid. 2 H. 7. 


Baudes Caſe, Hill. 1 Jac. Rot. 1 r. : 


Aude mas Endicted upon the Statute 8 H.6. tn this manner, (6) 

Ad Seſſum Pacis, &c. Per Sacramentum 12 Juratorum extitit 
præſentatum, quod Willielmus Baude nupei de Moſton juxta Tut- 
bury in comitat. Derbie Clericus primo Julij, &. Vi & armis in 
unum Meſſuagium exiſtens the Aicaridge Pouſe in Moſton predict. 
ad tunc exiſtens liberum tenementum Henrici Triekett, Htitat there, 
intravit, & ipſum Henricum vi & arinis ac manu forti expulit & 
diſſeiſivit, &. The ſirſt Exception was, in that it was ſald per Sa- 
cramentum 12, &c. And he doth not ſap probotu . 
minum. Sed non allocatür; Fot they ſhall be fo intended unteſs the 
contrary be ſhewn. Vide 11 H. 4. Ai. Et Paſch. 42 Eliz. Hamonds Poſt. 633. 
Cale. Secondly, for that it voth dot appear in what County Mar- 

ſton tp 3 Fam the mold in Comirat. Derby refer ts Turbury. But 

it was held by Popham.that they thall be intended one entirename: 
But Gawdy e contra therein, ''But they all here that atthough 
they be ſeveral names, pet in the County of Derby thall be refer- 
red to them both. Thirdly, beraiice it is not ſhewn when the Er- 
pulſion was, fo2 then want the uſial word, Ad tune & ibidem. So 
it is not certain, As in 6 Ed. 6. Dyer 69. Endiament, that ſuch a vel. 26. 
dap and year Inſultum fecit, Bzicumquodam gladio felomiouſment 


8 
N 


ruled to be ill. Su hert. Put Oawdy laid, Thit the realvn there 


percullic, 8c. Beouule 46:16 ndt dus Ad tune t idem, Tt as 


is, Bethule the offences are sf Dru natures, viz. The Aﬀait, 
being of zune; But i vn. Endicement of Treſpaſs, as 
here, it ts orherwiſeriDo in u Dethivation;  Cathereupon Rule yon. 362. 


was ben that l mes hab, aMa-Reffitutfon 


D 


was awarded. 
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proboeur & legalium hb- 3 cr. 551; 


- 


0 
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1 Rol. 640. 


1 Cr. 403. 
Poſt. 116. 
Hob. 250. 


Ml 
Til Yely. 86. 


Wi 


EY) 


Moor 758. 


3 Cr. | 660, 


Hall verſus Fertyplace, Paſch. 2 Jac. Rot. 292. 


Rohibition. Fo2 Tythes 3 TUhereas he was ſeiſed in Fix of 

thx acres of Medow infra parochiam de Sunning 3 And that 
within the ſaid Pariſh there is ſuch a Cuſtom, That every one 
ſeiſed of any Medow within the ſame Parfſh have uſed Time 
whereof,#c. To cut down the graſs upon ſuch a Medow growing 
at their pꝛoper Coſts, and the ſaid graſs to Ted and ſhake ab2oad, 
and the ſaid graſs ſo diſperſed and caſt abꝛoad, to gather into 
weoksand windzows, and to put into ſmall Cocks: Et poſt pri- 
mam circumlationem inde, The tenth Cock inde to ſet foꝛth fo2 the 
Parſon, oz his Fermer, in ſatisfaction of all Tythes, as well of 
the firſt Mowth as of the later Mowth of that Medow fo2 the fame 
year : Which the Parſon,tc. had uſed to accept, cc. And alledgeth 
in facto, That he did ſo, in ſuch a. year ; and that the Defendanc 


ſued him fo2 Tythes of the later Mowth, ec. And hereupon the 


Defendant demurred: And it was moved fo2 the Defendant ; 
That this Pꝛeſcription was not god: becauſe there is no moze 
given to the Parſon than he ought to have; Foz by giving unto 
him the tenth Cock, it is that, which theLaw appoints, and there- 
foze cannot be recompence fo2- another thing: Foꝛ the tenth of the 
Pay of the firſt Mowth cannot be ſatisfactioft fo2 the tenth of the 
alter Mowth. But becauſe it was alledged, that he at his own 
Coſts had tedded aud ſhaken it abꝛoad, and gathered it into weoks 


and windzows, and made it into little Cocks, and ſo was at a 


greater labour and charge than the Law appoints, and the Par- 
ſon hath benefit by the ſaid labour? Jt is a good caule of diſcharge: 
And a preſident was ſhewn, Paſch. 37 Eliz. Rot. 284. in this Court 
betwirt Awbrey and John Parſon of Barghfield in Comit. Berkſhire, 
where it was ſurmiſed, That every Jnhabitant there had uſed ta 
cut down the graſs in the Bevows at the firſt Mowth, and at his 
coſts to make it into Hay, and to ſet fo2th the tenth Cock of Hay 
in ſatisfaction of the Pay coming as well of the firſfBowth as of 
the later. And it was adjudged to be a good bar fo? the Tythes 
of the later Bowth : which was held to be all one with this Caſe 
inQueſtton. And Popham ſaid, he had known it to be reſolved, 
That of right, without any ſpecial Cuſtom alledged, No CTythes 
ſhall be payed fo2 Pay of the later Moth; ,Fo2 the Rule in our 
Law is, that Tythes ſhall be payed Ex annuatis renovantibus fimul 
& ſemel. TUherefoe without view of any precedents, o2 hearing 


argument therein, they agrald, Chat the Pobibition ſhould ſtand. 


Gerard 
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Gerrard verſus Holland. 


Ction Sur le Caſe. F02 that the Defendant apud W. fpake (8) 
theſe woꝛds of the Plaintiff, Thou art a Thief. The De- Ye. 45: 
fendant Juſtifies: Foz that at D. within the ſame County te 
Plaintiff ſtole two ſheep, The Plaintiff ſaith, De ſon tort De- 
meſne, &c. And iſſue being thereupon joyned, Ven. fac. was 
awarded tam de W. quam de D. TUhere the Juſtification was 
made, and found fo? the Plaintiff and adjudged foz him; and 
Erroꝛ thereof bought and aſſigned, Becauſe the Ven. fac. ought 
to have bien from D. only where the Jſſue was, and not from both - 
places. Sed non allocatur. Foz although it might have been well — = 
awarded from D. only, yet being awarded from both it is well por. 95. 127. 
enough, becauſe both matters are to be enquired of, whereof thoſe bolt. 191. 
of the Uiſne of W. may have the beſt notice: CAherefoze the 
Judgment was affirmed, Vide 5 Ed. 4. 21 H. 6. 


Dent verſus Oliver. 


A Ction Sor ie Caſe. Suppoling, that he wat ſeiſen in Fee of (9). 
A the Manno; ok Hallington, and of a Fair to be held there o. 12: 
every Aſcenſion day: And that the Defenvant diſturbed him to 
take Toll, ac. The Defendant pleaved Not guilty 5 and found 
againſt him: And now moved. in Arreſt of Judgment, that the 
Declaration was not good: Becauſe he doth not ſhew a Title to 
the Fair by Gzantznoz by Prefcription's So he hath not any cauſe 
of Action. Sed non allocatur ; Becauſe it is but a conveyance to Feil. 66. 
the Action, and is not any claim thereof as to the Right, as in a 256 
Quo Warranto; and therefoze the Declaration without ſpectal 
Title compiiſed therein, is god. Cherefoze it was adjudged foꝛ 


King verſus pong Hill 1 Jac: Not. 4. 5 


'Rror. Iq; that a = Habeas Corpora with Niſi prius he - (10) 
ing awarded; A Writ of guperſedeas was graute atd ven- el. 57: 

vered to the Sheriff, foz ſlaying: the Return of the wut. And 
he notwithſtanding returned the mut of Habeas Corpora at the 
Alliles, whereupon the Trial was had, and Judgment accowingly; 
And it was held to be a manifeſt Erroꝛ: As the mociedings in an 1 cr. 261. 
inkerioꝛ Court after Habeas Corpus delivered without a Proceden- 3 Cr. 33. 
do. Wherefore it was reverſed. 1 E 


* 
— 


44 


(11) 
Yelv. 54. 
32 H. 8, C, 30 


Termino Michaelis, Anno ſecunds 


Elinor Pigot verſus Thomas Pigot. 


Eplevin : The Defendant avows fo2 Rent, F02 that Elinor 

A Enderby was ſeiled of the place where, in Fee, and tok one 
Thomas Pigot to Husband, and had iſſue by him John Pigot, and 
died; And Thomas Pigot being Tenant by the Courteſie, the Re- 
verſion.in Fee to John Pigot; and the (aid John Pigot granted a 
Rent-charge fo? life to the Oefendant, and ſhews the death of the 
Tenant by the Courteſie, and ſo avows, cc. The Plaintiff ſaith, 
that Elenor Enderby was ſeiſed in Cail, and ſo conveyedit fo John 


 Bigot in Tail, and that John granted the Rent and died, and that 


8 
Dier 107. a. 


Poſt. 62 5. 68 1. 


Co. 6. 34. b. 
I Cr. 494. 


Yelv. 34. 


' (12) 


the Land. deſcended to the Defendants wife, as heir in Tail, 
abſque hoc that Elinor Enderby was ſeiſed in Fee: and hereupon 
they were at Iſſue ; and found koꝛ the Defendant: and now moben 
fn arreſt of Judgment, that this Aue was not well joyned. Foz 
the Seiſin in Fee of the Gzanto2- ought to be traverſed, and not 
of an Aunceſter peramount; F02 that is not material. But how 
the Gꝛantoꝛ was ſeiſed is only material, therefoze the Iſſue taken 
is ill; and of that opinion was Gawdy : But all the other Juſti- 
ces held, That in regard the Seiſin in Fee is elpecially alleged in 
Elinor Enderby; and the conveyance of the Reverſion to John 
Pigor, as it ought to be of neceſſity; (fo2 otherwiſe the Reverſion 
cannot be conveyed unto him: / therefoze the Seiſin alledged in 
her might be well-traverſed, and ik it be not an apt Jfſue, yet it is 
acded by the Statute of 32 Hen. Foz it is an Iſſue, although it be 
— an apt Jdue. Niheretoze it was adjudged accoꝛdingly foz the 
vowant. | 


France verſus Tringer. 


Reſpaſs : The Defendant juſtifies, fo2 that he had common 

fo2 all his beaſtslevant and couchant in the place, cc. by pꝛe⸗ 
ſcription, and put in the ſaid Cattel Utendo communia, &. The 
Iſſue was upon the pꝛelcription, and found koꝛ the Defendant ; 
And exception now taken, becauſe he doth not aver that his Cattel 
were levant, ac. Chat no Judgment ought to be given. Sed non 
allocatur. Fo2 the want of Averment is aided by the Statute of 


' Jeofails. TUherefoze it was adjudged fo2 the Defendant, | 


(13) 


1 Wadhurſt | verſus Damme, Trin. 2 Jac. Rot. 


7 Reſpaſs Jo that Apud Edenbridge in Comitat. Cant. he kill- 
ed his Dog being a Baſtive-Dog' ; The Defeuvant pleads 
that Sir Francis Willoughby was ſeiſed in Fee of a Warren 


in D. within the lame County, whereof he is and then was | 


CUarrener , and that his Dog was divers times killing Co- 
| | nies 


- 
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nies there; and theretoze he finding him there, tempore quo, &c. 
running at Conies, he there killed him, Abſque hoc,8c. That he 
is guilty apud Edenbridge prout, &c. And it was thereupon, de⸗ 
murred. Firſt, becauſe he traverſeth the place only, ec. and 
doth not Travers all other places. And ſecondly, fo2 the matter 


of the Juſtification : But all the Court held, that the Travers co. Lit. 292.5; 


was good, when his cauſe of Juſtification is Local, and that he 
needed not alledge any moze than that place. Alſo that the mat- 


ter of Juſtification is good, becauſe it being alledged that the Dog 


uſed to be there killing 'Conies : it is good cauſe fo2 the killing 


Poſt. 37 2. 


him, in ſalvation of his Conies; Fo2 having uſed to haunt the 


Marren, he cannot otherwiſe be reſtrained: But Yelverton 


doubted thereof, fo2 that it is not not alledged, that the Maſter 


was Sciens of that quality, 02 had warning given unto him thereof, 
Popham, The common uſe of England is, to kill Dogs and Cats 


1 Cr. 487. 


in all TUarrens as well as any Uermin 3 which ſhews that the 


Law hath been always taken to be, that they may well kill them: 
So the Juſtification is good. TWherefoze it accoꝛdingly was ad⸗ 
judged fo2 the Dekendant. 155 


Hargraves verſus William Rogers. 


Ebt fo2 601. Fo; that in the Common Bench, Term. Mich. 

42 Eliz. John Rogers and William Rogers.the Defendant, 

and John Wood recognoverunt ſe debere to the Plaintiff, viz. 
the ſaid John Rogers 120 l. and the Defendant, and John Wood, 
Et uterque eoruw in 601. Tf the Platntiff ſhould bꝛing Debt of 
60 l. againſt Rogers befoze Octabis Hillarii next following, in 
Communi Banco, that he within eight days after warning ſhould 


(14) 


Yely, 52: 


appear by himſelf oꝛ Attoꝛnep, and if he were condemned, ſhauld ** 6s. 


ſatisfie the debt, 02 render himſelf to the Paiſon of the Fleet, 
there to remain until he ſatisfied : And alledged in facto, That 


he 28. Odob. 24 Eliz. bought a mit ot Debt ot 60 1. returna- 


ble Octab. Martin. following, in the Common Bench againſt 
John Rogers; And that the Plaintiff and Defendant appeared 
at the day by their Attoꝛnies; and it was ſo far pꝛoceeded in 
the ſame Court, that it was adjudged; that the Plaintiff should 
recover his Debt of 60 1. and 5.1. fo2 Coſts: And that he 
| ſued a Capias ad ſatisfaciendum againſt the ſaid John Rogers; 
And notwithſtanding he had not yet payed the condemnation, 'no2 
rendꝛed his Body, Unde Actio accrevit, &c. The Defendant 
hereupon demurred : becauſe this Action is-bzought againſt 
William Rogers only, whereas it ought to have been b2ought 
joyntly againſt him and Wood: Fo? it is a jopnt Bail, and not 
ſeveral Sed non allocatur. Fo the woꝛds uterque recognovit, 
&c. ſhew that it is a joynt and ſeveral Bail, and the Action 
may be bꝛought againſt the one ſolely. Secondly, fo2 that it is 
not thewn that the wut was ſerved, noz that it was returned, 

no2 


14h 4 
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46 Termino Michaclis, Anno ſecundo 


— 


noz that the Plaintiff declared, no2 how the Judgment was: 
But it was therets anſwered 5 That inaſmuch as it is alledged, 
Yely.16 that both appeared at the day of Return, and that Taliter proceſ- 


ante nr ſum fuit, that the Plaintiff had recovered. It was ſufficient, be- 


ſt. 667. | , 
— * ing but a Conveyance to the Action, and Collateral thereto. Vide 


23 => Y 34 Hen. 6. 19 Hen. 6. And of that opinion was the whole Court. 
Poſt. 32. 98. Thirdly, becauſe it is not ſhewn that the Plaintiff gave warning 
351.630 al the Action bꝛought, ſoꝛ the Reconuſance is to appear within eight 
days after warning; and if he were condemned in eodem placito 
that he ſhoutd ſatigfie it, cc. So the Action which ought to charge 
the Sureties ought to be fuch whereupon Judgment is after 
warning: And ik he appears without warning, and ſuffers a Re- 
covery, it is not within the condition; and it ought to be an acual 
warning by the Party, and the Sheriffs Summons is not ſuffici- 
ent; as 11 Hen.4. is, That upon a Covenant to levy a Fine upon 
warning, It is not fufficient to ſhew that He was ſummoned by 
the Sheriff. - Wherekoze, cc. But it was thereto anſwered, that 
this condition ſtands upen two parts; the one to appear within 
eight days after warning, the other if he be condemned in this 
Action, to pay the condemnation, 2 render himſelf to Pylſon, xc, 
which are diſtin clauſes 3 And if the beach had been aſſigned up- 
on the firſt, then warning ought to have been ſhewn: But it is 
admitted, that he appeared well enough as fo2 the time; And the 
breach is afligned upon the laſt clauſe, that being condemned he 
had not ſatisfied, #c. And therefoze he na ded not ſhew any warn⸗ 
ing when he takes not any avantage of the firſt part; And of that 
opinion were Feaner and Yelverton. But Gawdy, Williams any 
Yelr. 33 Popham held it to be a material exception, becauſe it is as a con- 
dition p2ecedeut which firſt ought to be alledged ta be perfozmed ; 
And if he be condemned'in any Action, where he appears without 
warning, It is not ſuch an Action as is within the condition of 
the Reconuſance, and the Bail is not anfwerable for it, being a 
ftranger thereto. USherefoze fo2 this cauſe rule was given, that 
Judgment ſhould be entred fo2 the Defendant, But by direction 
of the Court, the Action was diſcontinued 3 And the Defendant ap⸗ 
Poſt. 979.  Peared to a new Action. | | | 


Burſer verſus Martin, vel Purſer verſus Walter. 


(15) Reſpaſs: Quare Equum cepit a perſona of the Plaintiff; 
2 8588 The Defendant pleaded Non culp. and found againſt him. 
And exception taken in arreſt of Judgment, becauſe he doth not 

ſay Equum ſuum, 82 that he was taken from the Ptaintiffs poſ- 

ſeſſion ; Foz otherwiſe it may be that the Plaintiff had not any 

oor 45:- cauſe of Action, if he had not pzoperty 02 poſſeſſion : And it nap 
. be, fo? any thing which appears in this Declaration, that he hap 
not any of them; wherefoze the Declaration is not good: _ 
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ok that opinion were Gawdy, Fenner and Yelverton ; and that the 
Declaration cannot de aided by intendment, but ought to be cer⸗ 
tain. But Pophain and Williams è contra. Becaule it being al- 
ledged quod cepit a Perſona, it is neceſſarily to be intended that he 
had poſſeſſion. TUherefoze, #c. But, notwithſtanding afterwards 


upon a ſecond motion fo2 the reaſons afozeſaid, Jt was adjudged 
fo? the Defendant. 


Fiſher verſus Richardſon Executor, &c. Hill. 1 Jac. 
| Rot. 732. | N 


| Sſumpſit. Fo that the Teſtato? being indebted unto him by 1 gs ) 
ſingle contract, the Defendant being Erecutoz, and having 
ſets in his hands to ſatisfie all Debts and Legacies, aſſumed, 
that if he fozbear to ſue him until ſuch a time, he would pay; And 
alledgeth in facto, that he fozbare and had Aſſets, æc. And hereupon 
the Defendant demurred. Hedley argued fo2 the Plaintiff ; That 
. inaſmuch as the Teſtatoꝛ was chargeable at the Common Law in 
an Aſſumpſit, (as hath bien adjudged) the duty remains, although 
he be dead. And although no Action of Debt lies againſt the Exe- 1 Cr. 187. 
cuto2, becauſe the Teſtato2 might have waged his Law; Pet an 
Action upon the Caſe lies, with an averment of-Aﬀets to ſatisfie, 
as the Caſe is betwixt Norr. and Read; And if in this Caſe, Debt 
be bzought againſt the Executoz, if he pleads Non debet, he ſhall be | 
charged; Therefoze the ſtaying ol the Suit is ſufficient conſide- Loft. 273-3975 
ration to ground this Action. And here he might have bien ſued in 
Chancery, the ſtaying whereof is good cauſe of Aſſumpſit: TUYhere:- 
fore, b of this opinion was the whole Court, without argu⸗ Z 
ment. 5 


BAY 


herefoze it was adjudged fo2 the Plaintiff, | 

WMebb erſus Sir Henry Warner. | 1 

PW The Caſe was; That Sir Henry Warner libeld (17) 
in the Spiritual Court, fo2 Tythes-of rough Hay growing in = 57 

the Marſhes and Fenny⸗Lands of Mildenhall : And the Plaintiff 

brought a P2ohibition, ſurmiſing that there was 2200 Acres of 

Fenny-Land within the Pariſh; and 600 Acres of Mevow ; 

And that the Pariſhioners paid Tythe of Hap and Gzain grow: 

ing upon the Medow and Arable Land, and had paid 2 d. ob. fo 

every Cow, and 1 d. 'fo2 every Calf.” And becauſe they had not af: 

ficient grafs within the Parich to ſuſtain theit Beaſts in Win⸗ 

ter, they uſed to gather this pay called Fenny Fodder fo2 the 

ſuſtenance of their Beaſts, foꝛ the better increaſe of their husban⸗ 

Dy; and fo? this cauſe had been always freed from the payment 

of Tythes, #c. And it was hereupon demurred in Laws And 

after argument at the Bar adjudged fo2 the Defenvant, That Moor 6. 

this ſurmiſe was not ſufficient ; Foz one may not preſcribe in 

Non Decimando; And in that it is -alledged, they beſfowed ft ; cr. 195: 

| | upon 


F 


Termin Michaelis, Anno ſecundo | 


upon their Cattel there, #c. And koꝛ this cauſe did not pay Tythes, 
that is not any cauſe of dilchatge: Fo2 ſo they may pzeſcibe fo2 
Con ſpent in their Family; 02 foꝛ Com given fo2 Pꝛobender to 
their Cattel, whereby no Tythes ſhould be. paid. TUherefoze it 
was adjudged an ill furmiſe, and Conſultation was awarded. 


Barker verſus Sir Nicholas Bacon. 


Rohibition : To ſkaya Suit fo2 Cythes; The Caſe was up⸗ 

on Demurrer,That Queen Eliz. 37. AnnoRegni ſui granted 

by her Letters Patents to Sir Nicholas Bacon, Omnes & omnimo- 
das Decimas granorum, herbagii, la&is, agnorum, vitulorum, &c. in- 
fra Dominicum de Bury Sancti Edmundi, ac etiam omnes alias deci- 
mas nuper Monaſterio de Bury Sanct. Edmund. quondam ſpectant. 
& Quæ collectæ fuerunt per Eleemoſynarium of the ſaid Abbey. 
And by reaſon of this patent Sir Nicholas Bacon claimed the petty 
Tythes of Lambs, cc. in Bury; And the Plaintfffclatmingthent 
by a ſecond Patent from the Quien, averred that no Tythes 
were collected by the Almoner beſides Tythes of Cozn ; And 
whether the petit Tythes ſhould paſs by the firſt words, oz be re- 
ffrafned by the laſt woꝛds, Et Quæ collectæ fuerunt per Eleemoſy- 
narium; being averred and confeſſed by the Demurret, That no 
Tythes were collected by the Almoner beſives Tythes of Coꝛn, 
was the Queſtfon. And after Argument at the Bar, it was re⸗ 
ſolved by the whole Court, that all Tythes infra Dominicum de 
Bury, paſſed by the fitſt wows, and they be not reſtrained by the 
ſecond; Fo? they be'granted particularly and indefiriitely, and 
without reffratnt ;' And therefoze the reſtraint comes only to the 
laſt clauſe, which is general, ac omnes alias Decimas dicto Mona- 
ſterio nuper ſpectant. and do not extend to the firſt clauſe, which 
compꝛehends in it ſelf convenient certainty. And it is not like 
to the Caſes of Hall and Pert, and BozounsCale, repozted by 
M2. Attomey. F02 there the ſentence being, Omnia illa Meſſuagia 
in tenura B. ſituat. in W. &c. Every part thereof ought to be true, 
otherwiſe nothing paſſed ; Foꝛ Illa is not ſerved until the end ak 
the ſentence, and it is all but one intire ſentence, and no part 
thereof is vain: But here the ſentences are diſtin, and the 
reſtraint refers only to the laſt, ſentence, and this Cale is the 
ſtronger: Foz that the fecond ſentence is, Ac omnes alias deci- 
mas, which refers, that it is other than was intended to paſs ß 
the firſt ſentence ; alſo ft is moꝛe general than the firſt : Fo2 the 
firſt extend only to Tythes in Bury; But ſecond is of all 
Tythes nuper pertinent. Monaſterio de Bury, which is ubicunque; 
And therefoze hath that reſtraint, Et Quæ collectæ fuerunt per Ele- 
emoſynarium. T{herefoze fo2 theſe reaſons it was adjudged fo2 the 
Drefenvant. Vide 20 Aſſ. 8. 29 Ed. 3. 8. Dyer 87. & 3 & 4 Eliz. 
Dyer. Darrel and Wybarns Caſe. 
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Yelv. 210. 
Pl. C. 451. 
3 Cr. 9. 


'-Poſt. 691, 
x Rol. 616; 


thereof to another, is no revocation the t 
ſeveral and may be leveren: Bui in the 
agrizd, that it is a revocation :: Foxthe Eltates cannot 
tber; But if it had been made unto her · to begin p 
-turely in his ue time: That han nit ben any rovoratto 

cuil. CUberefore it was adjudged ten the Plainet®. e FA 
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Biſkop ; 
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Biſhop and J * verſus Vicounteſs Montague. 
© Paſch. 42 Eliz. Rot. 730. 


3 Cr. — f 1 Reſpaßz upon the Cafe. Fur Trover upon a" ſpecial Qerdie, 
the Cale; mad ſuchr. The Defendants Bailiff ſeiled the 
te Em fo} an hariot, whereas there was not any due, whereto 7 
fendont agvied and eanverted them, whereupon the Action 
5 The ole queſtion was, whether he ought to have 
Aion, 0 an Action of Troſpals 1 Fo; — — that 55 
(pass lay by — 5 of her agreement, and d by | 
glter fa2 the Blainci, that this Action woll kay 3 Fo; it is at his 
efegion whether be will apmix Himſelf te de eit of poſſeſſion oz 
t, im be might have had a Replevin if he would; and in this 
y tha Feuer is not Traverſable, but ths converſion onty s 
-. diadevial, Horne: 6. contra, baeauſe tho propeety is gene by the 
taking, ſa as be cannot diſyoſs of them, 6 Hen. 7. And here oe 5 
— 4 — (4 Croſpals ; -WUlhoreloze, ett Wakuſley accord ; fu ?: 
. .Txroſpas and Trouer ate contrary Actions: Fo2 ft cannot be, that 5 
he ſhould. haue maporty and no at one and the ſame time. 
And there is not 2— aun wend of the true;; wr. bath not |= 
any p2opyrty at the time ofthe converſion, 27 AN. And of W 
Dyer 131. b. opinion; was Daniel: Tut Andersen, Walmſley and ki mil & con- 
tra; Ie that he hay tlemion o bing either of the Actions at his |! 
pleaſure, e ma ety ie mute n ? 


Doctor ackin cop Longe Trin. 4a Fla Ror.518. Þ 


K Thavdint; tha Caſe was ; Un Hen. 9. : 
- o 174 Wee Denken aum af vivers Lands 
It. rag. 1 parcel, of the N a6 Seen: By Indenture under 
Tet Us augen ——— tochonguile the Bannoz | 
Rrachwelh: and: covenants. i. 


d * She Win — ab chhhnenaz foectane.: 
SA acth (4p) Lads nB. which were not 
A 17 1 them 196:Dvceoy! 
Atkins; And whether they :by:tbacfitth Jnventitos, os: fb» 
cond Patent, was — ueſtion. And after argument, it 
was reſolved fo2 the Defendant, That they paſſed by the firſt 
Moor 681. Indenture; Foz although it was held that neither by the 
Common Law, no2 by the Statute, 27 Hen. 8. Lands tan 
paſs the King by denture of Bargain and Sale jnroll- | 
eb, betauſe there cannot paſs any uſe ; Fo2 the King _ 2 
| e 
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be lelled to an Alte, as 5 Ed. 4. J Ed. g. & Plowd. 238. Pet here. 

by appears, That the intent of the Bir wes to paſs ix. And the 

kate of 34 H. 8. makes all the Rings Gꝛants by Patent 2 

Indenture ts be good, which otherwiſe were not goov, {therefore 

it is aide by this Statute, Alſo ſome ok them held, That they - 

pafſed by che laſt Patent; Foz when he granted the Manne; ann 

all the Lands in B. Et alibi, Se. dicto Manerio ſpectant. Thoſe 

woꝛds dicto Manerio ſpectant. Do not extend but to Lands alibi Ante 48. 

in dicto Comitat. Buck. and they do not reſtrain the woꝛds ac 

omnia terr. in B. which are viſtinc by themſelves. cUhberefoze it 
was adjudged fo2 the Defendant, | 


3A ' 
Holloway verſus Watkins. 


Jectione firmæ. Foz att pouſe adjeyning to Serjeants-Inn in (23) 
Fleet · ſtreet, and depending upon the ſame Title t Upon a 
Special Uerdi the Cale was; the Dean and Chapter of Tork 
had deviſed ut 1 7 400 l. tu the intent to find a 
Chantery in their Church perpetually, and an Obit fo) the ſoul ot᷑ 
Dalby, and that the Chantery Pyteſt ſhould have 48 Marks yearly, . 
ec. Ring Hen. 4. granted Licence unto them to purchaſe thoſe , | 
Douſes in Fleet-ſtreet and other Land in York, ad onera & opera 
pietatis in the Till of Natby mentioned to be perfoxnmed;whereupon N 
they purchaſed this land, and made Oꝛdinances how that ]2ieſt 
ſhould be maintained, and agreb with che Execute zs of Dalby fog 
the finding him perpetually; and they contels the reteipt of the 4001. 
deviſed unto them, and obliged themſelves ac omnia bona ſua ad 
performandum, 8c. And it was found that the Dean and Chapter 
imployed 8 J. foꝛ the maintenance of a Pytett, and other Sums 
2 the maintenance of an Obit. And that thoſe Lands were in 
primo Ed. 6. certified to be impiopen fo a Chantery z And 
the Statute of primo Ed. 6. was found, and the poviſo there⸗ 
in fo? Deans and Chapters, cc. And that the Ring had it as | 
Chantery Land, and gave it to Sir Edward Montague, &c. Un- WM 
der whom the Defenvant claims. And the Dean and Chapter 
entred and let to the Plaintiff, And if, ec. And it was moved, 
That this was a Chantery in deed, 92 at leaſt in reputatſon, 
and ſo given to the King, And of that opinion were Daniel 
and Warberton, Foz ft appears, That the Lands were pur⸗ 
. rhaſed fo2 this cauſe and to this purpoſe, and a Peſt main- 
tained therewith. So as it is a Chantery in reputation, if it 
be not in kack; Not were thoſe Lands the pzoper poſſeſſion 
of the Dean and Chapter within the Intent of the Pꝛoviſo of 
the Statute , but their Poſſeſſions to this purpoſe Only; 
And therefoze they are given to the King by che Statute of 
primo Edw. 6. But the other Juſtices & contra; Becauſe 
there be not any Lands given by — And his intent _ 
2 make 
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Co. Lit. 303. b. 
1 C. 571. 
Poſt. 103. 
Ant. 46. 
Pl. Com. 148. b. 


(250 
27 Hl. 8. c. 16. 


2 Inſt. 673. 


1 Cr. 110.218. 


make a Chantery; And the Dean and Chapter did not make any 
Chantery, no2 ap — ands thereto, but oblige their goods 
koꝛ the payment of an anna Sum to a Pateſt, ac. And that 


t 
which was payed, was not naped out ol the Land only, but out of 
all their-poſſeſſſons;-Aupwhen no Lands certain ate given to that 
purpoſe, no2- employed -fo2; that purpoſe , it is not reaſon. thep . - 
W be given to the Kifig. ,-CUherefoze-it was adjiidged foz the 

aintift, * +5 3077. 530% 0G R 35 riypoanclt 5:2 gr ws 
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Eplevin. Upon Demurrer, the Caſe was; That the Plain⸗ 
A tiff in Bar to the Avowwy ſhews that the Land was Copy- 
hold Land grantable in poſſefſion oz reverſion fo? life, o2 in Fer, 
and that the Low granted the reverſion unto him after the death ol 
W; who was Tenant fv2 life, and ſhews the death ol W. hereby he 
entred. And it was hereupon demurred: Becaule he did not che 
the beginning or W. his eſtate, noz by whom W. had the eſtate. . 
granted him. And it was held to be no cauſe ot Demurrer, be- 
cnuſe it is not the Plaintiffs. Title, but matter at convepance 
thereto : TUherefoze it was adjudged f02 the Plaintſ . 


4 
"I; 


MS - ; BM * J. J J 355 34-37 BIT - 
Bellingham verfus. Alſop, Paſch. 2 Jac. Rot. 1618. 


Jectione firmz. Upon a ſpecial verdi, The Caſe was, 
Tho. Fitzherbert being ſeiſed in Fix; of Land by Jndenture, , 
dated 27. Feb. 38 Eliz. in confideration of money bargains and 
ſells to Weeks and Hunt in Fee; who by Indenture dated 
28. Feb. 38 Eliz. reciting, whereas Tho. Fitzherbert by Jnden- 
ture inrolled 27. Feb. 38 Eliz. had fold. unto them all ſuch, 
Lands, They in conſideration of ſuch a Sum of money bar- 
gained and fold to the ſaid Tho. Fitzherbert and his Heirs of all 


their eſtate which-they had by the ſaid. Indenture inrolled, of, in 


and to the ſaid Lands; To have and to hold the ſaid Lands to 
him and his Heirs: Afterward in 3. Martij, 38 Eliz. the firſt In⸗ 
denture was inrolled; And afterward, 6. Auguſt. 38 Eliz. the ſe⸗ 
cond Indenture was inrolled: And under this ſecond Indenture 
the Plaintiff claimed: And whether this ſecond Indenture had 
well conveyed the Land, was the Queſtion. And it was argued 
at the Bar and Bench: And Daniel and Kingſmel held foꝛ the 
Plaintiff, That this Land was well conveyed: Foz when the fieſt 
Indenture is inrolled ; it being betwixt paivies, ſhall have rela-- | 
tion to the enſealing and delivery of the Died; And by the judg- 
ment of the Act of Parliament, The Land is in the firſt Uendees 
ab initio to bargain, ſell and diſpoſe thereof : And the wowds in 
the ſecond Indenture are apt enough to-paſs the Land. And 
although the firſt Indenture be not enrolled at the time = the 
| | | conn 
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cond Anbenture anaves pet the Reociting thereof.to. be imölled 
is not materlal.. But A nterſon ggÞ Lag ety For; 
which a 


it is againſt the Aule ol the Comman Law torpaſs:;that 


vir. Thavithe Deed be; imroled;; they haue nothing at alle and 
therefozs cannoepaſs tt 354 7, Eds Joyntenants, The ane 
dircatts und ſells an the lau by Indepture, the other dies, lo 


— 


Cr. 110.218. 
oſt. 409. 
9. ds 


| at lte B co. 3. 29. 
man hath nor; And until the woꝛds ofithe:Statuts be perfoumed, nov. :36. 


as he hath all by Survivor The Deen is after incolled, yet the cr. 1. 
moſetp onip hall pals. Fo2 nothing mall pals. but that which he <o- ie 


Had at the time of the Sale: And here by this Indenture he paſſed 
nothing but that which he had by the Indenture incolledꝛand he had 
nothing by any ſuch Indenturs inrolled, therefozs;ngthing palled; 
[Foz the Gꝛant being general, and referring: only ta ſuch lands 


hich be had 65 Inventure incollzp be not baving any chingzas.). 
nothing paſſev./ And they held, That until the Oed be ingolled, | 


1 Cr. 284. b. 


the Eſtate and Freehow is in the Bargainoꝛz, and nothing v 

from him. Walmſley agrird, that the land did nat paſs, by rea- 
font of the miſcecital dt the ſain Died to be inxglled, where there 
12 FAN ab 
Inirio after the inrolment : UAherefeze it was npjudged ko the 


* 
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The King ver ſus the Biſhop of Minton and) Champion. 


tir inneren. 


£ Uare 1 aj it, Of the-Uicaridge- of: Newton Valence, and 


Counts; That Ning Ed. 6. wat feiſed in Fc of the Ad. Poſt. 12: 
vowſon of the Uicaridgez in jure'Cotronz, undi that the Churth 37 © 


became void by the death of the Jncumbent. And that Jolin'Peſ- 
cod Uſurpando pꝛeſented one Sanders. And that aſterwards the ad 
*vowſort deſcended to Cr. Mary, and fo to Q. Elia. And that San- 
ders reſigned; And afterwards Peſsod, uſurpando upon the Qumn 
peſented*Selwith, who Was Admitted, Juſtſtued and Induced x 
'who - reſighied. And afterwards:'Peſcod Uſurpando : preſentey 


one Taylor, who was Admitted; Inſtituted and Jnduced; ard 


afterward depꝛivend. And dekoze any new preſentation; Dufen 
Elizabeth died; Ard the King preſented, and upon diſturbance 
dꝛought a Quare Impedit. And upon all this matter found bp ſpe⸗ 
tial Herdict, the ſole Queſtion was; whether a double uſurpation 
ſhall bind the King, that he might not have a Quare Impedit, 
\ &c. Hern fo the Defendant argaed; that it ſhauld. Foz a Pa⸗ 
tron hath but jus præſentandi, und not any intereff : And it was 
frelolved in Frenches Caſe, That where a Parſon made a Leaſe 
 foz years, befoze the Statute at 13 Eliz. and after the 13 Eliz. c. 


+ 


the Patron confirms, and the Biſhop, ac. Jt is good, and not 


mote than a common perſon; Fozxivs it is neceſſary 2 — 
| | | urc 


Tem Michadis A_= ſecundo 


Co. 6. 30. a. 
Poſt. 123. 


Ho 7. 28. a. 
oft. 126. 

3 Cr. 790. 
Pot. 123. 


doth not preſent in his burn, be all lole it. 


Church ſhould be urbent Wo its 8s neteſſary that the King 
ſhould not have a greater © Pavlledge than another, if he claim 


it in his own Right, 43 Ed. 
18 Ed. 3. 16. & 21. and in 


9 Eliz. It was adjudged where 
the Queen uſurped upon a Put and after upsu the next 
Avoidance, the-Purc ev, That he was remitted; And 
47 Ed: 3. 4- it is (af erpieſly, That: two Preſentations pub 
the King out of poſſeſſion, and 38 Ed. 3. 3. And it was cited, 


| that fn 2 Ed. 2. & 10 Ed: l. Latimem Caſe in a minate boeh 


of 992. Spencers the Cuſtos Brevium, it was fo reſolved :-.And 
the Caſe of Peſcod, 21 8 43 Eliz. Rot. 2218. was not againſt 
it. Foz there was not auy Inductton : woherefoze, ac. An 
Chitf Juſtice held ſtrongly , that this: double Uſurpation = 
not bind the Wing : F092 as he cannot be viſſeiſed of Land, no 
moze may he be put out of poſſeſſion ot an Aduowſon :. Foz it 


is à rule, That of things tranſitory the Kin 2 * may be put out of 


poſſeſſion; But not of things permanent an Inheritance. 
And if the King had an Avvowſon —— and after uſurpge 
tion, the Church becomes vold again, and diſturben; It the 

might not maintain a Quare im „be thould be at a mil. 

3 Fo2 he might not maintain Droit de Advomſon e And no 
laches ought to pꝛejudice the King, And as Patron might 
bꝛing a Quare Impedit within the ſix months to remove any In⸗ 
cumbent; So the King may bing it any time: Foz Time 


ſhall not pꝛejudice him: And in the Cale which was begun, 


21 Eliz. and adjudged, 25 Eliz. pe was at the-arguing there- 
of, and there the reaſon ofthe; Judgment given, was, not fo2 not 
alleging of the. Induction, But becauſe the Queen could nat 


be put out of poſſeſſion, by uſurpation, And if a. Pzeſentation | 


ſhall not put the King out of poſſeſſion, Then twenty Preſents- 
tions ſhall not bind him : WWherefoze, at. But Walmſſy, Kingſ- 
mill, Warberton and Daniel & contra; £02 the Kin as to the 
vowlon, bath no greater pziviledge than another perſon; Fo? of ne- 
cefſity the Cure is to be ſerved: And therefoze the Law doth not 
give any pꝛiviledge to the King, to avoid the Incumbent who is 


in moe than to a Common perſon. And it differs from Land; 


foz of land the King cannot put a man out of poſſeſſion, no? can he 
be put out of poſſeſſion thereof; ſo as therein the Law is equal: 
But of — — 
tation, ſo he may be put ou 
as the Books bete cited — And 18 Eliz. Dyer 351. And 
of Land the King hath the Pꝛoũts, But of an Apvoivſon he hath 
not any ptofits, fo as it is Quaſi a thing unto him : 
Wherefore, cc. Aterwarys- in Paſch, 3 Jac. It being mobed 
again, (abſente Anderſon) they gave judgment fo} the Defendant. 


3. 14. Stanford Preropative, cap. 8. 


gain the poſſeſſion by a Pꝛelen· 
baden an by two Preſentations, |} 


And in this Caſe it was held by them all, If the King hath 


Title to preſent by Lapſe, 82 by Put-law2y, oꝛ Wardſhip, and 
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Shopland verſus Rybler, Trin. x Jac. Rot. * 3. 


Eplevin., Upon Demurrer, the Tick be was, tc. Gardian in 27) 
—— * urt in his own name and Gꝛa 8 — 499. 
tc. {Uyether t wereigood ts bind the 
Queſtion; And 1 was argued by Tanfield and Nichols — - 
Plaintiff that it was not good 3 SBerauſe a Guarvtan in Sorage Y 
is but a 2 0 and accountable fo2 the pzofits, and hath not any 


certain in therefb!e he map not gruͤnt tut — as Hal 
bind the heir. And nx 1 as Tenay ant at Suffer 10 Wenne 

not grant n 

things: but of ſich. 


oton name; So 


Fol as ate mn ef 5 5 bers N 
 - was a new Cale and concer e 125 ye JU! 

8 [peak thereto, but avjactned i. oſtea 998. 

0 5 ; eee ver ſus Dowel, Execior of Lany.' 


L Werrr 


14. 


held bat way well 
tet 9 255 — —ů— Fl 


x Cr. 76. 130. 
212. 
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Termino Hillarii, 


Anno ſecundo JA c o 81 Regis in Banco Regis. 


: Sir John Harper verſus Franc. Beamond 


Ction upon the Cate : -Whereas he was a Juftice of 

. Peace, #c. That the want ſpake theſe words ol 

him, I am in danger of my life, my blood is ſought, and 
murdered ; I was at Sir 7obn Har- 


I was like to have 


pers Houſe, and John Harper (the Son of the Plaintiff innuendo) 


drew me forth to fee a Gelding, in the Stable, and then Tho. Beamond, 
Sir Hen. Beamonds Son, did throw his Dagger at tne twice, and thruſt 
me through the Breeches twice with his Rapier to have killed me ; 
All this was done by the inſtigation of Sir Joh» Harper, and I can 
prove it: he Defenvant pleaded Non culp. and found again 
him, and Damages aſſeſſed to 16G l. And now moved in arreſf of 
Judgment; That an Action lies not foz theſe woꝛds; Foz he doth 
not charge the Plaintiff with any matter of Felony, but only an 
inſtigation, which is neither in the one oz other but treſpaſs only; 
Fo? repotting whereof no Action lies: And of that opinion were 
Popham and Yelverton.: But Gawdy, Fenner and Williams E con- 


of Peace, ec. That inſtigation to do ſuch an/outragious Act is 
againſt his Oath; and h — — fo2 which he is 
to be fined and put out of Commiſion. And when he ſhews how he 
was in danger of his lite, und lie to be murdered, and ſhews the 
manner, and concludes, That allthis was done by the inſfigation 
of Sir John Harper This ſhews the kalle and flanderous atcuſa- 
tion of him, fo2 which he is chargeable : Therefore it was ad- 
judged that the Action well lay, ec. | 


Curteis verſus Wolverſton, Hill. 4.5 Eliz. Rot. 8 17. 


"JF" Reſpaſs. Upon Demurrer, the Cale was; A Copyholder in 
Fee of Lands deſcendable in Borough Engliſh had iſſue thite 
Sons, and ſirrrendered it to the uſe of his Till, and by his 
CUill deviſed it to his middlemoſt Son in Fe, upon Condition, 
That he would pay to his four Daughters, to every ot them 
oe they age 201. and dies: The eldeſt Son hath two 
Der and dies: The middlemoſt Son is admitted, and 
doth not pay the laid Sums at the full age of the ſaid four 
Daughters: And the youngeſt Son enters in name 8 —— 
aughters 


Jac oz1 Regis in Banco Regis. 


Daughters of the eldeſt Son, and they diſaſſent ; And after he 
enters in his own name, and ſurrenders to the uſe of the De⸗ 
fendatit; who being admitted, enters upon the middle Brother, 
who bzings Treſpaſs : The firſt Queſtion was, whether it were 
a Condition, oz a Limitation annexed to the Eſtate 5 Fo? if it 


were a Condition, it goes to the Daughters ot the eldeſt Son. 
Secondly, Admitting it were a Condition, whether it be-bzoken 


02 not, there being not any Demand alledged of any of the 
ſaid 20 pounds by any of the four Daughters. And it was 


held by all the Juſtices, beſides Williams, that it is a Con- 
dition; Foz it fhall be expounded accoꝛding to the Common 
Law, where it is not neceſſary to expound it to the contrary, 
But where a Devile is to an eldeſt Son upon ſuch a Condition, 
ik it chouln be expounded to be a Condition, it ſhould be void 
and to no purpoſe ; Fo? it deſcends upon the eldeſt Son, and 


ſo ſhould not bind him to perfoam' it, and no redemy againſt co. Lit. 37. . 


him. And therefo2e- the Law ſhall conſtrue it to be a Limitation, 


and no Condition; which was the reaſon in Wellock and Hamonds co. 3.20.21. 


Caſe. But here, there is not any ſuch reaſon to conſtrue it to 
be no Condition accowing to the woꝛds. Decondly,' They re- 


ſolved, That it was not dzoken without a Demand of thoſe ſums cr. 51. 


after their full age: Foz he is not bound of himſelf to take pot. 243. 408. 


notice of their age, but after notice, ought to pay it; wherefoze *** 1 


the Condition here is not holen : And if it be bzoken, he cannot 
enter foꝛ the Daughters without their expzels direction o2 ap- 
pointment; Foꝛ they have but a Title to enter, which a ſtranger 
without their Command cannot pertonn: And this point is clear, 
becauſe they have diſagried to that entry made fo2 them: where: 
foe the Entry of the youngeſt Son is not lawful. But Williams 
held that it was a Limitation 3 And that it ſhall go to the youngeſt 
Mother who is tnheritable dy the Cuſtom 3 Foz otherwiſe he 
ſhould be pꝛejudiced, which the Law will not ſuffer 2 But not- 
withſtanding fo2 the reaſons befoze given, it was adjudged- fo2 
the Plaintiff. 


Cornwallis verſus Spurling, Hill. 44 Eliz. Rot. 5 94. 


Ebt. By the Parſon of Grovel, Upon the Statute of 

2 Ed. 6. foz not ſetting out of Cythes; A (pecial Aerdiq 
found , That thole Lands whereof the Tythes are demanded 
were parcel of the Poſſeſſion. of the Templers, who were diſ⸗ 
ſolvedin the time of Ed. 2, And thoſe Poſſeſſions by Ac of Par- 
liament 17 Ed. 2. were given and annered:to the Pꝛio of 
St. John of Jcrulalem with all privileges, gt. And it was found 
that the Templers had a Special Paiviledge time whereof, to be 
- diſcharged of Tythes of thoſe Lands which: propriis manibus ex- 
count : And it was found, that by Special - of Parliament, 


Anno 


(3) 


Tamino Hillarii, Anno found 


Anno 32 Hf. 8. The poſſeſſions of the Puory of Saint John mere 
given to the King by general woꝛds, of all Lands, Tenements, &e. 
In tam amplis modo & forma as the Abbot had them: And from 


the King thoſe Lands came to the Detendant; And whether de 
ſhould hold them-diſrharged feom the payment of Tythes- as the 


Abbot had them, was the Queſtion : And it was argued by Tan- 
field and others: a the Defenpant, and by Paget and others fm 
the Plaintiff ; ud after Argument all the Court reſolved; that 
be ſhould not have the Pꝛiviledge to be diſcharged 3: Fo2 hy tht 
Common Law a Layperſou was net capable of ſuch a Pei 
ledge : And if ſuch Lands had come to the ling by the Nelin 
quiſhment oz Diſlſoſution of any Monaſtery, The King ſhould not 
have -the. benefit:of that Paiviledge, until the Statute of 
31 H. 8. and by that Statute is appointed, Chat alt 'Wonaſte: i 
— 5 fabbeys, tc. -which-befoze: han come, 02 afterwards ſhauld x7 
to the Kings by SupmeMon, Surrender, cc. The Ming 
ſhoulp have in ſuch manner any ann, ac. And that he ſhauld haue 
them diſtharged from the payment of Tythes as Abbats, at. Se 
as the makers of that Law intenden, that by the firſt clanſe, with 
out the Jaſt, they Would not hold them diſcharged, and -therefoze 
they added that Clauſe: But this Statute extends any to 
ſuch Bolſeſſions wich came tq the King by Surrender, tr. 
and ſhould he veied in him by fazce of the ſaid dd; and doth 
not ertend ts Poſſeſſions: which: veſted in him by another Aut of 
Parliament, ſo nat by the firſt ; acting tu the Rule which is 
taken in Coke a. fol. 46. in the Archbiſhop of Cauterburies Cale. 
And theſe Lands were here given to the Ring by a Special Ac 
of Parliament, 32 H. 8. which:hath the {ame wozws in the fir 
Clauſe, as the da of 31 H. 8. bath, but bath not the ſecont; and 
therefoze is no Cauſe of holding them diſcharged from Tythes : 
And ſa it was adjudged accowdingly t the Plaintiff: And in this 
ſame Term a like Judgment was rr pra parties in 29 
Piꝛohibition Upon a Demurrer. 


Sir John Hollis verſus Briſcow and his Wife, 
Fill. 45 Elie. Rot. 


4 Ch upon the Caſe : ry vonn; Rectting, tmherlas he 
was a Juftice of Peace in he County ot Nottuigham, aud 
fan been Sheriff ot the County; and thet and foe ſeven years | 
befoze was a Deputp-Lieutenant' there; that: the Defendants 
wife ſald to Whittingham and Aftop the-Plaintiffs Servants, 
theſe: wow, Your. Maſter (nmumndů che JPlaintiff) is a baſe Raf 
calty Villain, and is geither Nobleman, Knight or Gentleman, but a 
moſt Villainous Raſcal, end by wjuſt means doth moſt viltainouſly #7 
take ether mens _ from them. and keeps a:company.of Thieves 


aud 


* 


Ja oo Regis in Banco Regis. 59 


and Traytors to do miſchief, and giueth them nothing for their 
Labour but baſe Blew Liverics, and this all the Country reports ; 
and other good he doth not any. The Defendants plead Not 
guilty, and found againſt them, and damages aſſeſſed to 201. 
And after Uerdict it was moved in Arreſt of Judgment, that 
theſe woꝛds be not actionable  Fo2 none of them (although they 
be ill wows, and full-of malice). bane anp colour to beat an 
Action, dat theſe, And keeps a company of Thieves and Traytors 
to do miſchief: And ſo was the opinion of all the Juſtices, And 
for thele ward g no Union ties. Fon it map te, r 'kaps Thieves ct. 3. 
and Craytom, and knowethhem'not tu be ſuch, and then it is not 3 © 5 
any flanver.- Foꝛ one 'who hath. many Serbonts may peradven:- 
ture have ſuch in his honſe, and knoweth not that they be ſo: and 
[though that the ſaid,, To do miſchief; That is not to commit 
elony 02 Treaſon And to vo any other miſchieſs, as to commit - 

Riots oꝛ foxceable Entries, oz. the like, impogt'not any matter 

of nander: And therefoze the wows: being (ſuch: as. may hade a 
reaſonable intendment, the Court ſhall not conileus them to ve 
nanderous, fo2 which an Action ſhould lie. vide 8 Ed. C. Dyer 73. 
Sir John Bridges Caſe, and 158 Barbers Caſe: Any of this opinion voſt. 268. 
were Gawdy, Fenner and Yelverton, that the was impot not 
any flandex, noꝛ would bear an Action, but where by intendment 

they cannot have any favourable. oz reaſonable: Confttucion. - 
Wut Popham and Williams held, Chat theſe: mms will main ror. 525; 
tain an Action, Fo2 being ſpoken maſirtouſty; they chall be taken ; 
to have the wozft-intenvinent. and the'ftrongeſt againſt him that 
ſpeaks them. But hotwithſtanving! in regarn at their othets opi- 

nions, It was adjuvged fox the Delendant, nod querens:nihil 


capiat per billam 


# 231. 


. * * . k Si * 

3 5 2 — 

A , £ 7 - : $ 1 — / 

4 i 4 * * 11 * * * * 2 . E . 0 1 * 

} 4 w PR : > 
| andal verſus 2 ee e Crt} 
* . * 
* 5 2 4 " bs * 0 6 » J. 1 . 
, ; 4 


Shy De. 
141 K 


the Conuſtk; And upon a Nihil returned 
the Ketogmtante thould by 207d. ah he- 


upon this Erroꝛ bꝛought: ane 
Scire Facias, where 'a Nihil 18 'retrrente 
a Sdr. Feri returney'; And dh that 

Reverſed : And it was now 3 


ts at preſent of full age, and chieudt 
Querela tu be inſpected, That he m 
prehending the firſt Inſpeaton and the 


the cauſe of rehearfal thereof 


— 
7 


# 


Termino Hillari, Anno ſecundo 


to be relieved: And ſo was the opinion. of the Court. Uhere-- | 
foze they appointed that he. might. File a new Mrit accow- 


— 
Saffyn verſas Adams, Trin. 44 Eliz. Rot. 1242. 


Eplevin. Upon a ſpecial Uerdic the Caſe was ſuch: The 
Ul \ Abbot of B. made a Leaſe fo2 years deter minable upon the 
Wi life of Kellmay, and afterwards in 29 Hen. 8. lets the Land fo2 
1 go years to begin after the determination of the firſt Term; 
0 3 King Hen. 8. having afterwards the Beverſion, grants it to 
Sentleger in Fit. The firſt Leaſe expires, Sentleger the Gzantee of 
the Reverſion- enters, the : ſecond Leſſer befoze entry G2zants 
omnia bona & -catalla in cuſtodia ſeu poſſeſſione ſua exiſtentia, 
ſeu in cuſtodia of any other. Afterwards:befme any entry by the 
ſetond Leſſee oꝛ His Gzantee, Sentleger makes a Feoffment in 
Fee, and Levies:a Fine with Pꝛoclamations; The: five years | 
expire: The Queſtion was, whether by this Fine this lecond 
Leaſe (which was but the Jntereſt of a Term) be barred; ang 
tit was reſolved, (1:) That by this gift ol omnia bona & catalla 
7000 Co. 3. 124. b. in cuſtodia ſua, &c;: This , Jntereſt ok the Term well. paſſed. 
1 C2.) Walmſley and Daniel held, that the Fine was not any Bar; 
„ 48. 5. c. 24. F02-althouſth they all agreed, That if one hath a Term in poſſel⸗ 
| ſion, and be outedby him in Reverſion, 02 a ſtranger, ſo that his 
3 Term is turned into a right: if. a Fine with Pꝛoclamations be 
EM | levied of the Land, and five-yoars pafled withaut Claim, that it 
1 ſhall bar 3 Pet when a Term is to begin at a future day, Un- | 
. | til the Lefſee enters, he cannot be outed;: and he is always quaſi 
[1A | in poſſeſſion, and it is well grantable over.. And of that, whereof 
1 one is in poſſeſſion as of Rent oz Common, cc. a Fine ſhall 
"80 1 never bind him; and. this point of the Jntereſt of a Term was 


ereol; And the Leilo did nat any wong by his Feoffment 7 


* 


Jnterelt's e to x 


Co. 9. 105g. 
Pl. Com. 374. 


« 


the, Ad 


But the others are colfatera 


But a Fine levied g 
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in eſſe. But. it he makes it not within five pears after, he ſhall 5 
barted : And whereas it was ſaid that he is always in poſſeſſion: : 
That is not ſo; Foz he cannot maintain an EjeQione firmæ, oz 
Treſpaſs without Entry: And the Statute which mentions in⸗ 
tereſt, eſpecially extends thereto; Foz if he enters after the 
Term Commented, and be ouſted, then it is not any intereſt in 
him, but a right. And as to Stanfords Caſe, it was upon ano- 
ther reaſon ; Fo? there, he who had the future intereſt died, the 
firſt Term expired, the Lefſo2 enters and levies a Fine with Pꝛo⸗ 
tlamations befoze any Adminittration committed; The five years 
paſſed, and after Adminiſtration was granted, The Queſtion 
was, whether the Adminiſtrato2 ſhould have five pears, and re- 
ſofved that he ſhould; Foꝛ none had Title of Entry befoze, which 
differs much from this Cale. And Warberton ſald, that he had 
ſeen the reading ol Catlin 3 where he with divers others held, that 
ſuch an intereſt is pꝛelently barred, ik he doth not make his claim: 
Therefore, #c. And afterwards, Paſch. 3 Jac: They. gave Juvg- 
ment accowdingly (againſt the opinion of Mets and Daniel,) 
That the Fine was a Barr. 


Loves verſus Goddard, rid. 2 fac. Rot. 944. 
"Refpas, Upon a ſpectal Ceri, the Caſe was: Leonard 


Loves ſeiſed in Fir, deviſey it to Ih Wb s Loves his eldeſt Noor 17% 


Son; and his Heirs males of his by. from und after his deceaſe 0. _ * 
foz five hundeed years, upon 8 condition, ie ſtiould ao 3 
Grants and Eſtates ande by him wats Ys, that if t my aid 
Son Thom, or any Heir Wale his body al en, give or grant the 
premiſes, or any part thereof b lerwiſe that, to Leaſe, Demiſe or 
Grant the ſame, df At part chiles o any petſon or perſons, for any 
number of years as ſhall determine upon the 15d. of any three 
perſons; or upon the death of any four 117 to be named within 
the ſame Leaſe; whereupon the old Ren ſhall be reſerved - That 
then all the prerniſes for default of ſuc er 7 the body of the 
ſaid Thomas Lover, or ſo much fflereof as: aliened, leaſed 
' otherwiſe than 1 1 d e d. 7505 Laves or any his 
Iſſue Males immed? 715 eyEry..Qr.! 1 chi alienation or Leaſe 
of the ptttmiſes, or at 12 t rhete: 9 5 
of thick eech TE 1 com 


koꝛ a | thouſayd years to Richard Baker and dies without Jſſue 

Male having Jſſue Jane Goddard, the Defendant, who Entred, 

William Loves enters as in remainder deviſed unto him. And 

whether his Entry was lawful o2 no, was the Queſtion : And 

after argument at the Barr by the Serjeants, it was argued 

Seriatim by all the Juſkices, who agreed, that it was an Effate Moor 193; 

Tail, and no Term; Foz ſo it appears to be the intent of the 7177 1. 
Deviloz 1 Rol. 741. 


Temmo-Hillarii, Anno ſecundo 


Co. 10. 87. a. 


Moor 773. 


Moor 773. 


Moor 773. 


Moor, 7742 


ing made by Cen t in 


Deviſoz, which ought to be mai 5 if it ſtands with Lam; 
F02 it 1g deviſed unto him and Deirs ales of his bopy, and 
that if he died without Iſſue Pale of his body, cc. that it ſhould 
remain; And the condition, that he ſhould not alien, ſhews his 
intent: which being iti a Tal, all the wozds ought to be conſtrued 


together, fo2 the upholding the Devilozs intent: And therefoze 


the wows fo2 500 years are bold, as Warberton and Anderſon 
held in their arguments. But Daniel and Walmſley laid, that it 
ſhall not be meerly vold, but ſhall be conſtrued to this purpoſe: 

That the Eſtate ſhall be determined when the 500 pears are ex- 
ptred, viz. that they ſhall be Tenants in Tail fa 300 pears; Ag 


an Eſtate Tall map be limited to continue foz thiee ts, as 
39 All. ts. Allo, if it chould not be conſtrued to be an Eitate Tail, 
but a Term, It ſhould be extinguiſhed by the Deſcent of the Jn- 
heritance; which never was the intent of "the Deviſoz, That that 


which degan by his death, chould inſtantly be deſtroyed by his death, 7 
TWherefoze bein na TUill,there ought to be a favourable conſtru- | 
tion made fo2 wing thereof, if not repugnant to Lau: 
But ik luch a limfta tation had been in a Died, it had been but 
a Term. But Daniel, Kingſmil and Anderſon argued fo? the De⸗ 
fendant ; that William Loves had not any remainder : F02 it is 
not limited unto him, but upon a dying without Tſe, and an 
allenation againſt the condition z . Do it is a conditional limitation, 
which is vold and repugnant, tu make a remainder to commence 
after the alfenatfon of an Entail : And Daniel held, that this Leaſe 
fo2 ra ears is not op Rey of the convition 3 Becauſe 2 
li, ft determines d. bis death: Sa 
as t is not to continue longer than the Ellgtt, 02 it vetermines 
2 one file; and ok that n was kuren in this point. 
Warberton'e contra hetein; L.. the limitation ought to be 
by the woꝛds of the condition, by the expꝛets words in the Leaſe ; 
And 1 a life Is to endure anv not to be limited by many 
5 and to be determmed by matter in Law, ge t facto 
upon a lle: That Will not lerve. But Walmſley and Warberton 
held, that it is an exmels limitation the Entall — of the Re - 
mainder expectant pon, and not to begin upon the aliena⸗ 
tion, as is pꝛetended 3 Therefore the Eſtate Tail being ſpent, 
Witham Loves hath a good Eſtate in Remainder, and may main- 
BI | be 9 it was ad⸗ 
elend 1 aCarit 


8 4 * 


HER verſus un 
> SITIS Bei 4 3431 4 


| Reſp a; 7 a 0 tial Gerdi, de ele was; The (1) 
Defendant. Dunn reumbent of the Recozp of Bdllu, woc. 76, 
being 11 e At "at Cal y and one Rich. co. Lit. 344-4 


x 


| 7 5 re | made an In- 

Amt, d ire t &e feſig bande bee n & Urn- 

n a Ty ir b par frier; 24 gorge id Pit Terran 
ſuam ge 5 Aly retort trons nave 

it to tbe Plaintt 1 . | Pian bet b e (who 

fuppotey this reſihnation to be vod, ) both Treſpals: And it 

mas moved, whe ignatton ofa Donatfve Chureh can 

= TIED h yow it 14 ve e And all Ye. 2 

3 


Donne, only dy the — a. 
oe ton anv.#renion of 15 ott02, and Spa ehe fole vin. 
tation and cozrectfor; and the Hwirary nothinß ro vo therewith : 

And as he comes in by him, la he may reftoze it tu him. Foꝛ unum- 
quodque eodem modo quo colligatum eſt diſſolvitur. And although 
the P2eſentie when he is in, hath the F rixhold, yet he may reveſt 
it by his reſignation without any other ceremony; and the 2 
g to do therein. 'Fo2 Admilſioit and Inſtitu 


nary hath nothin derem. | | 
ts not requiſite in Caſe of a Dunatyve: But Wau tuch a Donative . Lir. 344-4. 


the Patron peſents to the Ozdijij — tuſfers an admiſſion and 
ron, Sith mabe / c ways preſenta- 
dle: wherefoze the reſtynattor here is gd en ongh, and determines 
his mcumdency. 2 » Nt e mover; whether this refignati- 
on to one of the F only be good; and teld ved that it * 
Fo it enures I oth, as a Suite . e S 
they both conſent thrrets, oY grant it de as here they bi 
Thirdly, It was moved by DPoderidge, . Me reſignation 1 
de Eccleſia 3 und bete the action is brought the Lands which 
paſſed 
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 Yely.6 le 


Co. 9.51. b. 


Poſt. 164. 


$08, 


Cr. 22. 


« 
130. 392. 458 


paſſed not by ſuch reſignation, as if Leſſa of a Mannoꝛ will ſur⸗ 
render the Scite of the Banno2 o2 Capital-houſe, the reſidue of 
the Mannoꝛ paſfeth not. But all the Court held, that the reſigna- 
tion extends to all the poſſeſſions; Foz as the Donation to the 
Church extends to inveſt him with all the poſſeſſions; So the re⸗ 


ſignation thereof. extends to all the poſſefſſons of the Church. 


And although it was objected, that it is not here found, that the 
Donozs accepted of the reſignation, and ſo there is not any re- 
ſignation found 3 The Court held, that it being in a ſpecial Uer- 
dict, all neceſſary circumſtances ſhall be intended: But "becauſe 
the Uerdic concludes upon a pꝛeciſe point, that if the reſignation 
be good, then they ſind koꝛ the Plaintiff, cc. The Court ſhall not 


doubt of moze than the Jury doubted. Ulherefoze it was adjudged | 


co. f. 97.2. fo the Pjatntiff, 
Poſt. 437. 


Poſt. 443. 


(29 
1 Rol, 224. 


Poſt. 420. 
Co. 8. 60. 4, 
1 Cr. 564. 


1 Rol. 224. 
Co. 8. 60. a. 


- Deviis verſus Clerk; Hill. 43 Eliz. Rot. 526. 


Rror of a Judgment in the Kings Bench. The Erroꝛ aflign- i# 
ed; becauſe, in Debt upon an obligation, the Detendant 
pleaded Non eſt factum, and aſterwards relicta verificatione, con- 
keſſed the Action 3 And the Judgment was in Meſericordia, where 
it ſhould be Capiatur ; becauſe he once denied his Died; fo he 
ought to be Fined to theKing': and of that opinion was Gawdy. þ 
Vide 33 Hen. 6. 9 Ed.4.12 Eliz. Dyer. But Fenner and Williams 
& contra; Becaule a Fine is not payable but where he denies his 
Died, and it is found againſt bim upon his falſe Plea, and the 
Juroꝛs are troubled with the Trial thereof; There, foz troubling 
the Kings Court, and foz troubling the Country, and the falſity 
of his Plea, he ſhall be fined and impzilonen : But when it is not 
found againſt him, but he relinquiſheth his Plea, he ſhall be only 
amerced; and ſa accoꝛdingly it was ſald, That the Pꝛelldents be 
in this Court, and in the Court of Common Pleas : TWherefox 
cæteris Juſticiariis abſentibus, The Judgment was affirmed ac: 


coꝛdingliy. 
Dolphin verſus Clerk. 


Poſt. 162.442. Alion; which 


3Cr.55 
Hob 68. 


was amen 


amended, to be ſubſequent to the Jſſue joyned; And an 4 80 
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Teſte wag 23. Januar. which was Sunday (lo not dies Juridicus) yon. 456. 
Jt was helv that it alſo ſhould be amended, fo2 it was but the de: dier 158. 


fault of the Clerk, and miſawarding of the pꝛocels, which is aided 
by the Statutes of 32 Hen. 8. & 18 Eliz. (Uherefoze notwithſtand⸗ 
ing theſe Djections, Jt was adjudged foꝛ the Plaintiff. 


Sir George Moor verſus Foſter. 


Ction fo2 wozds. Chereas ſuch a Suit was depending in (4 p 
Yely. 62. 


A Chancery, betwirt the Defendant, and one King: And in 
at Suit a Commiſſion was awarded to the Plaintiff, and to 
thee others there named by the aſſent of the Parties, ad examinan- 
dum teſtes, & audiendum & terminandum, at they could, by the al- 


5 ſent ok the parties, and it they could not, to certiſie their doings, cc. 


That the Defendant ſaid of the Plaintiff theſe wozdst Sir George 
Moor is a corrupt man, and hath taken Bribes of Rich. King (innu- 
endo, That he hath taken Bzibes of Rich. King fo) executing that 
Commiſſion) & ulterius dixit, That Rich. King hath ſer Sir George 
Moor on horſeback with his Bribes to pervert Juſtice and Equity. 


The Defendant pleaded Not —.— after Mer dict, it was found 


foꝛ the Plaintiff and 100 1. Damages; And it was now moved in 
Arreſt of Judgment, that an Action lay not foꝛ there wozwds': Fox 
ft is not ſhewn that he executed this Commiſſion, oꝛ examined 
any (Witneſſes, o2 that he was (wom to execute any ſuch Com- 
miſſion : And therefoze he is not puniſhable if he miſ-erecute it, 


non is it ſhewn that it was returned: And of that opinion was 


Williams, that the Acton lies not, becauſe he is but a voluntary 
Commiſſioner choſen by aſſent of the Parties, and but in nature 
of an Arbitratoz, and is not any Judge, who hath taken any oath, 
noꝛ any any publick Officer. But Popham,  Gawdy, Fenner, and 
Yelverton, è contra; Fo; although he were not \ſwom to execute 
duely the. laid Commiſſion, yet having the Kings Commiſſion to 


execute, it is a matter wherewith he is tntruſted 2 And it he takes Ycl. 6. 
Bubes fo the executing thereof; it is a breach of the truſt repoled Rol. 36. 


in him, and is ſo great an offetice as he may be Endi#ed and 


Fined by the Common Law, as Popham ſaid, And he fog Held co. 9.71. 4 


it to be ſuch an offence fo2 which he is puniſhable in the Star⸗ 
Chamber, and veſerves to be put out ofebery Commiſſion 3 And 
there cannot be any greater ſlander to a perſon of reputation, than 
to affirm that he takes Budes to pervect- Juſtice and Equity, 
TWherefoze it was adjuvged fo2 the Plainc(f. | 


Rohins verſus Hildredon, Mich. 2 Jac. Rot. 


Ction foꝛ woꝛds, Thou art a Thieviſh Knave, and haſt ſtoln 

my Wood: After Uerdict fo2 the Plaintiff upon Not guilty 
pleaded, and twenty marks Damages, it was moved that the 
Action 


* 


(5) 


Co.. 126, b. 


nad 9 2 
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Poſt.:$14.535. Action lay not; Foz the woꝛds Thieviſh Knave will not bear an 

Action, fo? it is but an Adjective to Knave; and theſe wozds, Thou 

. , haſt ſtoln my Wood, are not Actionable; Fo? ſtealing of Mood 

Poſt. ua, map be intended growing ood, and then it is not any Felony, 

s and ſo no cauſe of Action. But it was afterward moved again 

fo2 the 'Plaintiff, that the Action. was well bꝛought; Foz the 

wozds, Thou haſt ſtollen my Wood, ſhall be intended and be 

taken in malam partem, that he ſtole Mood felled + Fo? it is not 

Wood as long as it is growing: Allo by the Statute, if one ſteals 

Mood which is growing, he is to be puniſhed by whipping : Foz 

which cauſe it is a great flanderz And therefoze, cc. And of that 

opinion were Fenner and Yelverton 3 but Popham, Gawdy and 

Williams e contra: that the Action lies not. Foz although it be 

ſaid, that he is a Thief; it being coupled with the wozꝛds ſubſe- 

quent, which expound it to be no Felony, thoſe woꝛds will not 

maintain an Action: But if he had laid, that he was a Thief ge- 

nerallpy without moze, it would have been actionable; And the 

Poſt. 114. woꝛzds, And thou haſt ſtolen my Wood; is all one, as if he han 
Hob.77- fad, For thou haſt ſtollen my Wood, which is not Felony, unlefs 

Ante 40. it be hewn to be Mood felled, no mo2e than ik he had ſaid, Thou 

FPeſt. 20%. haſt ſtollen my Apples; which ate intended growing, et. which 

cannot be Felony, and then not actionable: Therefoze foꝛ the opi- 

nion ok the thee ſaid Juſtices, It was adjudged fo2 the Defen- | 

vant, Poſtea. | : . 5 


Palmer verſus Wilders, Paſch. 44 Eliz. Rot. 144. 


(0) * — Maritagio non ſatisfacto: And doth not alledge any 
Telv, 39. Tender: And it was thereupon demurred upon the Declara⸗ 
Co. $127. 4-b. tion, and all the Court (Gawdy abſent) reſolved without hearing 
1 Cr. 33. ok any argument, That fo2 the value of the marriage, Tender 
Foft. 51. is not requiſite 3 fo2 it is due de mero jure without any Tender, 
cr. 33. andthe alledging ort Tender is but ſurpluſage, and gives colour 
to Travers it, whereas it is not traverſable. Vide the Earl of 
Pembroks Caſe. And Williams ſald, that he had known it to be fo 
ruled in the Common Bench, and in the Exchequer; Mheretoꝛe 
they gave rule to enter Judgment accowingly, unleſs, cc. And at 
another day Stephens moved to be heard to argue it foꝛ the De- 
kendant; And Gawdy ſatd, that he much doubted thereof, by rea- 
ſon of the diverſity 'of- opinions in. the Books: concerning that 
Queſtion. But becaule the other Jultices had reſolved it; The 
without further argument adjudged it fo2 the Plaintiff, | 


Willi Ez 
lam 
4 : Dn 
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William Birton verſas John Mandel. 
Ebt againſt the Defendant, as Executo2to J. S. The Defen- ( 7 


dant Pleads plene adminiſtravit, the Plaintiff replies, Et Yule, 6g 
prædict. Willihelmus dicit quod prædict. Willielmus habet bona,8&c. 


So miſtakes William fo2 John, And Iſſue joyned Et prædictus Jo- 
hannes ſimiliter. And the UAerdia found fo2 the Platntiff. And 


it was now alledged in Arreſt of Judgment, that by reafon of 
this milſpziſion, there is not any Jfſue joyned, and ſo a Replea- 
der ought to be: But all the Court held, that it was but the De- ante 14. 
fault of the Clerk, and amendable,and a good Uerdic * Cherefoze Ver. z. 387. 


t was awarded to be amended, and adjudged fo? the Plaintiff, Hob. 117. 
| 3 Cr. 435. 


+ 


| Worlich verſus Maſly, &c. 


Udita Querela. Upon Demurrer, the Caſe was, that one (8 
Edw. Barns was bound in a Statute to Worlich in 200 l. Yelv. 39. 

and being taken in Execution, brought an Audita Querela in 

Chancery, Surmiſing the ſaid Statute to be void, by the Statute 

of Uſury., Quod vid. ante fol.25. And thereupon found four Sure⸗ 

ties in Chancery, where every of them was bound in 200 l. That 

the lajd Edw. Barns ſhould appear in Chancery at Octab. Mich. 

following, Et ſtaret juri in ea parte proſecutur. cum effectu, to be 

levied of their Lands and Chattels if the ſaid Ed w. Barns appeat⸗ 

ed not at Octab. Mich. in form. prædicta Ec proſequeretur cum 

effectu. And upon this Surmite they were at Iſſue, and being 

ſent unts the Kitigs "Bench to be tried, it was afterwards there 


' adjudged, that the Surmiſe was inſufficient to diſcharge him; 


It was awarded, uod nihil capiat per bveve. And becauſe he 


did not render hinfelf'ts the Pulon of the Kings Bench, no2 pay 


the Condemnatiou : A Soire facias was bought upon this Reco-  Rol. 199. 
nuſance, declaring upon all this matter; and the breach aflign- 


ed was, becauſe He payed not this Condemnation, 102 rendꝛed 


himſeff to Peilon, Et Bie non ſtetit Jari, Sc. And it was here: 

upon demutted : ans Godfrey for the Defendant moved, That 

the breach wes wet well aſſigned; Fo2 the Reconuſance being 

with a Condieion in it felf, he who will take avvantage, ought 

to ſhew in his Action good. Cauſe of Beach : But here the 

Reconuſance is not, but fo2 appearance, Et ad proſequend. cum 

effectu. And there is not anp word, that he thall render himſelf, 

02 pay the Condemnation. So as the Beach is aſſigned of 

matter dchors, and not warranted by the Recomtſance ;-Ulyere- 

fore it is not good: But it mas thereto anfwered, an {> all the vel, 50. 

Court reſolved, Chat the Reconuſance;bedag ad comparendum 1 Kol. 336. 

Sad ftandum Juti, Sc. It is intended accowing to the inten- cr. 5. 80. 

tion and conrle-of' the Court there, — in. Execution is 
K 2 deli⸗ 


* 
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Ante 45. 


Co. 2. 15. b. 


delivered out of Pꝛiſon upon ſuch Sureties, it is not only to ap. 
pear: But ił he be condemned to ſatisfie the Condemnation, oz 
to render himſelf to Paiſon, there to remain in Execution fo2 the 
Debt: And of the Courſe of Chancery in ſuch Caſe, it being one 
of the four pꝛincipal Courts of Recow in Weſtminſter , other 
Courts ought to take notice; and ſuch expoſition the woꝛds, Ad 
Standum Jur1 in hac parte, ought to have : Fo2 otherwiſe the 
party who hath Execution ſhould be at miſchief, if the Reconu- 
ſance ſhould be only ad comparendum & proſequendum cum 
effectu, which is oniy to proſecute without being Non-ſaited oz 
uſing delay, which may be; and yet he being condemned, the 
other ſhall not have any remedy fo2-his Debt; which is expzefly. 
againſt the intent of the Statute of 11 H. 6. cap. 10. which was 
made to remedy the miſchief, that thoſe in Erecution ſhould not 
be delivered out upon Surmiles without good Sureties found to 
the party, at whoſe Suit he was in Execution to ſatisſie the Con- 
demnation, if they ſhould not diſcharge him, ec. The p2actice alſa 

ſince this Statute hath ever bien to find Sureties in this manner 
ad Standum Juri, which is intended to ſatisſie the Condemnation; 
Therefoze the Bzeach is well aſſigned: And it was thereupon 
awarded, That Judgment ſhould be entred fo2 the Plaintiff, un- 


leſs other matter were ſhewn, ac. 


Poſt. 70 330 
Yelv. 63. f 
Moor 914. 
Poſt. 70. 


(10) 
1 Rol. 113. 


Sir Richard Champernon verſus Hill, Hull. 2 Jac. Rot. | 


"A Ebt upon the Statute of 2 Ed. 6. fo2 not ſetting fo2th 

Tythes, and ſhews that two parts of the Tythes of the 
place, cc. appertained to the Reco2y, and the third part to the 
Uicaridge z And that he hav a Leaſe fo2 years of the Recozy, and 
another Leaſe of the Aicaridge; and fo2 not ſetting fo2th of the 
Tythes, he demanded accoꝛding to the Statute, the treble value; 
The Defendant pleaded Non debet, and found againſt him: And 
it was now alledged in Arreſt of Judgment; that in as much as 


his Cauſe of Action js grounded upon ſeveral Leaſes, he ought to 


have bzought ſeveral Actions as his Title is ſeveral : But the 
Court held that the Action was well bꝛought, in regard he had both 
Titles in him, and he is to have the entire Tythes ; and this 
Action is bꝛought upon the Tort, becauſe he did not ſet out the 
Tythes : TUherefoze it was adjudged fo? the Plaintiff, | 


Taylor verſus Chambers, Trin. 2 Jac. Rot. 


Ction Sur Trover,of a lik Quilt, a Teſture of a Bed, five ilk | 
\ Curtains, aPeticoat and a Cloak. The Defendant Quoad 


all beſides the two laſt, pleaded Not guilty ; Quoad them he plead- 


ed, That the City of London is an ancient City, and that with- 


in the-ſame is a Parket every day fo2 all goods to 8 — 9 
| | ever? 


TO b , 
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every part of the City, in every open Shop, every day beſides. 


Sundays and Holydays, betwixt Sun-riling and Sun-ſetting, fo 
as one of the Contractozs be a Freeman; And that he being a 
Freeman of the Company of Mercers, ſuch a day not being Sun- 
day 02 Polyday,bought thoſe things in his open Shop, wherein he 
had a long time uſed to buy ſuch NMlares, of one Henry Cooper, 


fo? ſuch a ſum, and ſo juſtifies the Converſion; And upon this 


Plea the Plaintif- demurred: And upon the firſf motion at the 
Bar, all the Court conceived that the Plea was not good; Foz 
the Cuſfom is to general, that every Freeman might buy all 


manner of wares in every Shop, cc. Fo2 then a Scrivener might co. 5. 23. b. 


buy Plate in his Shop, and the like, ac. which is not reaſonable. 
And here he being of the myſtery of Mercers, to buy Peticoats 
and Cloaks, ec. It is not agreeable to his Trade. And Popham 
ſaid, that it had been reſolved, that ſuch Cuſtom being found by 
a ſpecial Uerdict, was unreaſonable; TUherefoze it was adjudged 


Egles verſus Vale, Paſch. 1 Jac. Rot. 131. 
| hem of a Judgment given in Coventry in an Aſſumpſit: The 


together foꝛ divers ſums of money. received by the Defendant, 


And the Defendant was found: to be in Artearages 10 l. That 


the Defendant in conſideratione inde aſſumed to pay that 101. 


the 19. of March following ; and allegeth in facto, that he had 


not payed, cc. TUhereupon he bought that anion. Tſhereas 


there is not any conſideration no2.Cauſe to ground ſuch an acti⸗ 


on: Fo? the being found in Arrearages is not any Caule to 
make a ſpecial pꝛomiſe; No? is there any thing done on the 
Plaintiffs part whereupon this pꝛomiſe ſhould be grounded, viz. 
The fozbearing of the Suit, oꝛ any ſuch thing. Sed non allocan- 


tur; Foz the Debt it ſelf without other ſpecial Cauſe is luſfici- cr. 116. 
ent to ground the action. A ſecond Erroꝛ afſigned, was, Berauſe Y*- 70. 


he Declares ad damnum 10 1. and upon Non Aſſumpſit pleaded, 
the Jury -afſeſs Damages to 10 l. and Coffs to 1:3 5. 4 d. So 
as the Damages and Coſts afſeflevWy the Jury ercid the 
Damages whereof the - Plaintiff Coats; and Judgment is 


given accomingiy: which is Erroz, Sed non allocatur 3 bg 
although the Coffs exceed the Damages, whereof the Plaintiff v, 50. 


1 Rol. 598. 


that the Entry is always of Damages and Cofts by the nume 


| d although the Jury had co. 10. 116. 
found moze Damages than the Plaintiff Counts, and Judg: Poſt yur bs 


Counts, yet it is not Erroz: And although it were objecev, 
of Damna, yet they be diſtinc> ; 
ment had been given, that it had been Erroneous; yet in finding 


more Coſts than the Damages amounted unto- (fo2 it may be rom 257: 


that 


firſt Erroꝛ aſſigned was; Fo2 that the Plaintiff declares, Y*!v- 70. 


Whereas the Plaintiff and Defendant 4. Mar. 43 Eliz. accounted *** 23+ 


(11) 


\ 


——— —— — —— — — 
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x Cr. 575. 
Poſt. 561. 
Yelv. 71. 


that the Coſts of Suit theough: long dependante exceeded the 
Debt) It is not Erro. | Vide 13 H. 7. 16. 2 H. 6. 7. 42Ed.3.7. 
A third Erroz afſignep was, becauſe the pzomiſe was 4. Martij, 
43 Ehz. Fo; the payment upon 19 Martij following, and the Action 
was ought 16 Marth, 43 Eliz. So it was bzought thiee days be: 
foze there was any. cauſe of action: And this was held to be a ma⸗ 
nifeff Erro?, and £02 this cauſe the Judgment was reverſed, Mich. 
3 Jac. Rot. 492. Reward verſus Davie, accord of Judgment in the 
Common Bench, where the Judgment was affirmed, and Trin. 
35 H. 8. Rot. 30. betwirxt Wright and Whitfield accord. | 


* 


Dagg and Kent verſus penkevon, Trin. 44 Elia. Rot. 348. 


(12) 


Dyer 29. b. 
Co. 10. 92. 2. . 
Poſt. 317. 
Ant. 680 
Poſt. 328.67 3. 
Ante 43. 


In the Exchequer- Chamber. 


Ebt. Upon the Stat. 2 Ed. 6. foꝛ not ſetting fozth of Tythes, 
and demand the treble value of the Tythes, viz. 630. The 
Defendant pleaded Non debet, and the Jury found Quod debet 
78 l. & Quoad reſiduum non debet, and aſſeſs 1 d. foꝛ Damages, 
and 40s. fo? Coſts; And the Plaintiff after divers motions in 


parte he releaſed the Damages and Coſts, and took his Judgment 
koꝛ the Debt only: And Error was brought upon this Judgment 
in the Excheguer⸗Chamber. The firſt Errod afſigned was: Foz 
that the Plaintißk foꝛ bis Title chews, that the Queen by her Letters 
Patents let the Nectoꝛy of M. ts Ed. Prideux fot life, and he let to 
che Plaintiff fo2 pears, c. And he doth not lay by Letters Pa⸗ 
tents hic in curia prolata; And this exception was taken befoꝛe in 
the Kings Bench. Sed non allocatur: Fozinalmuch as the Plain⸗ 
tiff hath but parcel of the Eſtate, viz. A Leaſe derived out of a 
Leale fo? life 3 and becauſe the Letters Patents do not appertain 
unto him 3. and fo2 that this naton is to puniſh a Lort, £02 not ſet- 
ting out of Tythes, any ts not an action ta demand the Tpthes ; 
and the Title, Gewn in the Declaration is but a conveyance to | 
the action : Therefowe: Se Orclaration is good without ſhew⸗ 


ing the Letters Patents. Secondlp, it was alledged, That 


this Statute doth not give. the treble value to the Farmo2 of 


a Parſonage, And that the Suit oz the Fozfeiture ought. to 


be bekoze the Spiritual Judge, and not at the Common Law. 
* Sed non allocatun Thirdly,; fo2 that the action is bꝛought by 
tivo Farmo2s, who demand the Foxeicure 2 (62 that he carried 
away the Com without ſetting koꝛth of the Tythes, not agre- 
ing with them, being Favmogs fo2 the Tom: and he doth — 

4 ays 
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ſap, that he did not agree with them, noꝛ either or them: d it he 

agreed with any ol them it lufficeth; Sed non allocatur : Fozwhen 

he ſaith, that he did not agree with them, it chan be intended that « ce. +. 4. 
he did not agree with them, no2 either of them: And if he agreed Ante 24. 
with the one of them, the other ought to ſhew it: Wherefore the 
Judgment was affirmed. _ ier e 


Fiſh verſus Bellamy, Mich. 2 Jac; Rot. 1906. IT 
Eplevin. The Defendant mave:Conuſance as Bailiff Sit (3 


_ William Howard, foꝛ Damage-feſant, as in his freehold;ac. ©* © 34 ve, 


The Plaintiff ſhews, That the Biſhop of Bathe and Wells was 
ſeiſed in Fee of the Mannoꝛ of Blackford, unde, &c. And in 18 H.8. 
let it to Eliz. and Rob. Cozins fo2 60 years, with a Proviſo; That 
if they both died during the 60 years, that he might re-enter : the 
Leaſe is confirmed, cc. The Biſhop afterward dies, and one Tho. 
Clerk his ſucceſſo2,22 H. &. (Eliz. Cozins being dead) let that Ban: 
noꝛ to one Rob. Clerk, Habendum cum poſt mortem, five per mor- 
tem, ſurſum redditionem, ſeu forisfacturam prædicti Rob. Cozins 
vacari acciderit , f02 60 pears, and this Leaſe is confirmed ; Af- 
terward the Reverſion of this Mannoꝛ is granted to Sir Will. 
Howard: Rob. Cozins dies during the 60 years : And whether 
this ſecond Leaſe ſhall take any effect, oꝛ be in contingency, oz in 
eſſe, was the Queſtion. And it was argued by Foſter and Tanfield 
foꝛ the Defendant, That this ſecond Leaſe is not good; Fon, firſt, 
it was agreed bp the Council on both ſives, and by all the Judges, 


That this firſt Term is not determined by the death of Eliz. Co- co. 6. 36. a. 


zins and Rob. Cozins within the 60 pears : but continues until 

the Lefſo2 oꝛ his Succeſſoꝛ determines it by Entry. Fo2 the p2o- / 

viſo is a meer condition, and not a limitation. Then when the 

ſecond Leale is limited to commence cum poſt mortem, ſive per 

mortem, ſurſum redditionem, forisfacturam, vacari contigerit, none co. 6. 33. 4. 

of them happen in this caſe: Foz it is not determined by death, no: 

is there any fozfeiture, 02 any ſurrender : And therefoze the ſecond 

Leaſe ſhall never have any beginning: Foz this Leaſe conti⸗ 

nues, until it be determined by efflurton of time: And the 

ſecond Leaſe is not appointed to begin after the determination 

of the firſt Leaſe : but after this ſpecial determination men⸗ 

tioned, which if it never Happens, the ſecond Leaſe never ſhall 

begin: Therefoze, #c. And of that opinion were Anderſon any 

Kingſmil; That by reaſon of this incertainty the Leaſe is void, 

fo2 it doth not appear when it ſhould begin. But Walmſley, 

Warberton and Daniel è contra. Fo2 in Deeds ſuch conftructt- - 

on ought to be made, that they may well ſfand, accowding to the 

intent of the parties, and not to be deſtroyed: And it is a ſini⸗ 

ſter conſtruction which ſhall deſtroy that, which by any kind of 

conſtruction can be made good. And here it may be —_ con- 
: rued 


a A. 888 — 
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ſtruen after the intent of the parties, That it ſhall begin when 
| the firſt Term is determined by efflucion ol time poſt mortem of 
co. 6. 36. . the Leflees, which may be at any time after the death of the par⸗ 
ties, and needs not be immediately poſt mortem, 'Fo2 there be nat 

any ſuch wos: Therekae there is a difference where a Remain- 

der is limited poſt mortem, that ought to be immediately, without 

any interim. But otherwiſe it is when a Leaſe is appointed to 
commence cum vacari contigerit poſt mortem, & e. Fo? then it ſhall 

Co. Lic. 45. b. begin; quocunque modo o quandocunque vacar. contigerit poſt 
, mortem, And fo by ſuch conſtruction no eſtate ſhall be deſtroped, 

but the intent of the parties is pzeſerved: Cherefoze they ad- 

ſudged it fo2 the Plaintiff, that the Leaſe was g. 


4 
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Style verſus Hearing: 8 
oo venant. Upon à Demiſe þy Indenture, and counts, (1 


the Lands unto him foz 29 pears; And that one W. P. 

75 entred and evicted him by righful Title: The Defen- 
dant pleads a Plea with an Jnducement to a travers, abſque hoc; 
That he was poſſed by vertue of a Leale, ec. And it was thereupon 
demurred: And reſolved by all the Juſtices, that upon the wozds 
| Demiſe and Grant, without other words which comprehend any co, 4. 80. b. 
Warrant in them, this Action well lies. And that a Leaſe by ?*\: 524 
Eltoppel is a good Leaſe to ground this Action upon Eviction. 1 Rol. 320. 
And that the Bar with. a Travers that he was not poſſeſſed by ver⸗ 
tue oł a Leaſe, is no Plea againſt this Leaſe by Indenture, which « Rol. 874. 


is an Eſtoppel, without chewing a particular cauſe : TWherefoze 
without further argument, it was ndiudged fo2 the Plaintiff, 


Ayre zerſus Aden | 
Ction Sur Trover, upon a ſpecial Aerdick; The Caſe was (2) 


that a Sheriff upon a Fieri facias ſeiled goods in his hands ol, 23.4. 


oor 757 


tothe value of the Debt, and payedpart of the Debt;And the gods ve. 44. 


not being ſold, no2 the wit returned, the Sheriff was diſcharged z cr. 209. 


of his Dfficez and afterwards ſold the reſivue of the goods with: ***#'5: 
out any wait gf Venditioni exponas. Ind whether this ſale were 


givd 02 not, was the Queſtion: Atv. reſolved that it was good; l 3, 
F02 the wait of Fieri fac. gave Authozl unto him to ſell, without Yelv. 44. 


any other wit: And the (ale by him after, is good, although he 22 757: 
7 viſcharged or his Ditice : Mherekoze it was adjudged fo2 the 
efenvant.... na 


© Brow zerſus. Wootton, Hill. 2 Jac. Rot. 1099. 


A Ction fur Trover, of certain Plate: The Defendant pleads; (3 
Chat at another time the Plaintiſf had bzought his Action u, 
fo: this ſame. Plate, againſt J. S. ſuppoſing the Conversion to | cc. 95: 
have been by him. And in that Action had Judgment to re- 
cover 20 1. ko: Damages, and had J. S. in Execution fo thoſe 
Damages; and avers, Chat it is fo2 the _ goods, and * the 
| | ame 


That the Defendant by Jndenture demiled, and granted zkol. 525. 


ﬀ 


Termino —— Anno tertio 


ſame Trover and Converlio 10n: And it was thereupon — . 


And — ar — - Cler $95 — oo — — | 
any Plea ** cauſe t m es being 
lu execution, ug Cf or — 1 epbe payed: 


I» _ without (rotation it _ — any | Plea in Bar of — 
>h Sin y es upon 
lgatton, Jud * au Werte 1 We dete nb no 
foꝛ the i without ſatisfaction, And — ok the body 
is not anyſatisfadion, as 33 H. 6. 47. 4 H. 7. 29 H. 8. Tile Exe- 
cut. 132. 14 H. 4. But all the Court held the Plea to be good: 
F02 the cauſe of Action bemng agalnſt divers, fo2 which Damages 
incertain are recoverable : And he havin 7 againſt. 
ons o: Damages certain, That which was meertatn hefoze 
reduced in rem judleatam, und to certalſity, which t 
action againſfthe- others: And therefoze Fepham fuld, if one h 
Judgment te recover in e one; and damates cet 4 
8 not hade anew 8 this 
By tho 8 . Ari ratiſe of actt⸗ 
— # the other 8 0 ing I 
re again 5 8 aththe 
one in aan top th this eault;'ts not an 10 tecfeb mepoſe ; 
And the difference berwirt 7 and 0 of Debt pon 
an obligation agaſnſt two, {9 e them fs 
chargeable, ann Hable to the ce Ber 1 81 5 
againſt the one is no Bar 4 175 ö 
And Fenner fafd, that in eaſe ot Er. * after Th — 
given, the pꝛoperty of the goods is changed, ſo as he may not ſeiſe 
them again: TUherefozxe- by all the Court, Nullo contradicente, 
noꝛ any of the Defendants Counſel Ki there, it was adjudged 
fo2 the Defendant. 5 5 


away th 


Horton a e Horton, Trin 2 Jac. Rot. 210. 


Eplevin. Upon Qemurrer the Cafe was Wadham made 
a Leafe foz pears of the L and tn ſjueſtion, upon condition 
8 e ſhould not allen to anp befives dis Chilazen 3 The Leſſee 
deviſe part of the Term to Humpbry his Son after the death of 
his Feme, and made one Marfhal, and another his Executozs, 
and died; The Leſſoꝛ entred as fo2 a beach ok the condftfon: 
And whether his entry were lawful was the Queſtion : And it 
was argued by Gybbs fo2 the Phtaintiff, that it is a Foxfeiture : 
esa by this Devils ta his Son after the death of his Feme, the 
Intereſt thereby ts fn the mean time given ta the Feme; which 
is a beach of the Conditian. But it was argued by Werre 
fo2 the Deklendant, That it was not any beach. Firff, the | 
Devile ta the San after. the death of his eme is not any De⸗ 
viſe to. the Feme in the mean time: Fo the Law ſhall „ 
t 
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it to be a Deviſe to the Fee when the Lam intends, that he in. 
tended it to his Fee, àud to none other in the mean time. But 
here cannot be any ſuch conſtruction. Foꝛ it may be well conceived, 
that he intended it ts his Executoꝛa in the mean time. Secandly, 
the Lam ſhall not cauſtrue it ta he a Deviſe by implitation, in 
dettructton ot an Eſtate, to make a each of a condition: Foz 
na 7ort is to he ſuppoſed by a confiructon in Lam. Thirdly, that 
the Tdeviſe is vid, unics it he ſheinn, that the Executoꝛs canſent- 
ed thereto, and that he entre by the Erecutg2s affent. Foz 
otherwiſe it cannot be a beeach of the canditien. CUherefoze, ac. 
Popham, Gawdy aud Yelverton held, that it was not a byeach of the 
condition; Fo2 it is not a Depiſe to the Fee by tmplication 2 1 Kol. 844- 
Fo? if it ſhould be by implication, it would make a foxfeiture of the 

Eſtate, And this Devile of the Land to the Son, after the death 

of the. Feue, is but a Demonctratian when his eſtate hall com- 

mente, and in the interim the Executoꝛs may well have it: But 
Telverton fnid, if the Depiſe had geen te the Ereciitors after 

the death of the Sexe, That peradventure might by implication 

(any the Term to the eme; Fot it appears, that his intent was, 

bis Executors ſhauld nat babe i wil after the Fee, death; and +* 

none other eguld have it in the interim: Uherefeꝛe it ſhall be con⸗ 

ſtrued as q Deviſe unto ber in the mean time. But Popham de, 

nied it Foꝛ in the mean time the Executas ſhauld not haue ii 

as Legatozies, but ta perfoꝛm the CAlill. and it is a Demanctra⸗ 

tion when the Executas ſhall it to their paper uſe: But 

they all agreed the Caſe ot 13 7. That a Deuiſe to bis Weir Of Hob. 32. 
bis Land after the Death of big Here 15a good Depile by implica- Her 843. | 
tion to the Fewe-Fox it appears he intended his heix ſhould not have Moor 855. 
it until the death of bis Fewe e Ap none other can have it beſides 

the Fee. And therefore it is à gan Deviſe ta the Fee byimpli- 
cation. But if ſuch a Deviſe had ban to a ſtranger afterthe death cr. . 
of his Feme - it might peranventurs have ban otheriviſe : Foz the Moor ). 
Deir in the interim might haue had it; But they held, that if the 

Deviſe be allomed ta be ta the Fewe by implication, although the | 
Erecutan never aſlented thereto, yet it a f brach of the Conditt- . 428. 
on; f02 he thereby mane an alienation; And the Non-conſenting 

of a ſtranger ſhali not take away the adpantage which the Leiſaz | 
had by this act. Da it was reſolved in the L Buroughs Caſe in 
this paint, Williams ſain, hat be was of 8 contrary opinion in 
yy oem Eaſe 2 but de delivered nat any reaſon : Wherefore - 
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Higham verſus Flower. 
(5) I 'NEbt: Upon an obligation dated apud Aloam : The Decla- 


Co. Lir. 261.b. 


(6) 
Co. 6. 37. a. 
13 El. cap 10. 


ration ſuppoſed it to be made at Aloam in Suff. The Defen. 
vant pleaded, that Aloam is in Ireland ; and that it is the ſame 
Uill which is in the Bond; and that there is not any ſuch Mill 
no2 place in England of that name; And demanded Judgment, cc. 
And it was thereupon demurred, and without argument adjudged 
fo2 the Plaintiff : Fo2 although it bears date in any place beyond 
the Seas, yet the Plaintiff fo2 Trial may alledge it to be made in 
England, and god enough. Vide 48 Ed. 3. 3. 


Baugh verſus Haynes, Paſch. 43 Eliz. Rot. 80. 


Reſpaſs. Upon a ſpecia Uerdict, the Caſe was ſucht Dean 

and Chapter ſeiſed of a Mannoꝛ whereof the Land in 

eſtion was Copyhold, demiſable fo2 thꝛa Lives, rendzing 85. 
Rent at four Feaſts, and Þariotable upon the death of every Te- 
nant dying in poſſeſſion, The Dean and Chapter lets this land 
by Indenture fo? thꝛte lives, rendzing 8 s. Rent at two Feaſts, and 
reſerves not any Þariot: And whether this Leaſe were good 
againſt the ſucceeding Dean oz not, was the Queſtion. Firſt, be- 
cauſe this Leaſe was not made fo? thꝛee lives directly, but made to 


J. S. fo2 the lives of his three Sons, named, cc. Secondly, becauſe 


Moor 7 59. 
Co. 6. 37. b. 
Co.Lir. 44» b, 


the Þariot is not reſerved, co all the Services be not reſerved. 
Thirdly, fo2 that the Rent was uſſtallypayev at four days, and 

now it is reſerved payable at two days. Fourthly, becauſe this 
land was not uſually demilable by Indenture, but only by Copy: 
And lo it is not land uſually demiſable. But notwithſtanding any 
of theſe objections, it was reſolved, that this Leaſe was god: Fo? 
as to the fourth objection, which ſeemeth to be the moſt matertal ; 
Jt was held, that this Land is © accounted [uſually demiſable 
when it is always demiſed: as if uſually it had ban let at 
will at the Common Law rendung Rent, ſuch land is ſaid 
to be uſually demiſed, and ſuch Rent may be the ancient Rent; 
and lo it was ruled in 7 Eliz. in the Caſe ol Sir James Marvin, 
where Tenant in Tail lets a Copphold by Indenture rendzing 


the lame Rent as befoze, that it was à good 'Leaſe- within the 
Statute of 32 H. 8. And Williams ſald, that he had known it 


Moor 759. 


Co. 6. 32.4. 


Co. Lit.44 b. 


to have bien thꝛice ſo adjudged in his time, in the Cale ot Tenant 
in Tail: And it was cited at the Bar, that this laſt Term in 
the Common Bench, betwirt Banks and Broman , Jt was ſo 
reſolved by all the Juſtices in the Caſe ot ſuch a Leaſe by a 
Dean and Chapter. Secondly, it was reſolved, That the non- 
reſervation of the Haxiot ſhould not impeach the Leaſe ; Fo2 the 
Seatiite is, that the ancient Rent and mote ſhall be —_— : 
| c 
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* which is intended ok the ancient Rents, and do not extend to ca- 
ſual and accidental ſervices, as Þariots, and ſuch like. To the 
third, that the reſervation of the Rent was at two days, where it 


was uſually paid before at four days: It was held to be well co. 6. 38. 
enough: fo? it is all fo2 the Sutceſſoꝛs benefit,andthere is not any co. Lit. a4. b. 


impairing of the Rent 1 And as to the firſt objection, they all held, 


that it is not of any fozce : Foz a Leaſe to one fo? thee lives, and co. 6. 37. b. 
to thee fo2 their thꝛee lives, is all one within the intent of the Sta- Co. Lir-44-b+ 


tute: Cherefote upon the firſt argument, they all reſolved, That 
it was a good Leaſe,-and-adjudged it toꝛ the Plaintiff. | 


- Braſhford verſes Buckingham and his Wife. 


Rror in the Exchequer:Chamber of a Judgment in the Kings 8 ( 


L. Bench; The Erroꝛ alſigned was, Becauſe the Action was 
drought by Baron and Feme upon a pꝛomiſe made to the Feme af: 
ter the Coverture, in conſideration that ſhe chould cure ſuch a 
wound, to pay unto her 10 1: and alledges in facto, that the cured 
it: And fo2 non⸗perkoꝛmance of this pzomiſe, they bought their 
Action upon the Caſe : where it was alledged, That the Baron 
ſole ſhould have had the Action, it being a perſonal duty which ac 
crued during the Coverture. Sed non allocatur; Being grounded 

upon a fomiſe made to the Fee, and upon a matter riſing upon 
her skill, and upon a'perfozmancoto be made by the perſon ot the 
Feme : So the is the cauſe of the Action, and fo the Action brought 


in both their names is well enough; and ſuch an Action ſhall Tur- 1 cr. po. 
vive to the Fee. Wherefore the Judgment was allirmed. oft 20h. 


Earl of Bedford verſus Forſter, Paſch. 1: Jac. Rot. 426. 


1:3 is 


Ef Rror to reverſe: a Fine levied; Trin. 37 Eliz. by Sit-John (8) | 
Forſter. The firſt Error aſſigned was, becaule the mit . 794+ 


Wag, Inter Nicholaum Forſter 2.— & Johannem Forſter 
deforcientem; And to was the Bedimũs poteſtatem: And in the 
caption of the Fine annexed to the wit ol Dedimus poteſtatem 
(which was certified,) it was in this manner ; Præcipe Johanni 
Forſter militi quod teneat Nicholao Forſter,&c. So it varies from 
the firſt- wit and Dedimus poteſtarem, 8&c. --Aſecond Erro? aſ: 
ſigned was, becauſe the wit of Covenant was, Præcipe, &c. 
Quod teneat, &c. de octo Meſſuagitz,-duabus Taftis; decenvgargi- 
nis, &c. So was the wut or Dedimus poteſtatem: And the Fine 
certified was in this manner, Præcipe, &c. quod teneat, &, de 


octo Meſſuagiis, duobus Meſſuagiia, decem gardinis, &c. So it va- 
ries from the ſrſt Nirit oꝛ Commiſſion, and there is not any 
warrant fo? the Commiſſion. CThirdly, that upon the doſe of 
the Dedimus poteſtatem it was, Exerutio iltius Brevis patet in quo- 
dam panello huie Brevi adnexo;ʒ whereas it ought-to habe — in 
: 1 | | quadam 


— —— 


Termin Trinitatis, Anno tertio 


Poſt. 354. 
1 Rol. 794. 


1 Rol. 794. 


(9) 
Ycly. 69. 


quada ſceduls; bujg Brevj annexa 2 $9 it is nat any Panel, but 


a Seepule, But all the Coiut held, that none of theſe, Errq2s 
figgep areany-eovle ts rc herſe the Fine : Im 88 tote fieft, they 


held that the names ars all ons, Forſter and Foſter, and are of 


the ſame ſound, Et quaſi one and the ſame name; And as to the 
la# Erroꝛ they hein, That it is but matter of ſoum, and not ma- 
terial. Foz alt bash it be not properly ſaid to be a Panel, pet a 
Panel and Scedule are. al one in ſybſtance, and no cauſe to re- 
verſe jt 3 And as ta the ſecond Cxros, (Though it be the moſt co- 
lourable, pet) it is nat any cauſe te reverſe the fine: Foz although 
duobus Meſſuagiis fs, pro duobus Toftis, which ſtems to be prima 
facie moge than the other, yet they held it not to be material. Foz 
2 — hat — — the bg — and 7 = 
imus poteſtatem : And the Entry of the Prxcipe upon the Teſte 
gf the Cancom is @ reherlal of the ſubſtance gf the LArit of Cove- 
nant, and is moze than needs £9 be 5 and being variant from the 
Ast ot n is ide, immaterial and meerlp valid: Where: 
2x the Fine is gan enough, Hottwithttanning theſe Exceptions, 


Humphry Lea verſus Lacon. 
T "Beſpa, After Uerdic, it mas moped in Arreſt of Jung: 


1. ment; Chat the Ven. fs; was awerden in this manner. 
Jaegbus,&c, Vicernwiti falutew; &c- Do amitting of what County 


be pas Sheriff; And it wag returned by the @beriff of the County 


(ic) 


of Salop, where ths Action mas byought 3 Aud nam moved, that it 
was an ill Trial 2 And here is an ill TUritz and it is not the want 
of a wait, which ts not helped by the Statutes: Et non conſtat cu- 
riz hy what Sherift of the County it is returned, noꝛ by whom it is 
returnable : And the Sheriff of the County of Salop, hath no au⸗ 
thonty thereby to make the return, ng maze than any other She- 
e other CTaunty. Hp ityſtanping,- becquſe this wat 

warrautey.by.theRoll, is well, it being judicial, map be 
zmendedz; Wiberefoze 7 was awarden zo he gmended, and the 
laint ff had Zudgm enn nne n. | 


Mary Yark-verſus Twine in the Caurt of Wards. 
4 5 r 30 FIC »- ard 03" 
Ore, This Herm it was refolyed in the Court of Wards,betwixc 
|": Mary Tork and Twire,upon a Cale madeand delivered to the 
Judges,affiſtants to that Court, vc. Pophats, Anderſon and Fleming : 


That where the Queen had granted under her great Seal to one Allen 


an Annuity df 40 Il per aun ln n i years, to be payed by her Re- 


_ _ ceiver 6f her Court of Watdi'y Allen being candemned . 4000 L. 
| 1. at the Suit of one Gilbert Turi, and that Verdict aſfirmed 


in an Attaint brought ac well fox the very matter as for che exceſſive 
95 4 


Damages; 


— 


— he 1 5 err * 3 
- — 6 the tent? dh. andthe A 2 


* 
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Den 3 and A * begin given accordingly upon a Fier. fac. 
This Apnui d to Heage Tork for 3001. whether this 
Extent anq is t | they reſolved, 


That it v Well er , and w te 3 For be- 
ing ay Annuity © ain, for ears certain, and payable by the Re- 


gaveR\lt © enfaliey dau 
well grantable over and vendible, and not Wale to g W 
chargeth W —— Ff. © 


24 ff El 
7 ith 4) i 
* # 
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Þ v.44 4 
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(1) X Emorandum. The firſt day of this Term, Sir Fraxcis 
Gaway, ſecond Judge of the Kings Bench, was made and 
ſworn Chief Juſtice of the Common Bench: (Sir Eda. 
Anderſon dying the laſt Vacation) And all the Fellow- 

ſhip of the Inner- Temple attended him to the Hall the Saturday fol- 
lowing; although it was doubted whether they ought to attend 
him, becauſe he was before a Judge. 


Vaughan verſus Holdes. 


Reſpaſs. Upon Evidence the Caſe was: Jnfant Tenant in 
Tail of land in Gavelkind (where the cuſtom was, that an 
Inkant above the age of 15 years, might make a feoffment of his 
Land, an | a feoffment of the. Land intailed. 
The Queſtion was, whether this Feoftment were a diſcontinu- 
ance, and ſhould bind the Jnfant : And all the Court held clearly, 
and ſo delivered the Law to the Jury; That this feoffment was 
not any diſcontinuance to bind him, no2 was good by the cuſtom ; 
Fo2 the cuſtom ſhall never enable him to do a Tort; Andtherefoze 
ſhall be intended to extend only to Land whereof he is ſeiſed in 
Fi. And they kurther held, That if a man makes a Deed of 
feoffment_ of Land, and delivers the Deed, and ſaith no moze; 
OhuteiNakd and enjoy the Land, 02 Take the Land according to the 
Deed ; o ſuch woꝛds which amount to a Livery when he delivers 
the Deed ; Nothing pafſeth : Fo2 the Law requireth moze Cere⸗ 
monp than the delivery of the Dad upon the Land. | 


| Style verſus Heath. 


Ction upon the Caſe foz woꝛds: Whereas the Plaintiff 

was Church-Clarden of Marlow, and by reaſon of his ot⸗ 
fice-cook his oath to meſent things. within bis charge: That he 
ſuch a day and year, Vinculo Sacramenti ſui prædict. pzeſented 
certain Articles againſt the Defendant befoze the Offictal : And 
the Defendant knowing thereof , ſpake of the Plaintiff theſe 
wowds ; Thou haſt perjuredly preſented me at the Viſitation be- 
fore J. S. Official. The Defendant pleaded Not guilty, and be- 
ing found againſt him, Jt was moved fn Arreſt of Judgment 
by Finch; that fo2 theſe wows an Acton lies not: Firſt, — . 
| cauſe 
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caufe the wozds, Thou didſt perjuredly preſent me, &. Ig no 


pꝛecile charge that he was perjured 3 But being avjectively'ſpo- rot. 455: 


ken, they import nor anp ach ander: As ff one ſaith, Thou haſt 
Thieviſhly taken ſuch things; It to not any charge, that he ts 
a Thief, no2 is ſo flanderous; So if one ſaith, Thou haſt dealt 
Traiterouſly, that doth. not charge him to be a Traytoz. Se⸗ 
condly, it is not ſhewn what thing he pꝛelented, ſo as it may 
appear tg the Court, to be within his charge, and pꝛeſentable by 
him ; Dtherwiſe, if he: preſents thing wherowlth he hath nothing 
to do, Je is a vain preſentation, and no perjury in him, ec. And 


fo2 both cauſes, Williams and Yelverton held; that the ation {ap 1. 72 


not 5 Foꝛ the reaſons betoꝛe alledged, F enner laid nothing thereto: 
UUherefore, and becatiſe the Poſtea was never returned, Judgment 
was appointed to be -ſtayed Quouſque it ſhould be moved again. 
Afterward in Hill. Term it was moved again, Popham being pꝛe⸗ 


ſent; And reſolved that the Action lay not, and adjudged fo2 the roſ. 1203 


Defendant. 
. verſus Boucher. 


Aux Impriſonment. The Defendant- Juſtifies : Fo? that the 
City of London is an ancient City; And that Sir Robert. 

Lee, being Major & Juſticiarius pacis within the ſaid City, com- 
manded him being aSerſeant of the Mace, pro. diverſis cauſis ei- 
dem Majori bene cogaitis to impꝛiſon the Plaintiff; Per quod, &. 
and ſo Juſtiſies; And it was thereupon demurred. The firſt 
exception was, becauſe it was not ſhewn. that the Bajo was 


Juſtice of Peace by Pꝛeſcription, oꝛ by Charter. Secondly, be- 


cauſe he juſtifies: the Arreſt by the Pajozs command, which be- 
ing out of his pzeſence, ought not to be without warrant 3 As 
14 Hen. 7. fs. Thirdly, becauſe he juſtifies the Arreſt by the 
Majoꝛs command, pro certis cauſis known ta the Bajo 3 which 


(4) 


is not god; Foꝛ he ought to ſhem the cauſe of the impaiſonment ; 1 Cr. 507: 
So as the Court may adjudge, whether it were lawful oz no: 35% 533 


Fox otherwiſe, there is no cauſe of Juſtification. But Montague 
— Recoper anſwered, That although ſuch juffification ought to be 
fo2 the Bajo2 himſelf in luch Cale, becauſe he ought to ſhew 
good cauſe of Juſtification to the Court, he being mivy; yet the 
Serjeant oꝛ Officer is not pivy, and therefoze his authozity is 
not to be examined upon his impaifoning--any by the Bajors 
Command. But all the Court held, That fo2 this point pꝛin⸗ 
cipally the Plea is not good ; Foꝛ although the Pajo oꝛ Magi⸗ 
firate may ſend fo2 any to examine him, and is not bound to ſhew 
the cauſe in his Warrant, no2 the Officer is to know the cauſe ; 
(Fo2-peradventure it may be foz Treaſon oz Felony, which if it 
ould be diſcovered, the party might thereby eſcape 3 and the 
Examination ſhoutd not be made, and. Juffice be thereby vt⸗ 
frauded) Yet when he is come befoze the 9 and committed 
| 3 N to 


* Poſt, 21 9. 


Termino Michaelis, Anno tertio 


to piſon, then the cauſe is diſcovered : And when one is implead- 
ed in an Action, he ought to ſhew the cauſe, otherwiſe the Plea is 
not good: But fo2 the other erceptions, they did not much regard 


| them. And Judgment was given fo2 the Plaintiff, 


(5) 


Poſt. 160. 


(6) 


The King verſus Sir Richard Wendman in the 
bs Exchequer. 


| b&w held by all the Barons, and ſo they delivered the 
to the Jury 3 That where Anthony Rowen had a Sta- 
tute made unto him by Sir Rich. Wendmam of 1eo0 l. and after- 
wards was a fugitive beyond the Seas in 27 Eliz. and after, betaꝛe 
Dffice, returned, and releaſed this Statute, and Office is after 
found: That this releaſe ſhall not bar the King; Foz he was in⸗ 
tituled by the flight, and the Office is but an inkonning of him, 
and the Statute was in him befoze the Dffice, Secondly, it was 
reſolved, that the Queen granting the ſaid Statute inter alia tg 
Conway, and liberty unto him to ſue it, in the name of the Queen 
and her Succeſſoꝛs, it is a good TUlarrant,and all Pꝛocels ſhall be 
made in the Kings name, as if there had not been any grant 
thereof : Tahereupon the Jury gave their Uervic accowingly. 


Davie Baker werſws Gough, 


Rover. The Plaintiff as Farmer to the Loꝛd Abergaveny, 
biings the Action fo2 certain Con in the County of Oxon, 

fo2 the trial of a Title of Land in the County of Monmouth; 
The Parties being at Jfſue, and the Jury ready at the Bar 
to try it, The Defendant pleaded, that this Jnqueſt ought not to 
be taken; Foz that after the laſt continuance, and befoze Iſſue 


- fopned, the koꝛeſaid Davie Baker was excommunicated; Et profert 


N 


the letters of the Biſhop of Landaffe, Oꝛdinary of the place where 
the Excommunication was, teſfifping it, And the Letters of 
Excommunication were entred upon the Plea, and bare date 
4. Ocob, 3 Jacobi, reciting that he was excommunicated fo2 Re. 
cuſancy3 whereupon the Plaintiff vemurred : Becauſe he doth 
not ſhew in the Plea, no? in the Letters, when he was excommu⸗ 
nicated ; and peradventure, it might befoze the laſt be continu- 
ance, and then it is not any Plea: And of that opinion was Wil- 
liams; F02 every Plea p, 02 fn abatement, ought to be cer- 
tain to ebery intent: But a Plea in Bar certain to a common in- 
tent is good; And fo? this point, he relied upon 20 Hen, 6. 25. & 
36 Hen. 6, where it is ſaid, that the time of Excommengement 
ought to be ſhewn, fo2 the reaſon aboveſaiy, Alſo it is not 
averred by the Plea, oꝛ otherwiſe, that Davie Baker, the Plain 
tiff, and this Baker who is named in this Excommengement, be 
one and the lame perſon, and he doth not ſay prædict. And ( 2 
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ham abſent) the other Juſtices would adviſe thereof; And the 

Jury was adjourned until the next day; when letters of ablolu⸗ 

tion were ſhewn fo2 the Plaintiff. But the Court held, that they 

were not ſifficient, betuuſe they wert alter the Demurrer, and | 8 
dare Teſte after the Jury returned; Nu leg that they were under 

the Teſte of theArchdiHoþ; whereas t dught to habe bien under 

the Teſte of che fame Bichep who exgummunirates him. But fo? 

the matter, all the Jaftices vgrovs; that the rea was not good, co. Lic joy 

ko? the realon beko2et Becaliſe the day ot epcontetigementonght * 233 

to be Hewn certain to the Court, whereby the Tourt might ad⸗ 

judge thereupon, and the time is Tradtrſable.” And koꝛ the ſecond 
Exception, Pophan nd Wiltiaras herd it to be ill; But the other 
Juſtices vonbres thereot: But upon the firſt point, it was reſolded, 
that the Plea _— ** chereupon, the Jury was taken, who 
found fo2 the Plainti 


J urdlain . Serre 


E 25 2 e meg FE 
r — er t or the ent and; 
euren beck ht 


le by Evidence was viſcover: 
ed to dn Hd ci 2 Curlioch. h. and Rich. B ey, and dhe Waltham, 


Daughter to Rich. — Joyntenants koꝛ years; Walchamletshe 
2 5 Chriſtoph. — Rich. joyn in 

laintfff; And he — . a jsynt Leafeby b 
hs Derlat mou was the Quemton! {Ard 
net Baron Rh it was tried by Nik pritts in 
era on) oder · ruled bie the ec AI 
maintained b 5 But notwithſtanding, to ſatisfre the 
Defendants ui ſed the Cale to de Nan up by the 
Countei on both fives, and that it thould be moved ts the Court 
of Kings Bench, where dhe Cale depended; And ff they doredced 
thereof, then the Rerod ſhould not be certffied;/ And the Jutv 
gave their Uerdic nasa to 1 ow fo2 8 And 

now this ines maven enner held, that 
this Leaſe well warr ts the Bestes 12 the matter, 
they bath tet the entire; 1 genera! Count, it is good. 
But Yelverron and Williams & contra, Betaule the Cdurt ſu ofeh 
that both let the entire, as Yomitent foro it ts intended by the 
general Count, which appears 0 be bes they ro Irt_tivo 
parts jopntfy; and the one of them thing Fe art, ns To Poſt, 166. 
nant in common, let that only, and te the Dectara 
Have thewn t te wrath, und te Apel matter; And 28 * | 
difficult, they ule in kuch Caſe to mate u Leaſe, and the Lefſie to 
make a ſecond Leaſe, and the ſetond Leffie to veclate generally; 
and fo all "mee thafl come in Oe + ' Therefore Adjour- 


natur. 


2 
— 


nt. 


ne | 9 2 Gybſon 


Poſt. 197, 


3 Cr. 322. 


*. And it 


Termino Michaelis, Anno tertio 


Gybſon verſus Searls. 


jedtione firmz. By the Plaintiff, Kelſey of Richard Peacock Ii 
againſt the 


meddle, than he who hath a cuſtody, ag appears,- 10 H. 7. 21. 
o aliquis per chaztam al 


years after, it was ad⸗ 
wh 4 & 45 Eliz. in 


the Common Bench in Quare Impedit, againft Thompſon, where 
by the 


Joerg hare | 83 


| ntereft in the Bannoz, to make a Leaſe at wit, 2 Ed.4 
12 1. caiherefoze, Et 0 Vide "Pa ak T 76. = 


Kenn BER Deile. f 5 | 4 | 


Neoriation upon the Statute of '; Eliz. leit 65 uſed the. (9) 
4 Tradeof a Spurrier tn London, tiot having twn Apprentice 1 
in that Trade, by the ſpace ot leden pears: After Qervice Ex- 
teption was taken; Be by the Statute of 31 Eliz. Che in⸗ 
copmation ought to have bien brought before the Juttices of Beate, 
where the Offence was committed, and cannot be'bzonght bere, 2 S 307; 1 
no? in other of the Kings Courts: And ol that opinfon were 535 
Fenner, Yelverton and Williams: But they would adviſe, becauſe 
it was a common Cale, and concerned _ Jnfozmations. 


- Sir ohn Atburnhan verſus' the Lord St. John. 


Udita Ouerela. To avoid an ertent upon a Statute made (10) 

e bythePlaintiffs Father : Che Extent being fn the time of 40. 5. 
 ſuppoting the e be £0 led, and ſo nut extendable. 

Che Detenvant takes Its thas.t peſtended 9. 

Fee, and Q the Tait: And Iſtue being joyned theretpo 

; All was Fee-ſi dend 500 Acreg, ec. 


f ps ta de piſchargev fe 500 
. e 

tiff, was, et all thoſe Lands were entailed ; it 

fn — 1 412 tt is all one, A bern found 94. — 1 Rol. 70g. 


927 it was e Hob. 119. 
ie 


klandef oerſus Wood. : 


Rror of a Idgment in the Saiten Lende a Debt Up- (17) 
on an obligation, where the Defenpant pleaded, That he 01. 26. 
deltbered it to the Plaintiff as an Eſcrow. to be his Dad updh 
a Condition to be perkozmeb, which Was not pertbnten, and 11 
not his Deed. $4, ginttf* res 3 "That | was 1 „ 


A | yt dom 


Plaintit, any * dgment Stuben upon the Gerdick, and Ertl 
there- 


—_— — Anno tertio 
thereof DES ie Boca: Fox 
t to _ ny 


it — 5 and ſo the 
onkeſſion, and not upon 


. 5 leaded tt 

betng ad 17741 _ 
gte n AO OBOE: Non: Aan 
e a e ken tether ies, bethe 


18055 bean Wall 


Reſpaſs. FM 2 — 4 20 loads of Wheat, ac. in Ey- 
thorp : The Saen wh ws to all the Trelpaſs, beſides 


two 3 ＋ 


tiff as bs Couſin and Heir: 
traverſeth the. — 7 5 A d 
P 
15 Non culp. ron 
bereupon alledged in teit of Judgment ; 5 rep oy 
tion was nat good, becauſe be doth. not! ae 
although it were hut an inducement to. Travers, pet it 
to be always good in fiibſtance, as 12 Ed. 4. is: Sed non alder 
tur. Foz it being an Action of — 4 is well maintainable 
Foſt. 161. by reaſon of the p oh LA ng any Title in it. 
And although the Title Aue wilt es in it, being but an 
1 cr. 1. lnducement to the Taber: ts not. anal: It ig not material: 
' Poſt. 123. 692- Foz — ts not way. alledgev, that 
this Ven. fac, de vicineto Farochite N ib. only, ts miſaward- 
ame. ev; Ko it ought to be as well de Eythorp as bf Wapenb. 
Hob. 3). Foz Whete there be two Mites tiing from bo arts, the „ the 
3 Cr. 114 ' Trial ought to be per vicinetum of duth piaces; and deing other⸗ 
wiſe, it 18 a mtb trial, and not aided by any Stünte: But Ni 
chols Serjeant moved, That it was good enougb: Fo2 . 
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the Plaintiff in the Declaration ſuppoſeth Eythorp to be, and 
doth not ſhew it to be within the Pariſh of Wapenb. yet the De- 
fenvant by his Plea confefſeth it to be within the ſame ol 
and entitles himſelf thereto as parcel of the Recozy, wherefoze 
it ſo appeareth to the Court; And then the Ven. fac. is well 
awarded from the vicinet. of the Pariſh. The Jſlue alſo, by the n 
Not guilty pleaded, is found foꝛ the Detendant: Mhere tone if it 
were not otherwiſe good, it is good enough by the Uerdic ; fo2 

it is not prejudiced thereby: Popham quoad the firſt reaſon ; al- 

though the Defendant in the one part of his Plea confeſſeth that | 
Eythorp is within the Pariſh of Wapenb. pet that ſhall not help 

this Trial; fo2 the firſt Plea of Not guilty is Diſtina by it ſelf; 

and the Jſſue is joyned upon it; So there is quaſi an end thereof. 

The ſecond part of the Plea is alſo diſtina from the firſt, and hath 

not any relation thereto, and nothing which is therein ſhall aid 

the Plaintiff,quoad the Trial of the firſt; But they be as ſeveral 

Pleas to ſeveral Actions : But peradventure ſuch a confefſion in 

one entire Plea would have helped him: But as it is, it is not 

good; And ok that opinion were Fenner and Williams. And although i 

the Defendant is found Not guilty, as to this Jſſie, vet that both 0 · 37 

not help; Fo? being a miſtrial, it is as a void Trial of that Jſſue: 

And quoad that point, all the Court agreed, But fo? the firſt point 

Yelverton poubted: yet notwithſtanding,by the aſſent of the whole 

Court, It was adjudged afterward to be a miſtrial, and a Ven. 

fac. de novo wag awarded, to try the ſame Iſſues. - Yelv. 57; 


; Myn verſus Cole. 


Et. 1 Foz entring into his houſe, and taking of his gods. (13) 
The Defendant pleads, quoad the goods, Not guilty ; 

Quoad the entry into the houſe; that the Plaintiffs Daughter li⸗ 

cenced him, ec. And that he entred by that licence; The Plaintiff 

ſaith, Quod non intravit per licentiam ſuam. And Jſſue joyned 

thereupon 2: And fo2 the firſt Jſſue found fo2 the Defendant 3 And 

fo2 the ſecond Jfſue found fo2 the Platntiff : That he did not enter 

by licence, and Damages aſſeſſed to 80.1. Mhereupon tt was 

moved in Arreſt of Judgment, that he ought to have traverſed the 

licence, and not the entry by the licence: Fo? that is pregnant in poſt. 11 1.221. 

it ſelf, and an ill ue; And he ought to have traverſed the en- 315. 36%; 

try by it ſelf, oꝛ the licence by it ſelf, and not both together; And 

.ofthat opinion were Williams and Lelverton. Vide 10 Ed.4. 14 H. 

4. 32. Popham agreed, that the Jſſue was ill, if it had been at the 

Common Law; But being tried, it is made good by the Statute 

of 32 Hi. 8. which aids misjoyning of Iſſues; Foꝛ an Iſſue upon a 

Negative pregnant is an Jiflue ; per quod Adjournatur, 


Draper 
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Praper verſus Raſtal, Paſch. 44 Fliz, Rot. 


(14) Ebt, fo; 39 l. 12 s. in the Debet and detinet; Foꝛ that he 
_ = | 5» ſold tha Noathern Clothes fo2 66 1. monetæ Flandriæ ad- 
Poſt, 618, tun currant in Middleburgh, Quz quidem 66 I. monetæ Flandriæ 
tempore emptionis, & c. amounted to 39 l. 12s. monet# Angliæ, 
ſolvend. upon requeſt; And that he had not payed the 39 l. 12's. 
unde Actio, &c. The Defenvant pleaded Non debet, and: found 
fo? the Plaintiff Quod debet, and Damages aſſeſſed to 12 d. and 
Cofts to 53 s. 4 d. And it was moved in Arreſt of Judgment, 
that the Declaration was not god: Fo2 he ought to have made 
his demand accoꝛding to his Contract, vir. 66 l. monetæ Flandriz 
attingent᷑ to fo much of Engliſh money: Fo; otherwiſe if he de⸗ 
mand lo much Engliſh money, it doth not appear to the Court, 
but that it may be moze than ſo much of Flanders money will 
amount unto ; And if he ſhould have Judgment accoding to his 
demand, the Defendant might be p2ejſudiced : Foz he cannot 
traverſe the value alledged. Alſo the Jury upon the Trial ought 
to have inquired of the value of the money; ſo as the Court 
might know how to give certain Judgment. And although in 
 Daiginal TUrits purſued out of Chancery, The courſe is to de⸗ 
mand lo much of Engliſh money, that is, Becauſe they have ano- 
ther kom in the Chancery: pet in ſuch Caſes the Declaration 
ought to be ſpecial to demand lo much of Flemiſh money, amount⸗ 
ing to ſo much of Engliſb money; And the Judgment ſhall be ac- 
coding to the Declaration, to recover the money as he detlares 
vel valorem inde, which ſhall be tried by a Jury what it is. Vide 
9 Ed. 4. 49. 34 H. 6. 12. & 11H. 7. 5. where debt was bought 
fo2 five Quarters frumenti ad valorem five Marks; The Jug 
ment was to recover frumentum, 02 the value, 21 Ed. 4. 38. Rook 
of Entry, fol. 157. N 37 & 38 Eliz. Rot. 524. in B. R. betwirt 
Bagſhaw and Playn, where Debt was bought foꝛ 48 l. 9 monetæ 
Flandriæ, attingent᷑ to 40 1. 2 s. Engliſh money, againſt an Ere: 
cutoꝛ: Me pleaded plene adminiſtravit, and found againſt him: 
The Judgment was, that the Plaintiff ſhould recover:debitum 
prxdictum: And Erro2 being bought in the Exrchequer-Cham- 
ber, Judgment was there Reverſed 3 becauſe the Jury did not 
3Cc. 336. fnquire of the value of the Flemiſh money, no2 that a Urit. 
bz was awarded to inquire of the value: and the Court might not 
nom the value; And they would not believe the ſurmile ot the 
| party: But notwithſtanding theſe 'Reafous, The Court gave 
Felv.8o. Judgment fo2 the Plaintiff. Fo held no difference be- 
twirt an Action bꝛought by D2tginal TUrit , and by a Bill; 
But in both, The Plaintiff ſhall demand the Sum ac- 
keoor 773. LCogding to the Engliſh money. And if he demands it other- 
4 i wile, 


f 


i. Regis 
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Ut then it 4g in truth, Ehe Defejbaiif- 
abatement; and fo help the | 
that he owed ſo much as he demanded, there ought not to b any * 
further inquiry of the value : : m it was I fo? the 


Plaintiff. 


| . 
Sir Francis Krovk 0 Beckipgſha., 593 


n of * . en e n = enth, eim Adlon 5 5* 
F. Trover. The Erro a was; Foz that the Aition being : nel 199. 
| bavtght in the time of Q. Eliz. patties then at Jſſue, and 
a Ven. fac. returned; Afterward gs time an Hab. cor- 

pora was atoatded with i. les, which t d, Quod habeat cor - Poſt. 161. 
 pora Jurator. ſummonit. in Curia nupes b de And becauſe the 
e ee e Eng eg 
ac. was the ock Nt PLUM! 105 it was 3 
thereldze fo? this cauſe to be e Sin | gment re: i 
verſed, although this Erro2 was in Judicial d it is not 

— 4. the on of TI — H. 8. no? 18 Elie Foz _ one 
Pooceſs ought. to warrant the other 85 not done here; 
Fo it hy warrant Mis "Lukes: Themes was W 


Sir Michel Dormet 265. Chambers.” N 2A 


E of a Judgment in the 4 Bench 11 Debt: The (16) 
Erroꝛ aſſigned, fo that the Plaintiff ſued as Adminiſtrators 
And in the fir Declaration it is not<exprefſed- by whom the ante 10. 
Adminiſtration was committed; but a blank was let there⸗ 
in fo2 the name of the Owinarp; wherein the Dekendant Im⸗ 
parled: And after the Impatlance the Plaintilf declared de 
novo, ag the courſe is in the Common Bench; And in that, the 
ſaid fault was \amended,. and the Declaration made perfect ; 
And the Defendant pleaded to Iſſue, and-found agafriſt him, and L 
Judgment accoꝛdingly: And it was Held by Fenner and Yelver- - . 
ton to be -Erto2. Fo2 the firſt Declaration is che matertal De⸗ Poſt. 1053 
claration, and Judgment is gfbenithereupon ; and the ſecond 
ts but of omi: And the firſt being ill, is not alded by the ſe⸗ | 
cond; But |'the firf/ were good, and the ſecond ill, it ould yon. 195 
be amended * becauſe it is but the Dekault ot YE Cletk in not 
making it -accowing to the foxmet; Williams held, That the 
ſecond Declaration being good, che pleading is upon it, and 
the Jud good. And the fieſk is, ug if theis had not been 
any Declaration at at. So it was avfudged in this Court, 
Where the firſt Declaration was in Debt upon au Qbligati: 
on, 5. Feb. and the lecond was üpen an ion Diited 8 a 
15. Feb. and the Pleading and Judgment was thereupon, 
| and Etrro2 thereof - bzought > That —_ was good _ the 
udg⸗ 


Tenmino Micharls, Anno tertio 


89) 
+ Rol. 87. 


AL of vieuals without 


firmed: Se Dept on 


Peace, tc. The Defendant ſpake of him theſe monde, 
Kemp is a Basket 5 Juſtice, I will give him 

= pour the alt ie el Gifts, . Me 

tdict fo? the e 

ment; That fo2 thele wos an Action n les not: But Fenner aud 
Williams being only thete, held, that toꝛ none of the wows belideg 
the woꝛds partial Faſtice, 5 on les: Foz one may take pꝛe· 
But. the woꝛds partial Talks 
touch him in his 2 and is eee in him; and 
fo2 them the Action lies | FI | 


Apa upon the Cale; whereas he being a Juſtice of 
Pa 


Brook verſus Sir Hen. Montague Recorder of Londen, 
Trin. 3 Jac. Rot. 


Ction fo o; Fo? that the Defenvant at ſuch a place in 
Surrey ſpake theſe wozds of the Plaintiff, That he was ar- 
and convicted of Felony, &c. The Defendant pleavs, that 


85 TAlaintiff at another time brought falle Jmpziſonment againd 
J. S. one of the Serjeants of London, who juſtified by Warrant 


from Sir Nic. Moſely Majoꝛ of London, td arrefting him to find 
ſureties fo2 the good behaviour 3 And they were thereupon at 
Iſſue, and found againſt the Plaintiff, who brought an Attaint ; 
And the Delendant being conliliarius & peritus in lege, was re⸗ 
tained to be of Counſel with the Pety Juryz And in Evidence at 
the Trial in London, ſpake thoſe wozds in the Declaration, and ſo 
Juſtifies ; And Yelverton and Coke Attozmney-General being of 
Counſel fo2 the Defendant 3 The Court reſolved, That the Jutti⸗ 
fication was good : Foz a Counſelloz in Lab retained, hath a i 
viledge to intoꝛce any thing, which is infozmed him by his Client, 
and to gine it in evidence, it being pertinent to the matter in 
Queſtion, and not to examine whether it be true oz falſe; but it 
is at the peril of him who infouns it; Foz a Counſellour is at 
his peril to give in Evidence that which his Client infozms him, 
being pertinent to the matter in Queſtion ; otherwile up- 
on the Cale lies againſt him by his Client, as. Popbam ſap ; 
not the N- 
to diſcern in his 

9.4 not: And al 

; excuſable , being pertinent to the 

mat- 


* 
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matter: But ik hs give in Evidence any thing not material to 
the Tſue, which is ſcandalous ; Pe ought to aver it to be true, 
otherwiſe he is puniſhable: Fo2 it ſhall be intended as ſpoken 
maliciouũy and without cauſe 3 which is a good ground fo2 an 
Action. So if a Counſello2 objec matter againſt a witneſs which 
is flanderous : Jf there be cauſe to diſctedit his teſtimony, and 
it be pertinent to the matter in Queſtion, It is juſtifiable what he 
delivers by Jnfozmation, although it be falſe : fo here it is mate- Kol. #7 
rial Evidence to pꝛove him a perſon fit to be bound to his good 
behaviour, and in maintenance of the firſt Uerdic ; Therefore 
his juſtification good: And Coke cited a caſe 27 Eliz. where Par⸗ 
fon Prick in a Sermon recited a ſfozp out of Foxes Martyrologie, 
that one Greenwood, being a perjured perſon, and a great Perſe- 
cutoꝛ, had great plagues inflicxked upon him, and was killed by the 
hand of God ; whereas in truth he never was ſo plagued, and was 
himſelt pzeſent at that Sermon: And he thereupon bzought his 
Acton ung the caſe, fo2 calling him a perjured perſon; And the 
Defendanif pleaded Not guilty : And this matter being diſclo@ 
upon the Evidence; Wray Chief Juſtice delivered the Law to the 
Jury 3 that it being delivered but as a ſfozy, and not with any 
malice oꝛ intention to flander any, he was Mt guilty of the wozds 
maliciouſly, and fo was found Not guilty, 14 H. 6. 14. 20 H.6.34. 
And Popham affirmed it to be good Law, when he delivers mat- 
ter after his occaſion as matter of ſloꝛy, and not with any intent 
to ſlander any: CUherekoꝛe fo? thele reaſons, it was adjudged fox 
the Defendant, ' 7 Eo CL FIG Gf, 2 | 
. g e KY l 
Whitlock verſus Horton, Trin. 2 Jac. Rot. 1996. 
Jectione firme.Upon a ſpecial Aerdic the caſe was ſuch; Mary (19) 
Milton and Eliz. Whitlock, being Joyntenatits fo2 life, Mary Moor 776. 
Milton by Indenture betwixt her and the Defendant, Covenanteg, Rol. 8e. 
granted and agreed, with the Defendant 3 That he ſhall and may Ye 4 
have hold and enjoy, from and after the death of Eliz. Whitlock, the 5 
moity of all thoſe Lands called Uptoſis which ſhe holdeth in joynture 
with the ſaid Eli. for 6 years, if ſhe the ſaid Mary ſhall fo long livezand 
doth demiſe and grant the other motty of the fame lands from and · at 
ter the death of the ſaid Mary for 60 years, if ſhe the ſaid Eliz. ſhall ſo 
long live, Eliz. ſurvives Mary; and whether this were a good leaſe 
agalnſt M. foꝛ any part, was the QAueſfion: And atter argument at 
the Bar by Tho. Ryſden fo2 the Plaintiff, ho tidtmed under Mary; 
and by Doderidge Solicito Seneral;zand Wyat foꝛthe Deferidant; 
It was reſolved, that this teaſe' was not good foꝛ any part. It | 
was firff reſolved and agreed by all the Court, that ifthere be two Co lit. 186. 4b. 
Jopntenants fo? life, and the one makes a-Leaſe-fo2 years to be- **** 57 
gin after his death, it is good to bind his Companion, as it was | 
reſolved befoze this time in the cafe of Harby and Ba'ton ;-Fot as : 
if he makes a 'Leaſe immediately fo2 pears „it ſhall bind his Poſt. 4r7. 
22 com- 


* 


; | 
FR 4, 
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2 Rol. 89. 


x Cr. 207. 
Moor 861. 


Hob. 35. 


Poſt. 398. 
3 Cr. 486. 


companion, as 3 Eliz. Dyer 182. is; Sogt is where he makes a 
Leale to begin at a future day. Secondly, ft was reſolved, That 
the woꝛds Covenant, grant and agree, That he ſhould have the land 
fo2 ſo many years, axe apt woꝛds to make a Leaſe foꝛ years, and 
entire as a Leaſe. Thirdly, that by the firſt wozds, it was a goon 
Leaſe from Mary of her own part: But that never hapned, be: 
cauſe ſhe did not ſurvive Eliz. And it is to commence after her 
death, and to continue fo2 60 years if Mary lives ſo long, which 
never hapned by the Act of God: And this Leaſe is void as to 
Elizabeths part. Fo the had no power to let, oꝛ charge that, oz 
to contract foꝛ it; and when ſhe by the firſt part of the Indenture 
grants and agries, That the Defendant ſhall have the moity of 
the Land which ſhe holds in Joynture, that is, her part which ſhe 
hath power to let; and therekoꝛe ſhe cannot contract fo? the reſidue; 
And although ſhe ſurvives, it is not material, and the woꝛds are, ſhe 
let the other, that is, all which ſhe let not-befoze, and that is void; 
Foz ſhe had no power to medvle with it: TUherefoze it: was ad- 
jupged fo2 the Plaintiff, | ' "_ 


Lancaſter verſus Lowe. 


Rrorof a JudgmAit in the Common Bench in Quare m_ 

per Lowe zerſw Lancaſter, and the Biſhop of London. At the 

firſt day of the return of the Writ of Quare Impedit, An Eſſigne 
was caſt by the Biſhop: in this manner, J. Epiſcopus L. Eſſoigne 
verſ#s Lowe, and doth not ſhew in what Plea; and the other De- 
fendant appeared; and afterward the Biſhop at the day of the 
Adjourn of the Eſoigns appeared and pleaded : That he did not 
claim any thing but as Owinary3 and the other pleaded to Iſue, 
and tried againſt the Defendant z That the Church was full of 
the preſentment by the Quien of one Boſwel pendant le brief; where- 
upon a Mrit was awarded to the Biſhop, to admit the Clerk of 
the Plaintiff, and to amove Boſwel; and the Defendant, and Bi⸗ 
ſhop in Miſericordia. And hereupon a TUrit of Erro2 was bought - 
in name of the Biſhop, and Lancaſter Jncumbent ; and the Jncum- 
bent only aſſigned the Errozs. Firſt, that this Eſcigne is not 
well entred, Foz it is not entred in what Plea, ſo as the Plea 
is diſcontinued as againſt the Biſhop, which is not aided by the 
Statute of 32 H. 8. although it be a Trial; Foz the Trial is 
not againſt the Biſhop, but guy againſt the Incumbent; And 
the Plea being diſcontinued again& the one, it is a diſcantinuance 


againſt both, and not alded: And of that opinion were. Williams 


and Fenner, That it is ill and not amenvable : Fo2 there is a 
difference when the Eſoigne is (6 ill caſt at the firſt vay when the 
Writ is returnable, that is nat amendable: Fo? it is not the ve⸗ 
fault of the Clerk: Fo2 he han no Recom befoze him, whereby he 
might know in what manner ta enter the Eſoigne; And the par- 
ty ought to take been it be well entred: But the E/07g- we 

= 5 alter 
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after the appearante of the Parties, if it be miſentred in the 
names of the Parties, oꝛ in the Action, os, æc. That is amendable; 
'Fo2 it is but matter of foam, and the Clerk hath a Recozd be: 
foe him to direct him how it ſhould be, 2 Hen. 4. 4 Ed. 4. 3 Hen. 
7. 37 Hen. 6. 4. 33 Ed. 3. Dam. 38. But Yelverton held, That 
it is very well amendable, fo2 it appears in what Action, by the 
appearance of the other; aud ta that opinion Popham inclined: And 
if it were not amendable, yet it is aided by the Statute after trial 
againſt the other. A ſecond Erroꝛ aſſigned was, becauſe a Trit 
was awarded to remove Boſwel, who is not party to the Suit, but 
comes in, pendente lite, and that without anp Scir. fac. ſued 
againſt him. And Popham, Fenner and Williams held it to be 
Erroꝛ, f62 thereby Judgment is given againſt a Stranger, who 
is not party to the Suit ; And he is not to be removed, without 


\ 


anſwer ; and although the Incumbent being named in the Trft, co. Lir. 344. b. 


he and every other who comes in, pendente lite, is tobe removed; 
pet that cannot be by wozds in the Judgment: But if upon a 


Co. 6. 51. b. 
Hob. 320. 


Wit awarded to the Bishop, he returns that another Incum⸗ co. 6. 32. a. 


bent is in, by the pzeſentment of the Oefenvant, oꝛ of any other, 
pendente Brevi, A Scir. fac. fhail be awardediagainſt him, to an- 
ſwer why he ſhould not be removed; So he ſhall not be put out 
without anſwer : And in a Quare impedit, if the Dwdinary be aot 
named, he may pzeſent by Lapſe, if the ſir months incur pen- 


Dyer 260. a. 
Moor 259, 
$72. 


dente Brevi. But being named, he cannot take advantage of any co. Lir.344. b. 


Lapſe, but ought to ( that the Cure be ſerved, by allewance 
out of the pofits to be taken by Sequeſfration 3 And as he ts 
bound that he ſhall not take advantage of any Lapſe, ſo the 
Metropolitane and the King are bound; Foz no Lapſe being 
againſt the Oꝛdinary, there cannot be any Lapſe againſt them; 
and ſo Coke tited it to be adjudged in one Dukes Caſe. And Pop- 
ham ſaid, The courſe to ſtop Strangers from pꝛeſenting pendente 
Brevi, is, after a Quare impedit is depending to ſite a Ne admit- 
tas to the Biſhop 3 And if the Biſhop then admits the Clerk of 
any other, hanging that Suit , and the Plaintiff recovers, he 
ſhall have a Quare incumbravit, and thereby remove any who 
comes in, hanging the TUrit, by whatſoever title he comes in, 
and ſhall fozce him who hath right to recover by, Quare impedit. 


Co. 6. 32. a. 
Hob. 201. 


But if he Sues not ſuch a Writ of Ne admittas, if then the In- co. 6.51. b. 


cumbent of a Stranger Hould tome in, by good title, pendente 
Brevi; he ſhall Bart him in Scir, fac. and ſhall hold it. And here 
as this Caſe is, the Jury find, that Boſwel cam in, by the Qua ns 
preſentation pendente Brevi ; and it fands indifierent by what 
title che Quten preſented: foz if the preſented-by. Lapſe, ſhe hath 
notany title; and if ſhe meiented by any other title, it ought to be 
diſcuſſed before the Incumbent de removed > which is the reaſon 
that in a Quare impedit, the Jury ought to-enquire of four things. 


eget 


© PE 


1, Ok the value of the Church, 2. Whether the Church were co. 6. 45. « 


full, oꝛ not, 3. Bywhole pꝛeſentment. 4, By what time. #0 
| ik 
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Co. 6. 51. b. 


3 Cr. 55. 


3 Cr. 891. 
Yelv. 3, 


(21) 


if the Incumbent of the Delendants p2eſentation be in, by ſir 
months, being pꝛelented befoze the Writ bꝛought, he, ſhall not be 
removed, i he be not named in the Action: But if he be pꝛelented 
by the Defendant pendente Brevi, he ſhall be removed: but not if 
he be pteſented by a Stranger without a Scir.fac. Vide 7 Hen. 4.31. 
19 Hen. 6. 33. Long 5 Ed. 4. 150. Dyer 206. 277. Wherefore the 


Judgment was reverſed. But it was afterward moved, that this 


Erro2 was not well aſſigned; Fo? it was afſigned by one of the 
Plaintiffs only, in the Wit of Erroz, there being two Plaintiffs 
without ſummons and ſeverance ; Foꝛ the Incumbent ſole aſſigned 
the Erroꝛs, and ſued the Scir. fac. ad audiend. Errores. And after- 
ward he and the Biſhop aſſigned the ſame Erroꝛs; and the De⸗ 
fendant pleaded In nullo eſt Erratum unto them: And foꝛ this 
cauſe all the Court held, that this aſſignment of Errozs by one 
of the Plaintiffs only, was ill, and all the plea was diſcontinued, 
and not aided by the ſecond aſſignment after; and ſo it was ruled 
in the Caſe of the Loꝛd Cromwel and Andrews; where Andrews 
and ninetan others bzought a TUrit of Erroꝛ of a Judgment in 
an Aſſiſe againſt them, and Andrews only aſſigned the Errozs, the 
others not being ſummoned and ſevered, and fo2 this cauſe ruled 
to be ill; and execution was awarded. So in another Caſe prim. 
Jaa betwixt Jones and Dixon; where Joans and the Archbiſhop of 
York [tied a TU rit of Erroꝛ of a Judgment againſt them, and Joans 


only aſſigned the Erroꝛs, and therefoze held to be ill: So here fo2 


this cauſe the TUrit of Erro2 is to be diſcontinued, and the Judg- 
ment was not reverſed acco2ding to the founer Rule; But a new 
CUrit of Erroꝛ was afterwards bꝛought. | 


Loffe verſus Kelbridge, Hill. 2 Jac. Rot. 22 14. 


Cir. fac. againſt the Defendant as Bail foꝛ one Littler, in an 

Action bzought in Lynn: The Caſe was, that in Debt foꝛ 
701. by the Plaintiff againſt Littler, Pꝛoceſs of Capias iſfited 
againſt him, directed to the Serjeant of the Pace there, who 
returned Cepi corpus; and that the ſaid Littler, Secundum con- 
ſuetudinem Ville prædictæ invenit ei ſecuritatem, viz, one Hear: 
ing (who was dead) and the laid Kelbridge ad comparendum; 


- and ik he were condemned, to ſatisfie the Debt, oz to render 


himſelk to pꝛilon. And it was fo far pꝛoceeded in the laid Court, 
that Judgment was given koz the Defendant, and thereupon 
rit of Erroꝛ bzought, and the Judgment reverſed : And now 
becauſe Littler did not pay the Debt, no2 render himſelf to pꝛiſon, 


this Action was bzought, and it was thereupon Demurred, 


and moved; Firff, that this Ball found dekoze the Serjeant, 
although it were alledged to be Secundum conſuetudinem yillz, 


is not good; Foz the Bail being matter er Recozd, cannot be 
found befoze any but the Judge of the Court; But the Bail 


fo? 


— Joop 6 


foꝛ appearante only man be taken by the Serjeants And of that 
opinion was the whole Coutt, and that bm this cauſe the Bail 
was not chatgrabie. Decondly, it was alledgen that this Bali 
was diſcharged by the Judgment, deing gien i the Puncipal 
in the Jnferio2 Court : Fo2 the Bail ia if he be condemned in 
that Action in the ſaid Court, &c. Aud here he was never con⸗ 
demned in the ſald Court, but is difcharged, and therehy the Bail 
is altogether diſcharged t and although the Judgment be reverſe, 
and the Paincipal made ac. pet that in only td him, and 
doth not male the Ball (dg is Collateral thertes) to be charge- 
able: Sed non allocatur. Fu the Court hela, then the Judgment is 
reverſed, It is as if that Judgment hab never been given, and as yon. 206.636. 
if at the firſt the Puncipal Had been condemned in the Jnferiour uy 
Court; and the Ball as well chargtable thereby, as if the firff Moor 830. 
Judgment had been given fo2 the Plaintiff in the Inferioꝛ Court; 

But foz the fitſt cauſe, it was adjuvged ugaiuſt the Plaintiſ. 


* 


— 


— 


Sarge eerus Jun. 


| 1 4 Hein 321 
Aux Impriſonment. Suppoſing the Impriſonment apud Wheſ. (22) 
E ton: The Defenvant Jultifies redln den — upon 

a Capias out of the Common ch directen to the Sheriff ot 

Suff. made at Bury, Sec. The Iſſue was here, De ſaw tor? Demeaſs 3 
and thereupon a Ven. fac. mas awarded de vicineta de Wheſton 
only; and after Uerdict to; the Plaintiſl, it was alleogen in arrets 

of Judgment, that the Crial was ill Fog che Venue ought to hade ance 43.80. 
been from Bury and from Wheſton, and not tom one ot them Foil. 253. 
only; And of that opinion was che whole Court. Unherefoze Ven. 


* 


fac. de novo was uardeb. 71 


All was Gndicted defoze the Cozonoz of D. of Murder; Ex- (23) 

ception was taken, becauſe the ſtroke was laid to be Super 

iniſtram partem laters, &c. And he doth not ſhew in what part, 

and fo incertain. But the Court held it to be certain enough; co. 4.41. a. 
fo2 latus is a place known. Ft. 00. 3. 181. b. 


Qurles verſus Searle. 


Rror of a Judgment given in Havering Bower. Che Erroz at: (24) 

ſigned,fo2 that in a Replevin bought there, The Declaration (7 
ſuppoſeth the taking to be apud Chelridg;in a place called Collier; 
and he doth not ſap Infra Juriſdiionem curiæ. The Deſendant 
pleads that he took them in another place, Abſque hoc, that he 
took them in that piace; And they were thereupon at Iſſue, and 
found fo2 the Plaintiff , and Judgnent accodingly, and Er- 
| r0} 


-= 


\ 


96 Tetmino Michaelis, Anno tertio | 
 roz/thereof:bzought;; becauſe the Declaration was not that the 
place of the taking was Infra Juriſdictionem curiæ, A But it, 
was anſwered: by Foſter Serjeant; Chat foꝛaſmmich as Havering 
Bower was in the margent; it is to be intended to be there, un: 
leſs the contrary were thewn:3: And of that opinion was William, 
who laid, Chat he wan eſtopned by bzinging this Crit of Errog, 
foz he thereby affiems. the Jurildicion; Dtherwiſe the Judgment 
is vold, and he nerd notianyCUrit of Erroz. But Popham, Veh 
verton und Fenner è contra 3 F02 it being a pinate Juriſoicion, 
ought to be eſpecially ſhewn to be within it, other tile the Cort 
thall not intend it; But where a County is in the margent of a 
Poſt. 618. Declaration, and the Crelpals o thing is alledgen to be dong 
1% apud D. and he doth nat ſhem in what County DO. is, yet it 1s 
weil enough; becauſe it ſpall be intended to be in the ſame County 
which is in the margent; fo a general intendment ſhall there 
ſerve, as 34 Hen. 6. But antendment ſhall not be; where a paxti⸗ 
cular Util is in the margent to give Juriſdiction to an Inkerioz 
Court, to take away the Juriſdiction of Superioꝛ Courts, without 
ſhewing it: And although Mrit of Exroz be bꝛought, yet that 
doth not affirm the Juriſoicion of the ſald Court; noz is any af- 
firmance, but that it map be ſaid ts be a void Judgment, and yet 
the Writ ol Erro well dies of a vod Judgment. And Popham 
ſald, that be ban ſeen a g meſüdent, 6. Fd. 3. the Load Statfords 
Caſe, where Writ of Erro: was bzgught in this Court, of a 
Judgment given befoze-Commiſſioners in Plea of Land. Pne 
Erroꝛ aſſigned was, becauſe there mas not any Summons. award- 
ed, accowding to the Law of the Land. And another Erro, be- 
, - cauſe a Commiſſion was gwarded foz the trying. of a Title. to 
Land,-and.trfed.befoze them, where it ought nat to be tried by 
the Law of the Land but upon an oziginal Urit. And fon this 
cauſe, it was Reverſed ; And the ſpecial cauſe of the Reverſal en- 
tred upon the RKecow : So although: the Judgment there was 

meerly void, vet a TUrit of Erroꝛ was maintained upon it. 


* 


— 


Adams verſus Goole. 


E firmæ. Ok a Leaſe, 6. Septemb. 2 Jac.. And that he 
was poſſeſſed until the Defendant Poſtea, ſcilicet 4. Septemb. 
2 Jac. Ejeded him. The Defendant pleaded Not guilty; and 
after Uerdict, it was moved in arreſt of Judgment, that the 
Declaration was not good; Foꝛ the Cjecment is alledged to be 
made tina days before; the-Leaſe,which cannot be: Wherefozezec. 
But Fenner; Telverton and Williams (abſente Popham) held the 
Declaration to be good enough: Foz when the Declaration is, 
that he was poſſeſſed Virtute-dimiffiggis quouſque poſtea ſcilicer 
Poſt. 136.154-; 4. Septemb. 2 Jac. he was: Ejecten. Those words eil. 4. Septemb. 
35.46, 2. Jac. ate impoſſible and repugnant ; And the Poſtca ee 


— 
— 


Isos. Regis in Banco R 5 97 


— 


: well enough, as the Caſe is, 26 H. 6,15: whete the Continuando Hob. 172. 
of a Treſpaſs is alledged to be until the dap of the walt purchafed . | ” 
viz. ſuch a day, which was falle recited; Jt was re, that 
the viz. was vold and idle, becauſe the day of the weit purchaſer = 
was certain enough, which appeared of Record ; and the orher Yell 
being contrary thereto, was vold: But they woily avviſe, Ex Ad- 
journatur, Note, there ſeemeth te be a great difference berwixt 
the Caſes; For there the ſ{i/;cet is ſuperfluous, arm belng repu 
is meerly void ; But here the Poſtes without the ſeilitet is void: For 
then there is not any day of Ejectment ſhewn, which ought to be 
expreſſed to be before the Action brought: Wherefore, &. And 
afterward, as I heard, It was adju deed -accordingly for the Plaintiff: 

And in Trin. 15 Jac. Nor. 199. — Teſneo — Johnſon, where Poſt. 428. 
Trover of s was ſuppo 20 to be 3. , and the Converſion 

was ſuppoted Poſtea ſcil. 1 . . the ſame year, lich Was before the 

loſs, yet adjudged good: And in this Caſe, this ptecedent of the 
Baue firme was cited, and affirmed for good La W. | 


Juſtice Williams wrſus Vaughan. 


Cir. fac. againſt the Defendant as Ball fox one Gouchz Ehe (26) 
Scir. fac. recited, that Judgment was given aguinſt Gouck in Moor 775- 
debt; And that he hav not paid the condenitiation; no) renden 
himſelf to the Marſhalley atroꝛding to the Ball! Che Defendatit 
pleads, that the Pꝛincipal was dead the Srit. fre. erde | 
and thereupon the Plaintiff vemvrted : Beculife he 2 
when he died; no2 that he died, befthe 27 att 

him; And the whole Court fo2 —＋ caule the Nies ti be 
And although exception was taken to the wait ol Scir. fac. decaule 
it is not mentioned therein, that the Capias was awarded; bet ft Moor 7706 
was held to be good enough: And the Cletus fald, theit cotirfe fo intra 58., 
oftentimes to omit it in the Scir. fac. And the Court held, that the 
courſe of reciting oꝛ omitting it is good enough 3; Foz it is not ot ' 
neceſſity to be recited. | 


* Poſt. 165. T. 


Elizaberh Hargrave verſus Richard Rogers. 


wed eight days =D RE: ſibi 
ttomey giben, Would appear 

the Common Bench by b by himlelt, oz Fk 
Debt of 60 1. to be ftev he ff the fard Wit. 
liam Rogers, befoze Ockab. Hillarii ot "own und there to 
aniwer 


Termino Michaelis, Anno tertio 


anſwer ; and if he were condemned, to ſatisfie her the ſaid Debt 
and Damages, 92 to render himſelf to the Fliet : Which Sum 
dl 601, Uterque Manucaptorum recognoviſſet to be levied of 
bis Lands and Chattels, ec. And alledgeth in facto, that 28. No- 
vemb, 42 Eliz. She bzought a Tlrit of Debt of 50 1. out of the 
Chancery againſt William Rogers retoꝛnable in the Common 
Bench, Od ab. Martini following; and that She gave notice 
thereof to the ſald William Rogers 13 Novemb. 42 Eliz. and that 
at Octab. Martini the ſain William Rogers appeared; and the 
Sheriff returned the TUrit_ ſerved : And that ſhe at the ſaid day 
declared againſt William Rogers in the ſaid Action, Er Taliter in 
eadem curia proceſſum fuit 3 That Judgment was given there: 
upon againſt William Rogers, and Capias awarded againſt him ; 
And he did not render himſelf to the Fleet, no2 pay the condemna⸗ 
tion, noꝛ ſhew that the Recozd and Ball were removed into this 
Court by a Urit of Erroz; Unde Actio accrevit. The Defen: 
dant pleads, Quod non dedit monitionem juxta formam & effectum 
recognitionis : The Plaintiff ſaith, Quod dedit monitionem, &c. 
and thereupon they were at. Jſſue, and found fo? the Plaintiff ; 
And it was now alledged in arreft of Judgment, That this main⸗ 
pꝛiſe 02 Reconuſance was not well taken, to have a mainpꝛile be⸗ 
foe an Action bzought; But the Court ſaid, it was the courſe to 
take ſuch Reconuſance where the Cauſe is removed by Hab. cor- 
pus: And this Court ought to take Conuſance of the courſe of 
the Common Bench. Secondly, becauſe it is alledged, That 
this Recow' is removed by a TArit of Erro2, and it is not ex: 
pꝛeſſed whether it were reverſed oz affirmed, Sed non allocatur ; 
Fo? it is but an inducement to the Action; Et non refert how it 
came hither, viz. by Mittimus out of the Chancery (which is the 
uſual and beft courſe.) o otherwiſe, fo2 being here, it ſufficeth 
to ground an Action thereupon. - Thirdly, becauſe he doth not 
. thew whether the Capias was returned oꝛ not. Sed non allocatur; 
Fo2 the awarding of the Capias is but ex gratia curiz, and not ma- 
terial whether it be awarded oꝛ not. Fourthly, Foz that it is al- 
ledged he dis not render himſelf to the Fleet, whereas it ought 
to have ban to the Marſhalſey, the Recop being here. Sed non 
allocatur; Foz the rendzing ought to have been in the Court 
where the Judgment is: {Uherefoze it was adjudged fo? the 
| . / : 
Hoplane verſus Roydler, Ant. fol. 55. Tas now moved again, 
and Gawdy Chfef Juſtice, Warberton and Daniel held, That 
the Gzant by the Guardian in Socage was good, and ſhould 
bind the Heir 3 Foz he is Dominus pro tempore, and hath in⸗ 
tereſt in the Land, and may let it koꝛ years, as Plow. 299. And a 
Guardian in Socage may avow in his own name and right, as 


34 Ed.3. Avow. 298, & 7 Ed. 3.38. ate. But Guardian in Socage, 
F | | 0! 


<> 
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- by nartnre cannot meſent ta an Addowſdu, 'decauſe! he cannot co. Lit. 89.2. 
A 280 155555 22 EU. 3. 5. Arg 2. Ereſentmient a Hol. 4. 
10. (But by Daniel, ft the Heir be withir a e there 

the Guardian ſhall y2eſent) And a Guttrdtan ſha have Treſpaſs: 
02 raviſtynent of ward as 15 Men: 7: 13: fg, & N. B. 1391. He. ob. gy, 
may habe g right'of wurd, 25 Ed, 3. Fi contra, and a Sudan 

ſhaſl have Grard per cauſe de Guus So he hath invere#s ko hold 
Court; and a Copyhotver admett6 fe in byehe'cations Nuit a 
Bayliſt cannot grant by Copy, becaute de dach not anp Mitre, 
but a Ouardian hatlf frterett Ex ; atthongh-he chart 


iſiome keprs;: - 
not foxfett tt; For then the Or, thou tole the Account :-Ind 
the Guardian: here thalf account fox the Fines which he takes 3 \ 
And it mould be intunventent i de might not ler by Copy, Fo? 

the Heir cannot, and the Law will wot comper ene to occupy it: 

And the Cvurt onghe not to de kepe in the nume of the Heiz 

but of the Guardian 3.'wherefo2e he'thatf- grant Copies, ec. And 

it is all one where one hath intereſt dy Aut ol Law, and where by 

Act of the Party; And as a Guardian in Socage may make a 
Leafe foz pears and it ts good; and his Lefſe may Have an | 
EjeQione firmæ, a Fortiori he may grant Copies: But a Bay: 2 rol. 47. 
lit hath not any interetk at all, and is not Dominus to any 

purpoſe. And Gawdy cited 8 Eliz. 251. That Tenant by Elegit co. Lit. $8. b: 
may grant Copies, and a Guardian hath intereſt in his own right, 
although his Executo2s: cannot have it, becauſe it is annered to 
his Perſon : TWherefoze, ac. But Walmſley è contra, becauſe 
Dominus ought to be a perfect Low': But-luch a Guardian is but 
Dominus ad commodum hæredis, vel potius ſervus ejus: And here 
it was not neceffaryto grant, becauſe it was n Copp in reverſion: 
And he is not ſaid to bs Dominus who tan neicher grant no for- 
feit: And he ſhall account only de exitibus Terrz; as Fitz. Account 
118. js. And right of ward lieth not fo2 the Land, hut only fox 
the body, as Nat. Br. 139. is, and an intereſt biſbgs a pꝛoſit: 
But here this doth not being any profit, therefore it is not any 
intereſt. And a Guardian differs only in name from a Bayvliff, 
fo2 both are accountable 2 And a Baron ſeiſed in right of his Feme 
cannot grant Copies in his own name, but the Feme ought to 
joyn. e who enters upon condition. to retain until he he ſatisfigp, 
cannot grant Copies : And it is not reaſon that he ſhould grant 
Eſtates which thall:endure after his own-Oftats be determined: 
Cherefoze, ac. But notwithſtanping his opinion, it was aftex- 
wards adjudged that w grant was goon. | 


6 
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Alden verſus Blague, Paſch. 3 Jac. Rot. 1933. 


venant : Fo2 that the Leder cobenauced- fo2 him and his (25% 
| Affigns to repair and maintain the houles in roparationg <5 43-5: 
from time to time during the term: 9 the Leite 
| 2 aſſigned 
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2 Cr. $5.6, 


(30) 


Poſt, 403. 


(31) 
Moor 908. 
1 Rol. 540 · 


3 Cr. 477. 
2 Inſt. 643. 
Moor 908. 
1 Rol. 640. 


Co. 11 49. a. 


3 Cr. 478. 


alligned all his Term to the Defendant 3 And fo2 default of repa- 


rations after the. aſſignment he bzought the action againſt the 


Align: The Oelendant pleads, that after the decay he made 
ſuch a Concozd,that the Plaintiff ſhould have 30 s. and ſuch goods 
in ſatisfaction of that deſtruction, Ec. and ſhews it to be executed; 
whereupon. it was demurred and moved fo? the Platntiff, that it 
was not any Plea 3 Fo2 the action being grounded upon a Dad, 
cannot be diſcharged unleſs by Dan; as an obligation with a 
condition cannot be dilcharged by a Contract. But all the Court 
held, that the Plea was good enough, koꝛ it is not pleaded in dil 
charge of the Covenant, but only fo2 the damages which are de⸗ 
manded by reaſon of the bꝛeach ofthe Covenant, and the Covenant 
remains; and this Plea ſounds only in diſcharge ok the Deken⸗ 
dant, and is not like to the Cale of an Obligation; Foz there, it is 
a duty certain, and it is not any Plea, although it be befoze o2 after 
the day of payment: And in every Action where only amends is 
demanded by way of Damages, Accord. executed is a good Bar in 
diſcharge of them. Vide 3 Hen. 6. 37. 3 Hen. 4. 1. 47 Ed. 3. 12. 
Dyer 75. & 201. And Daniel ſaid, that in waſt againſt Tenant 
fo2 years Accow is a good Plea 3 But not againſt Tenant foz 
lite: And afterward in the paincipal Caſe it was adjudged acco2d- 
ingly, that it was a good Barr. | | 


Porter verſus Porter. 


Wo Joyntenants Coppholders in ie; The one ſurrenders 
JJ into the hand of two Tenants, to the uſe of his laſt Till, 
and makes his Mill of that Land, and dies The ſurrender is 
afterwards preſented. Mhether it ſhall bind the Survivoꝛ: And 
reſolved per Curiam that it ſhould 3 Fo? being preſented, It ſhall 
relate to the firft time of the (urrender, . Wherefoze it was adjudg⸗ 
ed accowdingly, x 


Brook verſus Rogers, Hill. 2 Jac. Rot. 2292. 


Rohibition. o that a Parton luedin the Spiritual Court fo! 
 Tythes of boughs of Trees above the age of twenty years ; 


ſurmiſing in his Plea, that the tries were Aridz, cavz, & in culmi- 


mbus putridiz, and therefo2e pzayed conſultation ; and upon this 


. Plea it was demurred 2 Foz it was alledged fo2 the Plaintiff, 


that in regard the Trees were onee diſcharged from the payment 
of Tythes, the boughs noꝛ the bodies of ſuch Trees ſhall never 
after be charged with the payment of Tythes coming of them. 
And the Statute of 50 Ed. 3. is but in affirmance of the Com- 
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Walmſley doubted thereok: Becauſe the Trees were not foz other 

uſes then fo? firing; and bear not any fruit, and it was not waſt to 

cut them down; Therefoze- they were Tythable : And they all 

held, That Trees above 20 Pears growth, which be timber, al⸗ Moor gof. 
though the Loppings are cut every 10 02 12 yeats,yet they be not * "ft 643. 
Tythabie. Et adjournatur. 8 | 


Whitton verſus Williams, Paſch. 3 Jac: Rot. 164. 


E Jectione firmæ. Of a Leaſe of the Earl of Exon of Land par- (32) 
cel of the Mannoz of Wimbledon: Upon Demurrer the 

Cale was, That a Coppholder had ſir Sons; where the Land 
was of the nature of Burrough-Engliſh, as well foꝛ the Bzother 

as fo2 the Son: The Copyholder being dead, the ſirth and 
poungeſt Son was admitted; The fifth Son went beyond Sea; 

The ſixth Son died without Jfſye': The fourth Bzother was ad- 
inſtted as Þefr, pretending that the fifth Bzother was dead with- 


out Jfſue; and afterwards ſurrendered into the Stewards hands 
ts the uſe of another in Fee: And ſo thee others were admitted, 


the one after the other : The Low afterward being inkoꝛmed thar 
the fifth Son was alive, and ft being ſo pꝛelented; Three Pꝛo⸗ 
clamations were made fo2 his coming in, to be admitted accoꝛding 
to the cuſtom of the Mannoꝛ: And fo2 not coming, the cuſtom 
was, that the Land ſhould be fo2feited : The fifth Son (being be- 
pond Sea) Releaſed by Deed to a Copyholder 2 The Low aͤrter⸗ 
wards fo2 his not coming, ſeiſeth it as fo2 a foꝛfeiture: All which 
matter being diſcloſed in pleaving ;- it was demurred in Law. 
The firſt Queſtion” was, {Uhether this Releaſe by him who had ante 36. 
rigbt to the Copyhold, made to one who came in by the Lo2ds ad⸗ 
mittance, ſhall be good to veſt his Eſtate in him. Secondly, 
Uhether this cuſtom of Non-clama to be fozfeited, ſhall bind him 
who was beyond Sea at the time of the Pꝛoclamation made; and 


at the time of the Deſcent unto him. Fo2 it was agreed by Tan- 


field, who argued fo2 the Defendant : That if he had gone over co. s. 100.6. 
Sea after the Deſcent, he had been bound: And Walmſley, War- 

berton and Daniel held, that it ſhould not bind him who was beyond rofl. 226. 
Sea. - Thirdly, CAhether the Loꝛd by admittance of the fourthSon 

as Meir (who was not Hetr) and acceptance of his ſurrender to 

the uſe of another, and his admittance of the other, be bound oz not. 1 cr. 234. 
No opinton was delivered by the Judges, after argument at the *** 43. 
Bar, by Forſter fo2 the Plaintiff, and by Tanfield fo2 the Defen- 

dant. Sed Adjournatur. 5 


Turnor verſus Sir Edw. Darcie, Paſch. 3 Jac: Rot. 906. 


Ction fo? theſe wows 5- He, ( predic. Querentem innuendo) (33) | 
and one Allen, are perjured Knaves; Upon Not guilty pleab- 5 
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— Möichaclis, Anno tertio 


1 Cr. $12, 


Poſt. 109. 


Hob. 268. 


(340 


* 


Ant. 8. 
Ante 35. 


(35) 


2 Rol. 58 5. 
Poſt. 542. 


U 


Ante 57. 

ICr.35. 385. 
Poſt. 183. 229. 
288. 405. 652, 


(36) 
Co. 6, 38. de 
I Rol. 47 I. 


Co. 6. 38. a. 
Co. 4. 120. + 
Co. Lit. 2 15. a. 


ed, and found $02 the Plaintiff :-Jt was, moved in Arreſt of 
Judgment; that He cannot- be refgrrep to tino . perſons, and are 
perjured Knaves, cannot be refereed to one perſon: So it cannot 
extend to the Piaſaciff. But the Court held it to be well enough, 
although it be faile Engliſh 3 Fo2 the ſente appears: And it is not 
like to the caſe, where one ſaith; that J. 8. and J D. is perſured: 
o2 if one ſaith to the, that one of pou is perfured, that is void, 
fo2 the incertainty; But in the pzincipal Caſe, it was adjudged 


fo2 the Plaintiff, _ 
Milles verſus Sherfield, Trin. 2 Jac. Rot. 1653. 


D% againſt an Erecutoz upon an obligation; Pe pleads a 


Statute ackowledged dy the Teftatoxof 3000 potinvs, not 
axged, and vothnot ſap,That ft was pro vero & jufto debito; 

and it was thereupon vemurred: Foz it was agried by all, That 
if it be a Statute fo2 per mance of Covenants, and they be not 
alledged to be broken, it ts no Batr 3 and it ſhall be intended to 


be lo, if the contrarp be not cheun. Ee Adjournatur. 


Fletcher bees Pynfett. 


Ovenant : That he ſhould allure ſuch a Copphold to the 
U Plaintiff, it be — 2 Daughter ſecundum Leges 
Ecclefiaſticasz And ailedgeth, that he rite & legitime eſpouſed the 
Daughter of the Defendant, Ec. and Jſlue thereupon, and found 
fo2 the Plaintiff, and Exception taken: -Becaule it ought to be 
tried by Certificate from the Biſhop, and not by a Trial per paz; 
Sed non allocatur : F02 the Marriage is only in Jſſue ; And not, 
whether he wete lawfully eſpouſed : And it was alſo hein, that it 
was ſufficient foꝛ the Plaintiff to alledge Licet ſæpius requiſitus, 
without giving notice of the Parriage: Fo2 he at his perit ought 
totake notice thereof: As allo, that he need not to ſhew a Court to 
be holden: Fox he 22 to mocuxe a Court to be holden: where. 
fore it was adjudged foz the Plaintiff, ; 


Walker verſus Ballamie, Paſch. 3 Jac. Rot. 930. 


Reſpaſs. The Caſe was, Leſſee fo; years upon condi⸗ 

| tion, That he ſhall not alien any part without licence in 
wiring from the Leſſoz , obtains Licence in waiting. to alien 
part: The Leſſoꝛ afterwards grants theReverſion, and the Leſſer 
attourned, and after aliened part: The Gzantee enters, the 
Leſſa bangs Trelpaſs ; The Ozante jultifies by reaſon of this 
Condition: The Leflee ſhews, that he did it by Licence in 
waiting , but ſhewed not the waiting; And it was thereupon 
demurred 3 And reſolved per Curiam, That the Plea was good 
enough 


| — 
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enough without ſhewing it: Becaule the Licence of its nature = 
cannot be without weiting, and there did not any Jntereſt paſs eolt. 109. 10. 

thereby, but a reſtraint only ſet upon-a libetty; and it is a thing 

executed, and his Aſſignte peradventure.hath it fo2 the foztifying co. 6.38. b. 

his Eſtate : And it was held, that although the alienation was, 

after the Gzant of the reverſion, by the Licence of the Otantoz, O Lit. 32. b. 

yet it was god enough: And it was adjudged accoꝛdingip. > 


Pyſter verſus Hemling, Trin. 3 Jac. Rot. 341. 


E Jectione firmæ. Upon Demurrer, Reſolved, that if one pleads (37) 
Seiſin of a Copyholder in Fee, and claims under him; Pe 

ought: to ſhew of whole Gzant, as he ought to ſhew of any other 1 cr. 150. 
particular Eſtate: And although it was ſaid, it may be lo ancient, 45": 8 
that it cannot be ſhewn who was the firſt Gzantee; pet it was held 
ſufficient to ſhew the admittance of the laſt Meir, which is in na- 

ture of a Gꝛant, and map be pleaded by way of Gꝛant: And that co. 4.22. b. 
although the Demurrer were general, yet it may be alledged to 


7 


the Court fo2 Exception. 
7 Bridge verſus Cage. 5 


Ction ſur le Caſe, in an Aſſumpſit; whereas an Executoꝛ ſued (38) 
Execution, by an Elegit; The Defendant ut amicus Execu- 

toris in conſideration that the Sheriff would execute the TUrit, 
and that fo2 6 d. given unto him by the Plaintiff, being Un- 
der-Sheriff of Cambridge-Shire, pꝛomiſed to give the Platntiff 60 1. 
and alledges in facto; That he executed the CUrit, and thereup- 
on bzought the Action: After Uerdice fo2 the Plaintiff; it was 
moved, That it was not anp conſideration - to maintain the « Ro!. 26. 
Action: Fo2 the Sheriff by his duty and Dath ought to exe- f. 43. 
cute the TUrit 3: and therefo2e to have a pꝛomiſe of conſideration 
fo2 :executing it, is not lawful, and it is quaſi Extoztion, and 
therefoze ill and unlawful; And although it was alledged, that this 
Sum p2omiſed him is no more then what the Statute of 29 Eliz. 
cap. 4. allows him to take fo? his F&s, pet that will not help the 
Cale: Fo2 that Statute. only excuſeth him fo2 his taking Fees, 
if it be no moze then what the Statute permits; whereas the 
Common Law did not permit him to take any thing fo? the exe⸗ 
cuting CUrits. But Warberton ſaid, although the Statute tote- _ 
rates it, that it is not puniſhable (as the Uſury of 10 J. per 

100 l. fs tolerated) pet it hath. been often times adjudged ; That ' 
fo2 ſuch Fees he hath not any remedy by any Action: And Gawdy * cr. 286. f. 
ſaid, it is not reaſonable, that foz the executing of a wit by 3 © 335054 
Elegit (where peradventure the Land is not wozth fozty ſhil⸗ 
lings) he ſhould have ſir pence fo2 every pound of the Debt 
And here the giving of ſix pence is no ſufficient conſidetatfon, 3 cr. 554- 

1 | being 
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8 


(39) 


” 1. 


Moor 772. 


(40) 


| adjudged foz the 


one he had not any cauſe of Action, 92 is to 


one, and the Plaintiff houtd have had Judgment fox 8 
| Do 


Termino Michaclis, Anno tertio 


being joyned with the other which is unlawtul : c Uberetoꝛe it was | 


Kerry verſus Derrick,Mich. 44 & 45 Eliz. Rot. 125. 


12 Upon a ſpecial Uerdic the caſe was; A man let ſe- 

veral Houſes and Lands to ſeveral men, by ſeveral Leaſes 
fo2 years, rendzihg ſeveral Rents, amounting, in toto, to 10 l. per 
ann. and afterwards made his Till in this manner; As concern- 
ing the diſpoſition of all my Lands and Tenements, I bequeath the 
Rents of D. to my Wife for life, remainder over in Tail : The 
Queſtion was, whether by this Devile, the reverſions did paſs 
with the Rents of thoſe Lands: Fo? it was alledged, that the 
Rent divided from the Reverſion is not devileable within the 
Statute: Fo2 he had no Inheritance therein, 26 H. 8. 5. Dy. 140. 
And after argument at the Bar, the Court reſolved, that the land 
it ſelt᷑ ſhould paſs by this Deviſe : Fo it appears, his intent was 
to make a Deviſe of all his Lands and Tenements, and that he 
intended to paſs ſuch an Eſtate as ſhould have continuance fo2a 
longer time then the Leaſes ſhould endure ; And the wows. are 
apt enough to convey it accozding to the common pheaſe, and 
uſual manner of ſpeaking of ſome men, who name their Land by 
their Rents: Wherefore it was adjudged accowingly. 


» 


Judgment foz that part: Foz being fo2 ſeveral Sums, it is 


in nature as two ſeveral Actions: So although it be void 
one, it is well enough kon the other, being it is but a miſpyi- 
fion in his TTlrit oꝛ Count: But where one bangs an Action 
fo2 two thivgs, and ſhews by his own confeſſion, that 


it is otherwiſe, as 10 H. 6. 5. 41 Ed. 3. 2. 9 H. 6. 10. 9 H. 7. 3. 
21 H. 7, 34. Dyer 369. Ejedione cuſtodiæ of Land and Body; 
it lies not fo2 the Body, and is good fox the other, Dyer 


401. And it was held, That i in this Cate t t 
had demurred upon the Declaration, it had bien good fox the 


Jacosr Regis in Baneo:Begis: 


S0 in debÞagainif an Executoz upon an obligation of the Teſta: 
tos, and upon a-ſimple Contract, it is good toe the Obugattan: 


Burrel verſus Sir William Bowes. 


Ebt. Upon an Obligation, dated 13. Feb. The Defendant (41) 
F imparls, and afterward a ſecond Declaration was made; 
And therein he declares upon an Obligation, Sated 15. Feb. And 
the Defendant pleaded Non eſt factum, aud Iſſue entred; And 
afterwards the variance being discovered, he pꝛaped to habe it 
amended, and to be made accowing to the fxſt. Declaration, and 
lu it was by ozder ot Court: Fd2the firſt is dhe puncipal; N all ante 89. 
the pꝛegnotaries ſald, there is not any incoupenience to the Defgn- = 314-408 
dant thereby: Foz his Plea always refers.:to the firt;Declarati- *** 


* 


on, and is entred as to the firſt. 


Bradſhaw & ...... verſus 


Jvers Debts were aſſigned to the Plaintiffs, being Credi- (42) 
toꝛs, by the Commiſſioners upon the Statute of 13 Eliz. 
of Bankrupts, and they ſued an Acton in their own names fo? Jud.rec 153.4; 
thoſe debts : And it was ruled, that it well lies; Foz it is a debt 
transferred by Parliament, and being upon a Contract, the Defen- jod.Reſ. 164. 
dant gaged his Law, and was admitted thereto: Fo2 although the 
Parliament transferred the debt, yet it is not any debt of Recozd: 
But as he might have gaged his Law againſt the Bankrupt, ſo he 1 cr. 187. 
may againſt the Plaintiffs. 
yd 


Eavers verſus Skinner, Mich. 44 & 45 Eliz. Rot. 1112. 


Eplevin far Demurrer. The Caſe was, Sir Edm. (hampernone (43) 
being Committe, of a Ward, who had a Mannoꝛ wherein 
were divers Copyholders, amongſt whom one was mutus & ſur- Dier 55. 2. 
dus, granted the cuſtody of that Copyhold Land to another, who 
entred, The prochiene amie of the Coppholder entred; And which 
of them ſhould have the Cuſtody, o2 ik none of them, was the Que- 
tion; And it was reſolved,That the Low ſhould have the Cuſtody; ob. 213. 
Fo otherwiſe he ſhould be pꝛejudiced in his Rents and Services; | 
pn — Gzant was good: TUherefoze it was adjudged fo2 the anc 98. 
zantte. 


Collins verſus Cancke, Trin. 2 Jac. Rot. 438. 


Pon a ſpectal Aerdict the Queſtion was: Baron ſeiſed in (44) 
right of his Fee of Copphold Land, ſurrenders, whether 
it be diſcontinuance : And Walmſly held it was; Notwithftand- Cr. 7- 
ing the Caſe in Co. 4. fol. 23. a. And notwithſtanding a Cale *7* 
cited to be adjudged, Hill. primo Jac. Rot. 634. in the Kings 
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106 Termino Michaelis, Anno tertio 
* -Bench. That tuch a ſurrender by Tenant in Tail made not ay 
diſcontinuance ; No Judgment was given here, but they pleadey 


de novo. 


May verſus Inhabitants Hundred de Morley, 
N Paſch. 3 Jac. Rot. 539. 


(45) Ction, ſun le Statute de Winton of Þue and Cry: The Juty 

| found, That the Robbery was done poſt lucem ejuſdem diei 

Co. 7.6. . ortum & ante ſolis Anglice, after Day Mea, and befoze Sun-riſing; 
And upon this the Court adviſety and Judgment was given fy 

the Plaintiff, and a preſident ſhewn , Paſch. 28 Eliz. Rot. 130 

where the Robbery was done poſt occaſum Solis & per diurnum ly. 


— 


[362.579 men, Anghee Dapiight, and there adjudged im the Flur 


o 


— 


28 


Termino Hillary, 


rr 


Commori Bench; And the ſame day, Sir Lawrence Tan- 
field was made and ſworn Juſtice of the Kings Bench: 
: both being of the Irrer Tenpł. -m 


William Wifeman verſus Wiſeman. 


tion foꝛ wows, uherein he deetares, That the Defendant 
dixit de præfato Querente exiſtente fratre ſuo naturali, My 
Brother (præfatum Querentem innuendo) is perjured 3 The De- 
fendant pleaded Not guilty, and found againſt him; and it was 
moved in Arreſt of Judgment, that fo2 theſe wows no Action 
ltes: Fo? they be tncertain , when he ſaith My Brother, what 
Brother he mtenved: Foz it map be he dad divers beethzen, 
and every of them might have his Anion ko2 thele words; Ann 
(the innuendo the Ptzintiff) when the wows themſelves do not 
tmpozt a certain ſtander, will not delp it; And ol that opinion 
was Ledberton: F words Ktfonadle ought to impo:t in them- 
keiwes prertſe ſlarder without ambigusulneſs, ſo that every 
one who hears them might intend of whom theß be ſpoken: 
Fo? otherwiſe , if it ſhould be helped by the Averment of the 
Plaintiff: every one who is his Bzother might make ſuch 
an Averment, and have an Acton 3 which is not reaſonable + 
Wherefoze he held that the Action lay not; And although the 
Aerdia-be given fo2- — — yet that voth not help the 
Declaration, if in; 


Enorandam, That the third day of this Term, Thomas 
i Coventry was made and fworn one of the Juſtices of the 


Anno tertio JA 0 0 Bi Regis in Banco Regis. 


(1) 


(2 
1 Rol. 79. 80. 


Williaos: held , that the Action was pod. 633. 


weil brought; berauſe the Plaintiff ſhews/m the Declaration, Cr. 77. 


that he ſpake thoſe words of the Plaintiff, and the Jury ſinda him 
euilty 3 And a the Coutt 14 altertamtd they were not ſpoken 
of any other. Tanfield mave-a-vifference; when'the wazps them. 
ſelves impozt in themlelves appatent incertainey,. and hen they 
may be aſcertained by'Jttenvinent's Jn the ſirſt caſe no auerment 
will als it; But in the laſt rast hy the Averttient ;and:Uervic 
it may be aived ;- And therefoze if the wow han been one of my 
Brothers is perjured 3 There be in them an-apporent incertainty. 
And although one of the Bzothers would bung the action, and aver 
they wete ſpoken of him, W 1 to the Court there 
Þ 2 were 


1 Cr. 4433. 
Poſt. 154.444. 


1 Rol. 79. 


Ante 102. 
Hob 263. 


— 
„ü᷑!ĩ³?ĩ:— mw rr re OO OO" 


a 
— — 


108 


Termino Hillarii, Anno tertio 


— 


Pay 


1 Cr. 177. 


Poſt. 635. 


Poſt. 429. 


Poſt. 620, 


(4) 
1 Cr. 91. 


Poſt. 261. 


were divers Bꝛethꝛen, and it doth not appear to any, of whom he 
ſpake; The Action lies not, although he be found guilty by Tex: 
di: But here it doth not appear to the Court, that there be 
moze Brothers than one, and therefoze may be intended certain 
enough, and may be well known of whom he ſpake, if he hath but 
one Byother ; And it is expeeſlp averred, that he ſpake of him, and 
found by the,Uerdict, that he is guilty, theretoꝛe he held it to be 
good enough: And cited a Caſe in this Court wherein Himſelf 
had bien of Counſel: That murderous Knave Strougbion lay in wait 
to murder me; And one Tho. Stroughton bꝛought an Action there. 
upon; and ſaid, they were ſpoken of him, and the Defendant 
pleaded Not guilty 3 And after Uerdic fo2 the Plaintiff, it was 
moved in Arreſt of Judgment, That the wozds were incertain, and 
therefoze the Action lap not: But after divers motions, it was 
adjudged fo2 the Plaintiff : ſo here; wherefoze, 4c. Udherefoze 
Rule was given (The-other Juſtices being abſent) That if other 
cauſe were not ſhewn by ſuch a day, Judgment ſhould be fo? the 
Plaintiff: And it was afterward moved in full Court, and re- 
ſolved by them all; That the Action well lay: And adjudged ac- 


coꝛdingip. | 
Shepherd verſus Allen. 


? Rror of a Judgment in this Court; The Recon was te- 
L moved into the Exchequer-Chamber :-And it was pꝛaped, 
That the Defendant being in Execution, might be bailed: And 
becauſe the Recow was removed, lo as there was not anp Re- 
coꝛd here: It was held, That he could not be bailed here; And 
he cannot be bailed in the Exchequer-Chamber : Foz they havs 
not any Authoꝛity, but to Reverſe-o2 affirm the Judgment, and not 
to make Execution: TUherefoze he was not bailable, 


3 


Prat verſus Dixon. 


— of a Judgment in Norwich; The Erro? aſſigned was, 
becauſe in an Action of Debt, the Recoꝛd was Attachiatus eſt, 
where it ought to have bern Summonitus eſt: Fo2 that ought to 
be as an Oꝛiginal, and foz want thereof it is Erroꝛ: And it 
was moved, that in regard the Dekendant had appeared, and 
pleaded to the Jfſue, and Merdict and Judgment is given, it is 
not now aſſignable foz Erroꝛ : Foz it is but want of an Oꝛiginal, 
which is holpen after Uerdict by the Statute of 18 Eliz. But 
Popham and Williams (being there only) help; That it is not 
aided by the Statute; Fo2 that is intended of the want of 
Daiginal Writs which are ſued aut ol the Chancery, returnable 
in the Common Bench, oꝛ Kings Bench: The want of ſuch an 


Ouginal is aided; But it extends not to Pzoceſs, which lies 
4 CE natur 


— 


* 
— — 
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it might have been made without Ded: And ko; that the King volt. 317. 
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nature of an Daiginal TUrit; And therefoze it hath bien ruled, | 
that the want of Bills upon the File in the Kings Bench (which ß. 222: 
is in nature of an D2iginal Mit) is not aided ; So the want of 

a Bill in the Exchequer, which is there in nature of an Oꝛiginal 

Alrit; So the want of this Summous which ought to have bien, 

is not helped; And it was ſaid, that it had ben divers times 

ſo reſolbed: TUherefoze fo2 this cauſe, the Judgment was re⸗ 

verſed. - | 


| Hill verſus Saundeford. 


Fter Judgment in this Court, A Capias was awarded (5 
againſt the Pgincipal, and returned Non eſt inventus, and 

afterward a Scir. fac. was awarded againſt the Bail, who was 
returned Nihil, and a ſecond Scir. fac. awarded; And he bzought 
in the Pꝛincipal, and p2ayed that his body might be accepted in 
execution: And Kemp the Clerk ſaid, that he came too late; Foz 
(tn ertremity) after the Capias returned Non eſt inventus, and a 
Scir. fac. awarded, he cannot bing in the body of the Principal. 
But now of late time (in favour of the Bail) they uſe after the 
firſt Scir. fac. awarded, befo2e the return, to allow him the favour poſt. 163. 
to ding in thePyincipal : But after it be returned, and a ſecond 03.44%. 
awarded; it was never ſeen. But Popham ſaid, that it might be 
very well, unleſs the firſt be returned Warned, and Judgment z cr. 5:8. 
given thereupon 2 Fo2 the Scir. fac. otherwiſe would be to little * ** 33+ 
—— to being in the Pꝛincipal. U heretoze the Pꝛzncipal was 


Predyman verſus Wodry. 


Reſpaſs: Upon Demurrer, a Quettion was made, whe⸗ (6 

ther a Leaſe of a Mannoꝛ being foxfeited to the Queen by 16. b. 
attainder of Treaſon may be granted under the Exchequer Seal. 
Popham, It any Mannoꝛ oꝛ Land, of whatſoever value, comes to 
the King by attainder oꝛ otherwiſe, the cuſtody thereof may be 
granted over, under the Exchequer Seal by the Authozity' of 
the Lozd Treaſurer and Chanceftoz there, without ſpecial Tar- 
rant; F02 it is but a diſpoſing of the pꝛoſits, becauſe the King 
himſelf cannot manure it; And it is always revocable, Si quis 
plus dare voluerit. So a Leaſe fo pears of another Land, 
which comes to the King by attainder, is but a Chattel in him, 
and vendible foz his beſt pot, and therefoze is grantable un- cr. 513. 
der the Exchequer Seal; Foz it is as a Sale: MUherekoze the 'E 
Ozant is good; and to that opinion the other Juſfices agreed. 
Secondly , it was held, that he who intitles himſelf to this 
Leale by afſignment under this Gzant, nds not ſhew the Oꝛt⸗ . , 
ginal Leaſe in pleading, although it were by Deed; Becauſe 1 Cr 127 


75. @: 


— comes Co. 3. 75. 
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Ante 103. 


) 
Lelv. 48. 


her Servant Modo & forma prout, &c. 


” I Cr. 438. 


and Tankeld è contra ; Fon it was but 


comes to it in the Poſt, and by intendment cannot have it. Any 
it was laid, I a Lene fo years be made ta a Comozation, who 
cannot take without Deed, and they grant it over; The Gꝛanta 
may entitle himſeit᷑ thereto, without ſhewing the Deed; Becauſe 
the Leafe of the thing in its nature might have paſſed withour 
Deed; although the Perſons who took it, could not tabe it with 
out Deed. Allo his poſſeſſion is fome pyiviledge fo? his Title. 
CUherefote, tc. 


Lee verſus Mynne, and his Wife, Executrix of 
Thomas Tanner. 


Sſumpfit. Whereas Thomas Tanner was endebted to Thomas 


1 James in 201. and after the ſaid Thomas James died and made 


Elizab. his Feme Exetutrix; And whereas the faid Thomas Tanner 
was indebted tothe ſa(dEliz. James in 10 l. fo Perchandife bought 
of her; and after the ſaſd Thomas Tanner died, and made his wife 
(now the wife of the Defenvant) his Executtix, and left unts her 
Aſſets; and alter the ſaid Ejrz. James took the Plaintiff to husband, 
x. June 44 Eliz. who 24. June, 44 Eliz. required payment from the 
Defendants wife of the ſaſo fuams, The Delendants wife, then 
and there in conſideration he would fozbear the ſo Dedts until 
Bartholomew tide following, and would deliver to her Dervant to 
the Defendants uſe, ſo much Mares as he required, pꝛomiſed that 
ſhe would pay fo? all at the ſaid Bartholomew tive ; And aliedgeth 
in facto, That he fozboze the ſaid debts, and did deltber \@ much 
Bꝛaſil wood to the Defendants Servant George Gill to the De- 
fendants ule , amounting to ſuch a Sum, and ſhe had not 
paid: The Defendant takes Illue, That he did not deliver to 

And thereupon Jſſue 
it was found fo2 the Plaintiff, and after Uerdict, 
irft, becauſe the ground of 


being joyned, it w 
moved in arreſt of Judgment: | | ro 
Action to the Plaintiff, ariſeth pancipally om the Þlaintifts 
wife as Exetutrix to her husband, and foz debt due unto her dum 
ſola fuit: Therefore ſhe oughttohave been conjopned in the Agion; 
Foz otherwiſe the Damages which ate. — in this Aion , 
cannot be a Bar of the debt, and the Damages are given 
fo2 the debt, and to the value of the debt, therekoze it is reaſon 
they ſhould be a bar of the debt, which cannot be as this Caſe 
fs. Yelverton held it ta be a gend cauſe of exception, but Williams 

part of the cauſe of the 
conflderation, and the other part was, n of the delivery 


of the Mares; Allo the fozbearance is his Aa only, and there- 
fore the Action lies fo2 him only 3 And although they all agreed, 
that Damages recovered in an Aſſumpfit, map be a bar of a 
debt; pet it is not ſo by Law in this Cale, the conliveration 
being collateral. Secondly, Foz that he alledgeth koꝛbearance 
of the Suit thereby: but voth not alledge that be fozbare the 

Th | pay* 
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payment; sed non allgczrur. Thirdly, That the Jae is mitt; 
joyned, fo? it ought to huve bern, that George Gill was not her aue 57 
Servant, f62{t is now a Negative Pregnant. Sed non allocatur; 

Foz it Tantamamms. But Tanfield, upon reading the Recowd, ton 
another exteption; Becauſe he doth not affedge that his Fee was yes. 84. 
alive at the time of the promiſe made, fov2 otherwife he had not any Co. LION 
Debt, non could the fordearance thereof be my taufe of Action; 44, 
and of that opinion were Williams and Velverton; CHherefore 

(czteris abfentibus) it was adjuvged ko the Defenvant. | N 


Smith verſus Smith. | 


Rror : Df a Judgment in Dower fn the Common Bench: 
The Erro2 was 3 Fo? that the Tenant was an Infant, and 
Judgment was given agarnſt him by default 3 and this being the 
Sole Erro2 aſſigned, the Defendant in the wut of Erro2 pleads 
thereto, In nulloeſt Erratum 3 fo the Infancy was confeſſed, any 
it was now moved to be no Erroz. And Williams and Tanfield 
being only in Court, held, that it was not Erro2 3 Foz Dower 
is demandable againſt an Inkant, and he (hall not have his age: co. Lic. 35. 
wherefore it is reaſon his detarlt ſhould p2ejuvice himſelf, and not Lor _ 
the Plaintiff; Foz otherwile, the Feme ſhould never recover during fon. 352. 
his niinozity, fo2 he would atways make defautt, and Dower ig ta 
be favoured. CUherefvze rule was giben, it other catile were not 
 ſhewn by ſuch a day, That Jupgment chould be affirmen. | 


Ford verſus Hunter. 


Crion of Debt was bzought upon the Statute of 8 Eliz. fo: (% 
coſts in an Ejectione firmæ; The Plaintiff being Non- 

ſuited, and ſuppoſing the Statute to be made, Ad Parliamentum 
tentum Anno oQayo Eliz. whereas the Parliament began Anno 
quinto, and by pꝛoogation was held in octavo Eliz. ſo ft ought to cr. 232. 
have been Ad Seſſionem Parliamenti tent. Anno octavo Eliz. Aud Foft. 137. 
foz this cauſe, after Oemurrer, it was ruled ta be ill. And Jubg- 
ment was given againſt.the Plaintiff. =. 2 : 


Talentine verſes Denton, Trin. 2 Jac. Rot. 82 1. 


* [ Reſpaſs fa 20 Cocks of Sarley, ac. fo Tythes caif.out 510) 
from the nine parts, and taken and N Apon 2 801. 449. 
Demurrer the Caſe was, the Biſhop of Carlile was ſeited in Fix Moor 7% 
of the Tythes in right of his Biſhapꝛick, and by Indenture demi⸗ 
ſed the Tythes of to Summers and two others foꝛ thꝛie lives, 
rendzing the ancient Rent; And it was averred, that they 
were anctently let fo2 that Rent, Afcerward the Biſhop died, 
| and 


— — 
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and the Succeſſo? made a new Leaſe fo2 years, et. N and whether 


this firſt Leaſe fo2 thꝛee lives rendung the ancient Rent was good 


by the Statute of 1 Eliz. was the Queffionz And after argument 
at the Bar, Yelverton, Williams and Tanfield held, that this Leaſe 


of F + 


was void againft*the Succefſo : Foz being fo2 lives rendeing 
Bent, there being a but the Tythes which lie 1 Prender, 
no any place wherein a © 


z wherein a Diſtreſs might be taken, not any remedy 
fo2 the Kent it it ſhould be denied, (fo2 he cannot have Debt, be. 
cauſe it is a Fra hold, noz can he have an aſſiſe, becauſe there is 
not any Seiſin 3 and if there were Seiſin, yet the afſiſe would fail, 
becauſe there is not any Land to be put. in view) therefoze by 
conſequence the Leaſe'is void. But it it had been a Leaſe fo2 
years (fo2 which he might have had his remedy by Action of Debt,) 
it had been otherwiſe : And Williams ſaid, he had known it to be (a 
adjudged upon this difference: So it is of all other things which 
lie in prender or render, where no Diſtreſs can be taken. Note 
that here the Defendant pleaded this Leaſe for life by way of Bar 
without mentioning any confirmation or Rent : Or averment, that 
the ancient Rent was reſerved, or that the Land was anciently uſed 
to be let ; The Plaintiff intitles himſelf by a Leaſefor years, and the 


_ Defendant by way of rejoynder ſhews, that the Tythes were uſu- | 
ally let, and for that Rent which was the ancient Rent; And it 


was thereupon moved, admitting it to be a good Leaſe : yet the 
Plea was ill ; becauſe it is a, departure, and that there is not any 
confirmation 3 But becauſe they reſolved for the Plaintiff upon the 
principal matter, they ſpake not to thoſe exceptions, but gave rule, 
that it other cauſe was not ſnewn, Judgment ſhould be entred for 
the Plaintiff. Note, Popham was abſent, who upon a former motion 
in this cauſe, ſaid, he much doubted of the Caſe, and that it was a 
common Caſe for all Tenants in Tail, Biſhops, Deans and Chapters, 
to make ſuch Leaſes; and they had been accounted good, and they 
all were in one degree: Wherefore: he ſaid, he would well adviſe 
thereof; And it was afterwards adjudged for the Plaintiff, And 
after that, a Writ of Error was brought of this Judgment, and the 
Error aſſigned in the matter in Law; And becauſe the Statute of 
prim. Eliz. was not ſpecially pleaded ; It was refolved that the Court 
ſhould not take notice thereof, becauſe it is but a private Statute ; 
and then the ſole Queſtion was, whether it were a good Leaſe by 
the Statute of 32 Hen. 8. For if it were good within the Statute, 
it ſhould bind the Succeſſor without confirmation : otherwiſe at the 
Common Law, it ſhould not bind the Succeſſor; And it was reſol- 
ved, that it was not good, becauſe there is not any remedy for the 
Rent by Diſtreſs os Aſfiſe : Wherefore it is out of the intent of 


the Statute. And the Judgment was affirmed. 


— 
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Agnes Adams verfas Cheverel. 


Reſpaſs by the Plairitiff, as Executrix of John Adams (17) 
T againſt the Defendant; Foꝛ that he took, chaled and eloigned 

to places unknown, two Dren which were the Teſtatoꝛs tempore 

mortis ſuæ, to the damage of the Plaintiff: 30 1. Et in retardatione 
Teſtamenti, and ſhews the Teſtament; And the Defendant there- 

upon demurred in Law: And it was moved, that this Action 3 
brought by an Executoz ig not good, becaule there ought ts 
have been mentioned, That the goods were taken extra cuſtodiam 

ſuam ; which is properly, where an -Executo2 bꝛings an Action 

fo2 goods of the Teſtatozs taken after his deceaſe: the Action 

being brought as Executoꝛ, aught to have mentioned it to be r. N Br. 27. 
extra cuſtodiam ſuam, Ss is the Regilier,, Fol. 49. 42 Ed. 3. 26. 

48 Ed. 3. 20. 11 Hen, 4. 12. Aion bzought- by a Churchwarden 

ol goods of the Church, ec. Put an Executoꝛ may bave an Action 

in ſuch Caſe of his own poſſeiſion, and as his own proper goods, 

without naming himſelf Executoz,and without chewing the Teſta- 

ment: but then the Declaration ought to be, that the Defendant 

took ſuch goods Ipſius querentis, &c. So the p2operty ought to 

appear to be in him: Wherefoze it is not good as it is; and of 

that opinion was Williams Juſtice, , But Fenner and Tanfield 

e contra: Becauſe he hath elegion to bying it either of his own 
poſſeſſion, oꝛ as Executoꝛ; And although in the Daiginal TUrits, 

they uſe this courſe to ſpeak de cuſtodia ſua, that is by reaſon of 
the Foꝛm in ſich Caſes uſed, and the Clerks in Chaticery will not 
alter their courſe ; But it is not of neceſſity; And in Declara⸗ 
tions here, it is not neceſſary to be ſo ſfricly purſued: 'TAhere- 
foze, inaſmuch as by the Teſtatoꝛs death the poſſeſſion is caſt upon 
the Executrix, it is to be intended, that the goods were in cuſtodia 
ſua : and foꝛ that cauſe, the Declaration is good. And it was ad⸗ 
judged fo2 the Plaintiff againſt the opinion of Williams, cæteris ab- 
Entious, | 


= 


Woolmer verſus Caſton. 


| Bis firmæ. Ofa Leaſe Fulmerſton of © Meſſua⸗ (12) 
ges 3000 Acres of Land, 3oooAcres of Paſfure in D. per 
nomina of the anno? of Monkhall, and five cloſes per nomina : 
The Defendant pleaded Not guilty , and the Jury give an eſpe- 7 9 
cial ver dict, viz. quoad four Cloſes of Paſture containing by 
eſtimation 2000 acres of Paſture, that the Defendant was 
Not guilty : Quoad Reſiduum, They find the matter in Law; 
And it was now moved bp Yelverton , that this Uerdic was 
imperfect in all; Fo2 when the Jury find that the Defendant — 18. 
was Not guilty of four cloſes of Paſture, containing by eſtima- pon. 33 
tion 2000 acres of Paſture, it is ming doth not appear 3 cr. 263. 
| of 
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(13). 
1 Rol. 51.42. 
Hob. 331. 
x Cr. 572. 
Ante 66. 


r Rol. gr. 
Telv. 154. 
3 Cr. 282. 


Ante 66. 
Hob. 77. 
1 Rol. 42. 


Poſt. 154.231. 
424- 


—— 


of how much they acquit him, and then when they find quoad 
Reſiduum fo2 the ſpecial matter, It is incertain what that Reſidue 
is; So there cannot be any Judgment given; And of that opt. 
nion was all the Court, Wherefore they awarded a Ven, fac. de 
novo to try that Jflue. 


Minors verſus Leeford. 


Ction fo? theſe wowds 5 Thou art a Thief, and haſt ſtoln Maſter 

Saint George his Tree; After Uervict foz the Plaintiff;it was 

movep in arreſt of Judgment, that the wends be not Actionable, 
Foz to ſap Thou haſt ſtollen a Tree, an Action lies not; Foz it is 
tony, ko; it fs Arbor dum creſcit; and of that opinion 

was the Court: And then when he ſaith, Thou art a Thief, and 
thou haſt ſtollen a That thews the reaſon of his ſpiech, which 
fs not any flanver 3- lo no Action lies, ec. Tanfield 7 Eliz. in Stan. 
leys Caſe in the Common Bench, this difference was agrid, 
Thou art a Thief, for thou haſt ſtoln ſuch a thing, the ſtealing where 
of appears to be no F zan Action lies not; foꝛ the ſublequent 
words ſhew the reaſon of his calling him Thief: But when he 
ſaith, Thou art a Thief, and thou haſt ſtoln ſuch a thing, which in it 
ſelf is not Felonp: pet the Action lies for calling him Thief gene 
rally And the Advition, And thou haſt ſtoln, is another dilting 
ſentence by itſelf, and is not the reaſon of the fozner ſpalch, ng 


1 thereof, but an addition thereto. And lo he con 
ceived here; and of that opinion were Fenner and Williams: But 
Yelverton voubted thereof, and (abſente Popham) Jt was ad 


juvged foz the Plaintfft 
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eration of eh (1) 
one duch Copy: 


1 1 Land to the Pantt tilt in fuch m. as one Dra- 
42 ae eh 1 5 that Drables 
adviſed, -that.he ſhould make a ſutrenver of that kand at the next 

the Hanno, tb the uſe” of the Plainfiff-atidhis Heirs, | 
uld enter into alt.obtigcation-vr 40 1: of that 


[ 1015 ch the hte nor making 
that ſurrenver, and kd nor becoming vbliged accowiny to the late 
oder : The Defendant pleaded Non Aflumpfir,aitv fund agalnft 
him: And it was now moved in arreſt of Judgment, that this pon. 571. 
bꝛeach, in not entring itito — obligation, was il: And then Dam⸗ 


ages being given. as well fo2 that as fo2 the other, no Judgment 
may be x; und ot rh e 5 „ 1 0 done Count : 2 F . 
rhe oer | at ſholild make 


an 0 1 3 enn amn 7 aud therefore the 

other! 0 0 to petcorm tt: And the breach being afMgned co. 5. 108. « 
in two things, wherebf'the one ts not ang cauſe d the breach of 1 TM 
the Affim ofit, the Dar 8 being wen intirely, art intended to — 10.132. a. 
be given pk welk fox the oſte as fo? the other: therefoze fil. enihere- , 

fore Judgment was given fo2 the Defendant, Ni 


Symſon verſus Kirton. 


Ts ſpas Upon Evibener, whett he hath made his Till in (2) 
unt t vifev his Land to Anne Hide and her Þeirs; 
erward deing ück and ping pon his death bed (becauſe 


Anne Hidę. Hu not chme to viſit him EP that Anne ſhould 
not have anz part of Jig Lambs 07 G000s; held by all the 
Court, That it wag not any r 8 Fe Wk being but by 


etttioning” 1 But the revoca⸗ 


tion otight'to be by expzers wozdg, that de divrevoke his TItil and z cn. 
that the ſhould not habe hie Wa wen unto her by his (Ulll, oz fr 457- 
luch like: ted m 1 to ou an expreſs re- 
et Rereok. (0 1 020 +, 

1. (135.9 Ifen 
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Gregory verſus Wikes. 


(3) A —_ -CAhereas the Defeiwdant was endebted to the 
Plaintiff in 15 l. That the Defendant promiſed to pay it by 
25s. the Quarter, and to. enter into Bond upon requeſt fo2 the 
payment of thoſe Sums; and alledgeth requeſt to enter into 
Bond of 30 l. fo2 the payment of thoſe Sums 3 which requeſt wag 
made after the end of the Quarter, after the pꝛomiſe: Aftex 
Qerdic fo2 the Plaintiff, it was moved in arreft of Judgment, 
that this requeſt to enter into Bond of 301. and refuſal thereof, 
was not any beach 3 Foz there is nat any pzomile to enter into 
Bond in any Sum certain; Sed non allocatur. Fo the Aſſumpſit 
being to enter into Bond, no Sum being mentioned: It is in- 
tended a Band of the double Sum, which is the ulual courſe be. 
twirt parties, antfaftet the Common Jntendment'; wherefoze it 
ts god enough. Secohvly, becauſe the requeſt is after a Quarter 
paſf, which is not ſufficient, being after the day ok payment; Fox 
if there ſhould be a Bond foz the payment at a day pat, it ſhouſd 
be a foxfeiture pzelently. Wherefoze foz this cauſe it was adjudged 
fo2 the Defendant, . A : 


| Green verſus Auſten. | 
nom: To ffay a Suit fo2 N 5 Jt was ſurmiſed 

to be a cuſtom within the Parith , That the Pariſhioter 
ſhould cut his graſs and make it into Cocks, and ſet out the tenth 
Cock fo? the Parſon, which was a diſcharge of the firſt and ſecond 
veſture And the Suit being koꝛ Tythes of the alter mouth by 
the Uicar, this pꝛeſcription being allevged againſt him, he de 
murred thereupon, and it was adjudged a good pꝛeſcription, and 
Bar againſt him. | 


Blunt & Farly verſas Snedſton, Mich. 2 Jac. Rot. 353 


?Rror of a Judgment in the Common Bench, in Ejectione 
LL firmz: TUhere one of the Defendants pleaded Not guilty; 
and Gerdid fo2 the Plaintiff againſt both, and Judgment ac 
codingly; The Erro affigned was, becauſe in the Ven. fac 
Conſtantinus Callard was returned, and ſo named in the Diſtrings 
put in the Pannel annered thereto by the Sheriff Con ſtantias Cal 
lard was returned and ſwom , and l was returned by that 
name upon the dozſe of the Poſtea : And this Erro? being aſſigned 
ore tenus, the Recow of the Ven. fac. & Diſtringas being removed 
befoze, it was held to be .manifeſt Erroz ; fo2 they be -diſting 
names of Baptiſm , and there cannot be any amendment as 


3 | 
cot 355-457- this Caſe is: wherefoze they were of opinion to reverſe it, 


but gave day to adviſe from Hillary Term until this Term. 
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And in the mean time the Defendant in the Writ of Erroz ob- 
tainen a Releaſe of all Erroꝛs from one of the Plaintiffs in the 
wit of Erroꝛ; And the firſt day of this Term pleaded it in Bar, 
as a Plea pris darraigne continuance: And thereupon a De: 
murrer was entred in name of both the Plaintiſfs in the wat 
of Etroꝛ; Foz, In nullo eſt erratum being pleaded befoze ; There 


could not now be any ſummons and ſeverance 3 And it was now 


argued whether this Releaſe ok one of the Plaintiffs in the 
wit of Erroꝛ, ſhall bar both, 02 none ok them; Foz it was 
moved, that in regard the Action was in the perſonalty, the 
reſeaſe of the one ſhould bar the other: But all the Court after 
argument at the Bar reſolved, that it ſhould bar but him only 
who releaſed it: Foz the Plea being by way of Action, to dil- 


charge themſelves of damages which were recovered againſt 3 cr. 64. 
them, and to he reſtored to the poſſeſſion which was loſt by the Fo. 


firſt Judgment; And they being joyned in the firſt Action by the 


art of the Plaintiff, and not by their own voluntary am: Jt ig tb. 3. 


not reaſon, that the ac of one ſhould charge oz pꝛejudice the 
other: Fo! then by ſuch pzactice any one might be charged, and 

ſhould not have any remedy to diſcharge himſelf : But it they had 
ben Plaintiffs in the Record by their own act; As in debt upon 
an obligation, and had bien barred in Judgment, In Erroꝛ upon 
that Judgment, the releaſe of one ſhould bar the other: Foz as 
the one might have releaſed the obligation, oꝛ diſcharged the pzin- 
tipal Action; which ſhould bar his compayton wherein they are 
joynt Plaintiffs by their voluntary Act: So the releaſe of the mit 
of Erroꝛ by the one ſhall bar the other; But it ſhall not do ſo in 
the pꝛincipal caſe, fo2 the reaſon before alledged : wherefoze it was 
adjudged that the Judgment ſhould be reverſed, quoad him who 
did not releaſe 3 and that he ſhould be reſtozed to all what he ſoft : 
And quoad the other who releaſed, Chat he hould be barren in 
his wit of Grroꝛ. Note, this manner of Judgment was entrey 


by ſpecial direction ok the Court, Vide 2 H. 4. 16. 11 Ed. 4. 8. , c 


IIR. z. Condemnation 16. And a Judgment, Paſch. 39 Eliz. Rot. co. 
359. inter Razin & Ruddock. 8 | | 


Olley verſus Paradine, Trin. 3 Jac, Rot. 48 l. 


Ebt, Upon a Leaſe fo 21 years by John Paradine 3 1. Jan. 

26 Eliz. from Chriſtmas befoze, rendzing 20 l. per ann. at 

the four uſual Feaſts, viz. The Annunciation, Midſummer, Michael- 
mas, and Chriſtmas, o at the end of one month after every of the 
ſaid Feaſts 3 who conveyed the Reverſion by Common Reco- 
very to Hugh Ofley ; who died ſeiſed, and this Reverſion de- 
ſcended to the Plaintiff, who is yet ſeiſed of the Reverſion at 


the day of the Bill purchaſed, which was 1. Febs. 2 Jac. and the 


Defendant being poſſeſſed of the Term by vertue of the ſav 


Demiſe. 
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1 Cr. 55. 243. 


Poſt. 349.38 5. 
3 Cr. 860. 
Hob. 65. 


Co. 11.7.2. 
x Cr. 243. 
Poſt. 252. 


Common 
ſigned, Foꝛ chat in tuelpaſs of Battery aud;Woundtag againſt 
two, the one pleads to all, except iche wounding; That it was in 
his own dekence, and to tde wounding Not guilry's Che other inſli 
fies all in his own'defente : And in Aue upon thoſe Pleas, Cht 
Jury found the firſt guilty of the wounding, and the other: Iſſue 
againſt him allo, and aſſeſs damages 20 l. Anvfaund the Jſſte alſa 
againſt the —— and damages 100 l and gane entire 
coſts againſt both: And Judgment given accazdingty of the ſeveral 
damages againſt them; and enttee cofts againk boch; and there. 
upon a Trit of Ertoꝛ was bzoundt: Che Grroq aſſigned was,be- 
cauſe there'ought to have been but one Judgment toꝛ the damages 
and he ought to have made his election, againſt whom he would 
haue taken his Judgment: And of that opinion was the whole 
Court, that this action is fo2 one joynt Treſpaſs, therefore one 
joynt damage ought to have bien given by the Jury againſt both: 
And although the Defendants had ſevered themſelves in Þtea: 
yet when they are found both.guilty al one andthe ſame Battery; 
one Judgment only ought to have been given; Wherfoze fo2 
this cauſe it was reverſed, in Sth; 36 9 ami. ne 


f 
177 # 
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Scarro verſus Saprany, in the Exchequer-Chamber. 


Rror, in the Erchequyr-Chamter, of a Judgntent given in the (8 
Kings Bench: Where in Covenant, the parties were at Ye: 19. 
Jſſue, and found fo2 the Plaintiff, and J ent accoꝛdingly; 
and Erro2 was alſigned ore tenus ( id was not aſſigned of Re: 
cow) That the Jurozs appeared, Qui elec, triati, & Jurati dicunt 
| ſuper Sacrament. ſuum uod, 8&c. And found the Jſſue fo2 the 
— Plaintiff; Fo2 that the Entry ought to habe ben, Qui ad verita- 
tem de infra contentis dicend. electi triati, & jurati,dicunt,8&c. And 
the wowds (ad veritatem de infracontentis dicend.) are omitted; rot. 207. 
Arnd it doth not appear that they were ſwom ad inquirendum of the 
point in the Jdue ; Ideo male, gs in a R. 3. Electi, Triati pas 
omitted, and held to be ill: But it was moved, that it wag hut 
matter ot fozn 3 Foz when the Jury find the pojt ＋ bo 
pears that they were ſwo2n ad inquirendum of the point in 3 
And if it were material, pet it is amenpable by the Statute of 
3 H. 6. Becaule it is but the default of the Clerk in not entring 
thereof; Ind of that opinion was Fleming Chief Baron: But all 
the other Juſtices and Barons again it, that it was material, and 
not amendable : (herefore fo2 this cauſe it was reverſed. 
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Ction koꝛ theſe woꝛds, You did moſt perjuredly preſent 
meat fach a viſitation before ſuch an Ordinary 3 After 

" " Qerdi#, upon Not Guilty /pleaded, It was moved in 
2 gKgrrec ot Judgment, that an tion lay not -kfo2 thele 
wozds : And ok that opinion was the whole Court: Beraule it 
doth not appenr that he was Twonn, nor what be Ciooze, ſo as he 

- might cornmit perjury  'No2 that it was in any judicial pꝛotied - 
ing: Mherefoe it was adjtivged koꝛ the Defenvant. % 


Price's Caſe. 


Rice was endidted upon the Statute of 5 Eliz. of perjury, be: 

cauſe he was pꝛoduced as a witneſs foꝛ the King, upon a trial 

in an inkoꝛmation, and (won, cc. ſnewing the Oath, and the fal- 

ſity therein; And exception was taken, That a witneſs being pꝛo⸗ 

3 loſt, 164. 'DUCeD and depoſed fo2 the King, may not be puniſhed by way of 
80 5 99-2: ENndictment, which is the Suit of the King meerly 2 Fo he cannot 
puniſh his own witneſs whoſwears fo2 him: And it wag ſaid to be 

ſo reſolved in theStar-Chamber,That a Bill there lies not againſt 

him upon that Statute. And ok that opinion was the whole Court, 

that ſuch a witneſs is not punichable by way of Endicment : 


UWhereupon he was diſcharged. 
Stork verſus Fox, Mich. 2 Jac. Rot. 431. 


Jectione firmæ. Upon a ſpecial Uerdic the Caſe was; There 

/ being two Uills, viz. Walton and Street in the Pariſh of 
Street, a Fine was levied of ſuch Lands in Street, and whether the 
Lands in Walton did paſs by that Fine, was the queſtion, the acion 
beivg fo2 them only: And adjudged that they ſhould not paſs : Fo? 
Stheet being a diſtinqt Nill by it ſelf,and Walton being a diſtinct Mill 
by its ſelf, and ſo found by Uerdict; Although Street the Pariſh 
compꝛehends both, yet in the Fine, the Lands in Walton ſhall 
not be ſaid to be compziſed, unleſs Walton had been an — 
| of 
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ol Street; And that the Fine han bern view: af Lands in the 
of Sereet; Then all had well . N er it was 


vged atenwingte. 
Doctor Laughton verſus Gatdener. 


Ebt upon the Statute 14 H. 8. cap. 5. bythe dunn, as (4) 
LY 8 Colled DEL ph ers of 

t 3 of Helios i 2 Fo that the Delendant 

uſed the Art of ck in London, " without Licence from the 
Coltedge there, agatnft the Statute, and their Charter: Foz 
which he demanded 1 l. foz every month, being the penalty given 
by the Statute The tape Porte the Statute of 34 H. 8. 


which inables every one ta pꝛactiſe k 02 Surgery, being ail 
ful therein, (notwithſtanding any the contrary, Tho Plain 
tiff replies, and ſhews the Dtatute primo Mar. cap. 9. which can- 
firms thelr Charter, and every Article thoreof ta ſtand in koꝛce; 
Any Act, Statute, Law, or Cuſtom to the contrary notwithſtanding. 
Hereupon the Defenvant demureed; Firſt, bocauſe this general 
clatife fn this Law doth not reſtrain the Statuts of 34 H. 8. Se- 
condly, that this pleading is a departure: Fo? it ought to haue 
been ſhewn befoze. Stephens argued koꝛ the Plaintiff. Firſt, That 
the Act of 34 H. 8. is repealed by the Statute of Prim. Mar. Quoad 1 Cr. 257; 
the cat of Phyſicians in London, as fully as if it had bien 
Alla erpeſs wows recited and repealed: Fo2 whey it confirms the 
of 14 H. 8. and appoints, that it, and every part thereof - 
— ln a available: — Statute of 34 H. 98. ＋ ſfand 
t, Quia leges poſteriones leges priores contrarias abrogant, 
4Ed. 4. Porters Caſe, Co. 1. fol. 25. b. Secondly, That it is nat 
any departure; Becauſe there is not any ugw matter: but mat- 
ter fron — in reviving of the founer, 02 fortification thereof : 1 cr. 257: 
* a Recod was chewn, Mich. 10 & 11 Elz. betwirt Bomelins 
++... where the Recor was in the fame manner as this Reco 
85 And there the had Judgment : Cheretoze, tc. And 
there being none on the Delendants parts ts argue, The Court 
upon hearing of — — — rule, chat Judgment Hoyld he Poſt. 139. 
entred fo2 Pianeif, unleſs 


| Reignold Nicholas — Sir John Chamberlin 


Reſpaſs, Jt was held by all the Court upon Demurrer, (s ) 

that if one ereas an Þouſe, and buitds g Conduit thereto 

in another part of his Land, and conveys water by pipes to 

the Honfe : And afterwards tells the Houle. with the appurte- 

_ Lxcephing the Land, #2 ſells the Land to —_— re- 

with le 

unto; And he hail have betty by Law to dig id the — £02 
RB amending 
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amending the pipes, oꝛ making them new as the caſe require: 
So it is, if Lefſe foꝛ years ot an Paule and Land, erect a Coy, 
duit upon the Land, and after the term determines, the Lela 
occupies them together fo2 a time, and afterwards ſells the 
Þouſe with the appurtenances to one, and the Land to another: 
The Uendee ſhall have the Conduit and the pipes, and liberty to 
amend them: But by Popham, It the Leſſee erecs ſuch a Coy, 
dutt, and afterward the Leffoz during the Leale ſells the Þouſe w 
one, aun the Land wherein the Conduit is to another, and alter thy 
Leaſe determines 2HÞe who hath the Land wherein the Conduit ig, 
may : diſturb the other in the. uſing thereof, and may byeak it: 
Becauſe it was not-erected by. one who had a permanent Eſtate, 
oꝛ Inheritance, noꝛ made one bythe occupation and uſage of them 
together by him who had the Inheritance: So it is, if a Diſſeiſa; 
of an poulſe and Land erec's ſuch a Conduit, and the Diſleile 
re-enter, not taking Conuſance of any ſuch erection, no? uſing 
it, but preſently after his re-entry, ſells theDouſe to one, and the 
Land to another; He who hath the Land, is not compellable ty 
ſuffer the other to enjoy the Conduit : But in the pzincipal caſe by 
— of the miſpleading therein, there was not any Judgment 


Radford verſus Harbyn. I 


Reſpaſs; Fo2 taking and carrying away of an hundzed load 

| of wood: The Defendant juſtifies; Fo2 that J. S. was po; 
ſeſſed of them ut de bonis propriis, and the Plaintiff claiming them 
by colour of a Deed of Gift of them afterward made, took them; 
and the Defendant retol them; And it was thereupon demurred: 
Becauſe the colour given to the Plaintiff, is a good Title fo2the 
Plaintiff, and confefſeth the intereſt in him; Fo2 colour ought to 
be ſuch a thing, which is good colour of Title, and yet is not any 
Title; As a Deed of a Leaſe fo? life, becauſe it hath not the Cere- 
mony, viz. Livery 3 So grant of a reverſion without Attoꝛnment 
is not good: But a Deed ot goods and chattels, without other 
tt. oꝛ ceremony is good: So ot colour by a leaſe fo2 years oꝛ by 
Letters Patents, ft is not good ; becauſe they make à good title 
in the Plaintiff; And of that opinion was all the Court: TUhere 


koze, ec. 


Dent verſus Oliver, ante Mich. 2 Jac. 


T Reſpaſs : Quare vi & armis apud Manerium ſuum de Halling: | 

| ton erexit quoddam velabrum, Anglice a Toll-booth, & vi 
& armis cepit Tolnetum, & adtunc & ibidem inſultum fecit ſuper 
IS. ſervientem ſuum, and diſturbed him in gathering Toll ad ferian 
ipſins le Plaintiff ſpectant. g Defendant pleaded Not guilty, and 
found againſt him: And Uerdict it was moved in arreſt of 
Judgment; Foz that it is, vi & armis erexit 5 &c. 
11. 3 | - hereas 
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TUhereas it cannot be vi & armis. Sed non allocatur : Fo? thereby 

the Land is bꝛoken by pitching therein: And although it is not 

ſaid Clauſum fregit, pet it is god enough, and puniſhable, as a 

Treſpaſs fo2 erecting a Booth, although it be not any breach of 

the ſoil. Secondly, Foꝛ that he makes not any title in his De- 

claration, viz. By ſhewing, that he had a Fair by p2eſcription, 
no2 that he had Toll by preſcription belonging to his Fair. Sed At. 43. 
non allocatur : Foꝛ it is a poſſeflowp Action, and is a ſufficient — 
poſſeſſion againſt a ſtranger, without making any ſpectal title, 7-7. 
Thirdly, Fo2 that it is quod vi & armis he took Toll, which cannot voſt. 673. 
be; But it ought to be an Action upon the Caſe 3 Sed non alloca- 
tur: F02 as well the one as the other Aion well lies, as 11H. 4. F. N. Br. 91. G. 
& 11 Ed. 3. tit. Treſpaſs are. Fourthily, Fo2 that this Action is 

brought foꝛ the Allaulting of his Servant, which lies not without 

Batter p, per quod ſervitium amiſit. Sed non allocatur: Fo? it is 

not bꝛought foꝛ the Aﬀault, but betauſe by that means he was 

diſturbed in the collecting the pzofits of his Fair: Tlherefoze it 

was adjudged fo2 the Plaintiſ᷑l. 


The King againſt Champion. 


Rror of a Judgment given in the Common Bench in a Quare (8) 
„Impedit fo2 the Church of Moreton Valence; The ſole Queſti- . 24 
on was, whether a double uſurpation ſhall put the King out of Ante 33. 
poſſeſſion, and put him to a TUrit ot Right of Advowſon, And Moo 338. 


againſt the opion of Anderſon, Jt was there adjudged, Chat 


the King was put to his Writ of Right and could not main. 


tain a Quare Impedit: But now the Erroꝛ being aſſigned in 

matter of Law; After divers motions, the Court reſolved, That | 
the King map well maintain a Quare Impedit : Fo? the King _ 54 
hath ſuch Pzivfledge, that he cannot by any Act be put out ob 
bis Inheritance, unleſs by his own Patent: And as he can- 

not be outed of his Jnheritance concerning Land; fo he can- Hob 242. 
not be outen of an Advowlon: But uſurpation upon him, and co. g. 3. 


plenerty ſhall bind him quoad the poſſeſſion, until he remove Co. Lir.344. b. 


the Incumbent by Quare Impedit : Fo2 reaſon requireth that the f. 325. 


Church be ſerved ; And one being in by preſentment, and accoz: 


ing to the Ceremonies of the Church, cannot be put out with- 


.out Action. And as it is agreed, That a Stranger cannot 


put the King out of poſſeſſion of an Advowlon; but that it is 
in him to grant oꝛ diſpoſe thereof: By the ſame reaſon a ſecond 


* preſentation ſhall not gain any poſſeſſion, no2 twenty peſentati- 
ons; but that he always remains ſeiſed, and in poſſeſſion of 


the Advowſon : Foz there ought to be a time when one may 
ſay, that a party hath gained poſſeſſion againſt the King ; And 
if he cannot gain it by the firſt-: Then the King remaining 
in poſſefiion , after the firſt preſentment, and plenerty thereby, 
there is no more outed from by him the _ than by the firſt, 
2 and 
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and by conſequence he is not outedby twenty others: And Po 
ham faid, ft was fo reſolved, Mich. 38 & 39 Eliz. in Huſleys Caſe; 
That two od thee uſurpations upon the King, doth not gain ſuch 
a poſſeſſion againſt him, but that the Advowſon remains alway 
in him, which he may grant, and upon Avoidance, may pꝛeſent 
thereto, and maintain a Quare Impedit upon diſturbance ; an 
although it hath been ſaid, that in Yeardleyes Caſe (which waz 
adjudged 25 Eliz.) The Queen was not put out of poſſeſſion by 
a double uſurpation: but maintained a Quare Impedit, and was 
not put to her wait of right of Advowſon) The Recoꝛd doth not 
mention any Jnduction upon the ſecond preſentment; ſo as there 
was not any plenarty againſt the King: yet Popham and Taz. 
field ſaid, they well remembꝛed the caſe was then argued, as 
there had been Jnvucion : And then the Court did not conceibe 
but that Induction was filly pleaded, and yet reſolved, that | 
ſhould not bind the Queen, and gave Judgment accoꝛdingiy; Any 
ſo the Low Anderſon hath repoꝛted it: Therefore they all here re 
ſolved accoꝛdingly; And Judgment was reverſed, Fenner, conſer- 
tiente, ſed hæſitanter. | 


Mathewſon verſus Nicholas Rowe, Mich. 3 Jac. 
| Rot. 343. 


Rror of a Judgment in the Common Bench in Debt upon 

a Leaſe fo2 years, and declares of a Leaſe of a Meſſuage 

and Farm vocat. Muſwell Ferme in Clerkenwell in Comitat. 
Midd. ac omnia, domos, ædificia, &c. & Hereditamenta eid. Meſ- 
ſuag. pertinent. jacent. & exiſt. in Muſwell, Hornezey, Finchley 
& Clerkenwell, vel eorum aliquib. in dito Comitat Midd. Ac 
omnia ſeperalia, clauſ. & parcellas terræ in Muſwell, Hornezey, 
Finchley. & Clerkenwell, vel eorum aliquib. in dicto Comitat, 
Midd. dicto Meſſuagio ſpectant. vel cum eod. dimiſſ. viz. Totum 
illud clauſum prati vel paſturæ vocat. Hilly field, &c. Hubendum fo 
21 pears rendꝛing 801. per ann. And fo? rent arrear fo2 a year he 
bzings his Action; The Defendant pleads Non deber, and found 
againſt him, and Judgment accozdinglyz And the Erro? aſſigned 
was: Becauſe the Declaration is uncertain; Fo2 that it ap- 
pears not, in which of the Uills the Land lay. Foz the Decla- 
ration is of a Leafe of the Lands in thoſe Uilis, vel earum aliqua. 
Allo, he declares of the demiſe of a Cloſe, of Medow vel pa- 
ſturæ, which is untertan. Sed non allocatur; Fo in a Decle- 
ration wherein no Land is demanded , noz to be recovered, 
It is ſufficient, ik the Declaration de as general as the moꝛds 
of the demiſe ; Fo2 it is grounded Upon the contrac : CUhece- 
foze the Declaration may be accodingly :'Bue in an Ejedti- 
one firmæ, where poſleffion is recoveradle; There the certan⸗ 
ty of the Land ought to be ſhewn, and in what place it 
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#62 an Ejectione firmz de uno Meſſuagio five Tenemento hath 1 
been ruled to be tl: And it was ſald, that fo2 the point in Queſtt- Pod. 621. 


on in Sir William Reads Cafe, ſuch a Declaration was adjudged 
good. TUherekoze the Judgment was affirmed. And the ſame 
Term in the Erchequer-Chamber befoze the Juſtices and Barons 
ſuch a TUrit of Erro2 was depending upon a Judgment given in 
the Kings Bench upon ſach a Declaration, which was verbatim 


as this Recowd iss and there the Judgment was alſo affirmed. 


And it was there held, that if one lets alt his Lands in the County 
of Middleſex and Eſſcx. A Detlatation in his debt upon this Leaſe, 
viz. that he demiſe unto him all his Lands in the Counties of 


Middleſex and Eſſex, without mentioning any Gill wherein any Poſt 370. 


of them lies, is good enough; And they laid, that ik the declara- 


tion had not been good, vet when he declares of a Leaſe made at 
the Hard and Patith ol Bow in London; of Land in Middleſex, and 
the Defendant pleads thereto Non debet, this makes the veclata⸗ 


tion to be good. Foz the trial ſhall be now at London, and the 
place where the Land lies is not material, as in the Cale ot 18 Ed.. 


A man declares of a Leaſe fo2 years, and doth not chew the place nod e:. 
where it was made, it is ill: yet ik the Defendant admits it, and 3 Cr. os. 


wy" a ſurrender,now the declaration is made good. TUherefoze 
ere, ec. x 45 a TE 


Emorandum: This Term Sir Edward Coke the Kings Attorney, 
M of the Inner-Temple, was made Chief Juftice of the Common 
Bench, He was fworn in Chaucery as Serjeant, and 'afterward went 
preſently into the Treaſury of the Common Bencb; and there by 
Popham Chief Juſtice his Party Robes were put on; And he forth- 


with the ſame day was brought to the Bar as Serjeant; And pre- 


ſently after his Writ read and Count made, he was created Chief 


Juſtice, and fate the fame day, and afterwards rofe and put off his 


party. Robes, and put on his Robes of a Judge. And the ſecond day 
after went to Weſtminſter with all the SSciety of the Ixner- Temple 
attending upon him. | 


Cockſon verſus Cock, Paſch. 4 Jac. Rot. 60 7. 


NOvenarit. Againf the Detendunt Aſſignee of Dalton: Foz 
that upon an Indenture of Demiſe Dalton cobenanted fo2 


himſelf, his Executozs and Adminlffeators-to leave 15 Acres 


every year fox Paſture abſque cultura ; And that he granted his 


Etlate to the Defendant, and that the Dekendant non reliquit 15 
acras ad Paſturam, but ſuch à day anv- year plowed up a. And 


upon this Count it was demurred, becauſe the Aſſignee not be- 
ing named, it is not any Covenant which thall bind the Aﬀſignee; 
fo2 it is collateral. But all the Cort held, that this Cove- 


Poſt. 139.363. 
482.668. 


(10) 


(11) 


nant ts to be perkommev by the Allignee, although he be not co. 5. 16. a 
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Termino Trinitatis, Anno quarto 


the nature of the Soil; But to do a collateral covenant, as to 
build de novo, o2 ſuch like, ſhall not bind him, unleſs named. 
TWherefoze it was adjudged fo? the Plaintiff. 


Johnſon verſus Sir John Aylmer, Mich. 3 Jac.Rot. 1943. 


Ction : Fo? that the Defendant Hæc falſa & ſcandaloſa verba 
ſequentia dixit & publicavit, viz, Mr. Price, you do my Lord 
urleigh wrong, that you do not apprehend Jeremy Johnſon (innu- 
endo the Plaintiff) for a Felon, . and ſeiſe his goods 3 For he ( innu- 
endo the Nlaintiff) hath ſtoln a Sheep from Wright of Rirsby (innu- 
eudo John Wright) The Defendant pleaded Not guilty, and found 
againſt him, and damages aſſeſſep to 501. And after Uerdi, it 
was moved in arreſt of Judgment, that the wows be to generally 
laid to maintain the Action: Fo2 they be not alledged to be ſpoken 
of the Plaintiff, in the wit oꝛ Count; but only in reciting the 
wozds, he ſaith, innuendo the Plaintiff; And the ianuendo without 
expreſs alledging the woꝛds to be ſpoken of the Plaintiff, will not 
maintain the Action. And of that opinion was the Court: where⸗ 
foze it was adjudged fo2 the Defendant, 


Harrold verſus Clotworthy, Paſch. 4 Jac. Rot. 1356. 


A Ebt upon an Obligation, conditioned fo2 the payment of a 

_F# lefſer Sum: The Defendant pleaded, Tender al jour & touts 
temps priſt; The Plaintiff received the pzincipal Sum in Court; 
and Judgment to acquit the Dekendant of the Sum received. 
And the Plaintiff to have damages, alledgeth a demand of the 
money from the Defendant. And it was thereupon demurred 
and adjudged fo2 the Oefendant. Foz if the Plaintiff would have 
damages, he ought not to have recived the money; but to ſuffer 
it to remain in Court. Foz after Judgment, Quod eat inde fine 
die, no Iſſue ſhall be taken. e | 


Laſhmer verſus Avery, Hill. 3 Jac. Rot. 451. 


Pon a ſpecial Aer dia, the Cale was; A cuſfom of a Man⸗ 

4. no2 was found to be, that if a Copyholder in Fee died ſeiſed, 
his Feme ſhould hold it during her like, as Frank Bank: The 
Low inkeoffs the Copyholder, who died ſeiſed; whether ſhe ſhall 
hold it, ec. And adjudged, that ſhe ſhould not. But if the Lozd 
had infeoffed a Stanger of that Land, yet the Land remained 
Copyhold, and the cuſtom is not taken away. 


NR it was held by all the Court inter, phat eradica- 
ting of white thorns is waſt 3 But ſuccidendo &&. vendendo is 
no waſt, unleſs it be laid, that they grew in paſture for defence o 


Cattel, and were of the greatneſs of Timber. 7 18975 
| KN IF Param 


3 kJ. 


1 


— — 


Paramior verſus Chapman, Paſch, 3 Jac. Rot. 106. 


Eplevin: The Defendant avows upon the Statute Infra (s) . 
feodum & Dominium upon a ſtranger ; The Plgintiff ſaith, ****© 
Non tenuit generally without alledging Tenure de aliquo, and 
Traverſeththe Tenure-alledgedz' And it was ruled to be ill, and 
fo2 that cauſe Repleader awarded. And it was held, that the 
Plaintiff-might have all Pleas which he might have at the Com- 
mon Law, beſides Diſclatmer  Fozhe might Traverſe the Tenure, 
oꝛ plead hors de ſan fee But he cannot plead Non tenure gene- 
rally at the Common Law. e | 


Osborn & Bradſhaw verſus Churchman. 


Sborn and Bradſhaw were Sureties fo2 one Churchman foz (17) 
the payment of money, and had counterbonds to ſave them 13 EL cp. 7. 
harmleſs ; the money was not paid at the day, and the Sureties 
paid it; And afterwards Churchman became Bankrupt, and whe- 
ther they were Creditoꝛs within the Statute, was the Queſtion. 
And it was reſolved, that they were; And in this Cale, in an Aſſiſe oft. 140. 
betwirt the Creditozs and the Son of Churchman, Jt was found, juag. Ref 757. 
that the Father by Indenture in conſideration of love which he 
bare to his Son; and fo2 natural affection unto him, bargained 
and ſold, gave, granted and confirmed that land unto himand his 
Heirs 3 This Deed was inrolled: The Queſtion was, whether 
this land ſhould paſs; and it was held, it ſhould not,unleſs money co. 4. 61. a: 
had been payed, oꝛ ſtate were executed; Fo? the Uſe ſhall not paſs: 
But becauſe the Son was then in poſſeſſion, it was held to enure 
by way of confirmation. | | | 


Nowel verſus Dier, Hill. 3 Jac. Rot. 840. 


A Ction fo? words; The Defendant pleads quoad part of the (18) 
woꝛds Non culp. quoad other part Juſtifies, by reaſon of a 

Felony committed in the County of Somerſet. The Plaintiff 

ſaith, de Injuria ſua propria, One Ven. fac. was awarded in the 

County of Berk. where the Action was bꝛought to try theſe Iſſues, 

and found fo2 the Plaintiff, and Damages ſeverally given; And yo. 246.264. 

fo2 the Mue miſtrted the Plaintiff releaſed his Damages and a2< 4395 | 

Action: And had Judgment fo2 the other. —— 


Criſp verſus Gamel, Hill. 3 Jac. Rot. 609. 


T was reſolved, That where in an Aſſumpſit, two confde- (19) 
rattons be alledged, the one good and ſufficient, and the Poſt-504- 


Ante 110. 


5  dther idle and vain 3 Jf that which is good be p2oved, it . . 3Cr.149. 755. 
5; n : 
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Termino Trinitatis, Anno q quarto 


and although he fails in the pam of the other, it is not material; 
Becauſe it was in vain to alledget/3 and it ig, as if it had not 
den alledged. ö 


 Srarling verſus Long, Mich. 3 Jac. Rot 131 5. 


(20) "Reſpaſs ſuper Calum : The Urit wag ad dammum 40 l. The 
Count was ad damnuam 60 l. After Uerdict this variance 
was ſhewn in arreſt of Judgments. Sed non allocatur. But it was 


Poſt, 294-630. held, that be ſhould not have mote Damages than in the Crit ; 


noherekoze it was adjudged fo2 the Plaintiff, Vide Trin. 3 Jac. 
Rot. 1812. betwirt Church and Fel the like exception taken: 
And adjudged as here. 


— p 


: Termino Michaelis, 
Anno quarto Jacos1 Regis in Banco Regis. 


th. m — _—_ "WI" I I 


— —_ 


— 


| Ote, That the firſt part of this Term was ad journed, viz. from (1) 
 Ofabis Michaelis unto Menſt Michaeli propter Peitilentian 1 
and at Menſe Michaelis none of the Court ſate, until quarto die poſt. 
Wood verſus Smith. 
A Ction ſor Trover of divers goods, (naming them particular- ( 
ty,) and converting of them; The Defendant pleaded Not 
gu ty, and found agatnit him, and damages allened to 40 l. And 
was now moved in arreſt of Judgment; Firff, that the Action 
is bꝛought, of divers things by an Admintttratoꝛ, of goods of the 


Jnteſtates found and converted; And it appears that parcel of 
thoſe goods are things fixed to the Freehold, and as parcel there- | 


and the — and the Leas (which is a bewing Lend) and 
the Caſhing 


2000 


And the tontra 
untothem by the'D 


Declares 
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F. N. Br. 38. l. m. 


Poſt: 148. 654- 


Fy 
— 


declares that he was poſſeſſed de uno Spadone, una equa pretii 535, 
4 d. So there is not any ꝑꝛice at all fo2 the Gelding; and fo? that 
cauſe Popham and Yelverton held the Declaration to be ill: Fg 
to every thing there ought to be added the value, if it be a den 
thing, and the paice if it be alive; And kozalmuch as this wanten 
thereof, they held it to be vicious. But Williams, Tanfield and 
Fenner è contra; f02 they ſaid, it was not ot neceſſity, elpetially 
where the thing is not demanded, but damages fo2 it. And there: 
foze Williams cited the Regiſter, fol. 37. that ſuch exception at the 
Common Law was not material: But they held, that at the mot 
it was but default of Foun,whigh is aided bythe Statute of 18 Eli 
But the other Juſtices denied it, and ſaid, it was ſubſtance am 
not foꝛm only: But afterwards upon viewing the Roll in Court, 
although the Recowd of Niſi prius was ſo, yet the Roll is de uno 
Spadone & una equa pretii 53 s. 4d. So the pꝛice extends to both: 
wherefoze they all held it to be good enough. Therefoze they 
awarded that the Recozd of Niſipriusfhouldbe amended accoꝛding 
ts the Roll; and it was adjudged fo2 the Plaintiff, Note, there 
was a Peeſident cited, Trin. 23 Eliz. Rot. 723. That fo; wanting 


vi 


& armis in Treſpaſs, it was reſolved to be but koꝛm and not 


ſubſfance 3 and alded by 18 Eliz. | 
Marham verſus Peſcod, Trin. x Jac. Rot. 8 38. in C. B. 


(3) 


wh 


Rror of a Judgment in the Kings Bench, in an Action upon 
the Caſe, where the Platntiff declared, TWhereas he was 


bonus & honeſtus, &c. That the Defendant falſo & malicioſe 
pꝛocured him at ſuch a Seſſions of the Peace befoze ſuch Juſfices 


of 


the Peace to be indicted of Felony, fo2 the ſtealing of a piece 


of timber from the Plaintiff, Et ea occaſione capi, & apud Nor- 
wich to be impꝛiſoned until coram J. B. & A. S. Juſticiariis pacis & 
ad audiendum, & e. legitime acquietatus fuit: ad damnum, &c. 
The Defendant pleads, that he was poſſeſſed ok a piece of tim 
ber, which was feloniouſly ſtoln from him by perſons unknown, 
which was kound in the Plaintiffs poſſeſſion : Thereof he 
complaining to Serjeant Haughton being Juſtice of Peace, 
who examining the Plaintiff, and finding cauſe of ſuſpicion in 
him that he had ſtoln it, committed the Plaintiff to pꝛilon, and 
bound the Defendant in a Recogniſance to pꝛolecute againſt the 
- Plaintiff; Fo2 which cauſes he exhibited a Bill of Endicment 
thereof , and the Plaintiff was Endicted 3 which is the ſame 
conſpiracy : The Plaintiff replies, de injuria ſua propria abique 
tali cauſa; and Jfſue joyned thereupon, and found fo2 the Plaintif, | 
and Judgment accowdingly 3 And now Erroz bzought thereof, 


T 


firſt Erroꝛ afſigned was, foz that the Dxginal TUrit and : 
claration varies; and in truth, there was one Oziginal Writ 
ich was certified upon this -TUrit of Erroz, which varied 


from the Declaration certified But the Plaintiff had bzought 
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another/Writ, and did not derlare upon the firſt, but declared up- 
on the-fecond Crit, which agred* with the Declaration; which 


wit: was not certified: wherefoze:the Defendant in the wit: of 

Etro? allevged Dimtnution, and had a Certiorari, whereby it was : 
certified 5 which was held god enough by all the Court. A ſe- . 2, 
cond Erroꝛ affigned was, becauſe the Plea-in-Barr is ill, and no 1 Kol 765. 
Barr to the Action,- and ſo the Jdue joyned is not material, and 

then the Judgment thereupon is Erroneous: Sed non allocatur; 

Fo2 the Plea in Bart is good, fo2 it is a god juſtiſication of his | 
dealing, ik it were true, as 8 Hen. 4.6. & 31 Eliz. betwirt Knight Moor 4. 
and Jerome in the Rings Bench, it was held, that ſuch a Juſtt- Fon. 191. 
fication was good. A third Erroꝛ which was not afligned, upon 

Recozd, but ore tenus, that the Declaration was not good, was, 

becauſe it is, that he was legitime acquietatus, und doth not ſap, 

Inde nec de Felonia prædicta; So as it doth not appear-whereof 

he was acquitted: And conſpiracy lies not, unleſs he ſhews that 


he was lawfully acquitted of the Felony afozeſaid: And therefoze 


Fitz. N. B. 114. and the pꝛeſidents in the Book of Entries are, 

Quod legitimo modo inde acquietatus exiſtit; Sed non allocatur; 

Foz true it is, ſo it ought to be in conſpiracy, as all the Court 1 Cr. 419-286; 
agred ; But this Action being but an Action upon the Caſe, and of. . 
fo2 that he falſo & malitioſe pꝛocured him to be Endicted, and x Rol. 114. 
cauſed his name to be called in queſtion, and pꝛocured him to be 
impꝛiſoned, and foꝛ that he had done it falſo & malitioſe ; fa2 this 
cauſe-the Action was bzought.. And Tanfield ſaid, he well knew 

this difference to be fo. agried in the Cale of Knight and Jerome 

in this Court after long debate and advifement 3 wherefoze the 
Indgment was affirmed, Richardſon was of Counſel with the 
Plaintiff in the wit of Erroꝛ, -and-J of Counſel with the Defen- 

vant 3- and he ſeveral days earneſtly urged to have the Judgment 
reverſed fo2 this laſt Erroz, But it was adjudged, ut ſupra. 


Chriſtopher Gewen verſus Samuel Roll, and Anne 
his Wife, Executrix of William Noble, 
Hill. 3 Jac. Rot. 897. 


12 : Upon an Obligation of a 1000 Marks made to the (4 ) 
_#F Plaintiff and one Thomas Gewen 20 Eliz. The Defendant 
pleads, that the ſaid William the Teſfatoz''was bound to the 
ſaid Thomas Gewen 22 Eliz. in a Statute Staple of 2000 l. And 
ſhews, that the vefeaſance thereof: was, TUhereas he had cove: 
nanted to aflure the Baron of Broddrige to the uſe of himſgif foz 


his lite, and after to the uſe of the Plaintiff and his wife in Tail, 
rematnder to the right Þeirs of William Noble; And that he 
would not charge the ſaid Baron with Eſtates that ſhould en⸗ 
dure langer then his own like; That if — pertoꝛmed the ſaib Co 

| =” venant 
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venant, the Statute to be void, er. And ſhews the breach of the 
Covenant, by an afſurance of the ſaid Land to George Noble hig 
Son in Tall; So the Statute being bzoken the condition is i 
koꝛce, and avers, quod non habent, nec die Impetratiionis billæ pre. 
dictæ — Kine que fuere teſtatoris tempore mortis ſuæ in 
. manibus ſuis adminiſtrand. præterquam ad ſatisfaciendum the ſap 


Statute; The Plaintiff replies,and ſhews the Statute of 27 Ein 
of fraudulent Convepances, and that the firſt Indenture and de, 


keaſance was in conſideration of money; and that after the con 


vepance to George Noble, he made an aſſurante to the ule of hin 
ſelf fo2 life, and after to the uſe of the Plaintiff and his wif, 
accowing to the firſt Jndenture 3 and that the conveyance ty 
George Noble was to defraud him, and ſo void; and had not ay 
contianance after the death of William Noble againſt him; an 
thereupon the Defendant demurred. And being argued at the 
Bar Upon the matter of the replication, all the Court refolved, 
that the matter ſhewn therein doth not avoid the bꝛeach of the 
Statute: Fo? although that eſtate is vendible by the Statute 
27 Eliz. pet it is charged, to continue longer then his life, in the 
limitation, and therefore is a breach of the covenant, ſo the Ste 
tute is foxfeited. Chen it was moved that the Bar is ill; Fir 


becauſe he pleads that he had not goods the day of the Bill which 


were the Teftatozs tempore mortis ſuæ; which is not good, becauſ 
he may have goods {{able to Debts, although they were nat the 
Teſtatozs goods tempore mortis ſuæ: As if he had Lands deviſed 
to be ſold koz the payment of his Debts, which are ſold; The 
money received is Aﬀets, per they were not bona Teſtatoris ; So 
it is, where goods are taken from the Teſtatoz by Treſpaſs, and 
Damages are tecobered, they be Afﬀets in their hands. And { 
is the book 7 Hen. 4.39. And of that opinion was Williams. But 
all the Court beſides held the contrary in this point; Foz the 
Bar is good to a common intent, and it ſhall not be conceived 
that they had ſuch Aﬀets , being ſpectal Aﬀets, unleſs it were 
ſpecially ſhewn: and denied the Book to be Law in that point; 
And they ſaid, that all the pzeſivents are in this manner, as it 
is here quoad that point, and Kemp and all the Clerks affirmed 
as much, 7 Hen. 7. 7. 3 Hen. 7.8. 6 Hen. 5.7. 5 Hen. 7. 14.1 
ſecond exception to the Bar was, becauſe he pꝛetends that he 
had not, Nee die Impetrationis billæ habuit bona ceſtatoris;8cc. and 
doth not ſap nec unquam poſtea, which ought to be alledged by the 
rule of all the Books ; Fo2 it may be that he had, after the Bill, 
which might charge him. And it was held by all the Court to 


be an (curable fault; Fo2 all books aud pzeſidents direc, that 


the pleading ounht to be fo, and it is not aided, unleſs it be 
found t he had Mets the day of the Plea pleaded; 
alds the fault in the Bar, and makes it not mate- 
it is not ſo upon Demutrer: An 

be upon a replication, which is vicious 5 yet fozaſmuch 


CELL 
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as the Bar is ill 5 the Detlatation being good: And the Neplt⸗ 

cation is oniy to avoſd the Bar, which (as this Cale is) nieds not 

be avoided, becauſe it is no Bar; And the Replication fs not to 

intitle him to the Action They held, although the Replication - 
was ill therein, yet Judgment ſhould be given againit the Defen- cg 5 , 
dant: But where the Replication is, to intitle himſelf to the 13;. b. 
Action, and by the Plaintiffs own ſhewing in the Replication he ron. 221-312 
hath not any cauſe of Action, there Judgment chall be againff the 


' Plaintiff, although the Bar be ill. As in debt upon an obligation, 


where the condition is to perform covenants,: and the Defendant fb 14 „ 
pleads perfozmance, but pleads ill; And the Plaintiff reptics, ©*'5® 
and ſhews a bzeach which appears to be no bꝛeach: The Defen- 
dant demurs, Judgment ſhall be againft the Plaintiff; Foz the 
Court ſhall not intend any other b2each oꝛ cauſe of Action then he 
himſelf hath chewn, which is not any; Therefoze Judgment ſhall 
be againſt him, and in this Caſe after divers mottons, it was ad- 
judged fo2 the Plaintiff, Vide Co. 3. fol. 52. - | | 


Parker's Caſe. . n | 


Arker und his wile bzought a Crit of Erroz to Reverſe an (35 
Endiament upon the Statute ot 5 Eliz. of Perjurp, and 
utlawzy thereupon :_ And the Erro2 affigned was, becauſe the 

Endicment recttes the Statute of 5 Eliz. andmiſtecttes it in hoc; 

That the Statute is, Quod quilibet attinctus de tali offenſa ſhall 

loſe and fozfeit 201. The recital is, Quod quilibet attinctus, 8c. 
admitteret & foris faceret 20 1. $90 it is Admitteret pro Amitteret, 
which is not ſenſible,ngg agrixable with the Statute : And although 

it was ſald, That thele woꝛds are Quaſi Synonyma & de eodem 

ſenſu, and the one being well recited is ſufficient ; yet becauſe 

they be both in the Statute, and the one is miſrecited, It is ill, | 
and there is not any ſich Statute recited: cUherefoze foz this * cr 23a. 
cauſe, without. hearing any of the other erceptions which were 
offered, becauſe this fault was manifeſt The Endiament was vil⸗ 
charged, and the Dutlawey reverſed... 


Lady Waterhouſe verſus Bawde, Hill. 3 Jac. Rot. 663. 


Ction upon the Cale: And declares, UWhereas by the Sta- (6 
tute 45 Ed. 3. cap. 3. Tythes ought not to be payed fo2 1 Rol. 34; 

grols tres 3 and by the Statute 32 H. 8. cap. 7. None ought to 

be ſued fo2 Tythes of groſs Tries ; that ſhe had cut down ſuch 

timber Tries being above the growth of 20 years, and that the 
Defendant as Parſon ſued her foz Tythes of them againſt the 

ſaid Statute. Upon this Declaration, it was demurred ; Foz it 

was moved, when a Statute pzohibits ſuing, and gives no ſpe- 

cial penalty: There action upon the caſe lies not toꝝ doing a — 

| | again 
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Poft. 432, 
Poſt. 356. 
1 Rol. 34. 
3 Cr. 835. 


Hob. 206.267. 
Co. 4. 14 b. 


Hob. 54. 


Poſt, 25 1. Plaintiffs title, and ſhews that he could not have cauſe of Action: 


i 


both Defendants joyntly, and the Juſtification is found fo2- the 
one, the other cannot be guilty 3, And ſo no Judgment ought 
to be againſt him, notwithſtanding this Uetdic : But notwith- 
ſtanding this Exception the Platntiff had Judgment; Foz in 
that he is found guilty, and cannot take advantage of the 
Juſtification, the Action well lies; Foz it ſhall be intended, that 
he took it at another time without cauſe : But if the one De- 
kendant juſtifies by the gift of the goods, lo as he deſtroys the 


which 


w_ 
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which is found accoꝛdingly koꝛ that Defendant, although the other 
Defendant be found guilty, yet no Judgment ſhall be. againtt 
him; becauſe it appears to the Court he had not any cauſe of 
Action: Wherefore it was adjudged fo? the Platntift. . 


Boſtock verſus Snell. 


Rror was bꝛought in the Exchequer-Chamber of a Judg⸗ (8) 
ment in this Court in Debt fo2 Rent 3 which (and all other 

Kirits of ,Erro2 depending there) were diſcontinued by the not 

coming of the Juſtices, the Term being adjourned propter peſti- 

lentiam in London; And the adjournment did not extend unto 

them: Now a new (lrit of Erro2, Quod coram vobis reſidet, mas 5. 5757 

bought; And fozaſniuch as this Writ was brought after the Sta: eon. 326. 

tute of 3 Jac. to ſtay Execution in Debt; Jt was pꝛaped, that ac- 

coding to the ſaid Statute he might have execution, oꝛ that the 

party ſhould put in Sureties topay the Condemnation : But up- x cr. 39 

on conſideration ofthe Statute, all the Juſtices held, that it was 

out of the Statute 3 Becauſe it is not an Oꝛiginal TUrit of Erroz, 

but it is in lieu of a foꝛmer TUrit, upon which the Recozwd was re- - 

moved befoze theStatute : And it being diſcontinued, not though 

default of the party, it is not reaſon he ſhould be pꝛejudiced there- 

by. Ulherefore it was reſolved, that this caſe was out of the Sta⸗ 

tute 3 Jac. cap. 8. — 33 | 


Sir Chriſtopher Hilliard 2erſus Redner. 


Ir Chriſtop. Hilliard Executoꝭ of Sir Chriſtop. Hilliard, bzought- ( 
debt againſt Redner as Son and Heir ot᷑ Redner, and recover- = Rol. 289. 

ed by Default in the Common Bench: Erroꝛ being bꝛought, was 

aſſigned, becauſe. there wanted a Marrant of Attozney fo2 the 

Plaintiff; And the. TUarrant of Attomey was certified in this 

manner, viz. Criſtoph. Hilliard miles po. lo. ſuo J. S. attornatum 

ſuum verſus Joh. Redner: And it was moved, that this wag not Rol 287 

any ſufficient Warrant ot Attozney 3. Becauſe he is not named 

Executoꝛ, cc. But tt was held, that it was well amendable; and 

it chould be intended tobe in this Action, becauſe there is not any pon. 354 

. other Action depending: wherefoze it was awarded to be amended, 

and the Judgment was afirm d. 


| 9 % © + nns 901 £ NEE 
| 8 ** Bam * 
Osbourn verſus Rider, Hill. 3 Jac. Rot. 


Habendum a dato Indenturæ prædict. And the Ejed ment was 
the ſame day. After Uerdic fo2 the Plaintiff, it was moved in 
Arreſt of Judgment, that this Leaſe being made, Habendum a 
dato Indenturz prædictæ, is as much as to ſay, from the day of 


the date; as it is held in Cleytons Caſe, Co. 5. fol. 1. Then the co. lr. 46. bh. 
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Poſt. 264. | 


Poſt. 268. 
Moor 40. 
Ant. 96. 


(17) 
3 Cr. 8 50. 
1 Rol. 903. 


Hob. 61. 


Poſt. 143. 
3 Cr. 8 50. 
Hob. 59. 
Co. 5.86. b. 
* Rol. 903. 


Co. lib. 5. 8. a. 


Poſt, 143. 


(12) 


Ejecment being the ſame dap, it is ill allednged: But all the 
Court reſolved, that the date is the time of the delivery, and it 
differs from the time oꝛ day of the date: Mherekoze the Ejeq. 
ment alledged poſtea the ſame day, is god enough: And it wag 
adjudged fo2 the Plaintiff. | ; | 


Williams verſus Cutteris, Paſch. 4.3 Eliz. Rot. 88. 


Cire fac. againſt an Executoꝛ, Quare Executionem habere non 
debet, upon a Judgment in Debt againſt the Teffato2 : The 
Oefenvant pleaded, that the Plaintiff ſued Execution againft the 
Teſtatoz by Capias ad fatisfaciendum, and had his body in Execy; 
tion, who died in pꝛiſon; and demand Judgment $1 Adio, &e, 
And it was thereupon demurred 5 Becauſe this Execution is not 
any ſatisfaction ; And it was prayed inaſmuch as he did net 
plead, that ſatistaaion was given, therefoze Execution might. be 
awarded. But Tanfield and Yelyerton,czteris Juſticiariis abſenti- 
bus, held, that the Bar was god: Fo2 when the body of the party 
is taken in Executfon,although it be not in it ſelf any (atigfation, 
yet as to him, there cannot be any other Execution: But if two 
had bien condemned, although the one of them dies in Execution, 
that is not any diſcharge fo2 the other, becauſe the Executton is 
againft both; and it is not ſatisfaction until the condemnation be 
ſatisfied ; Pet when Execution is againſt one only, the Judgment 
being againſt one only: When he dies, no other Execution can 
be againſt his Goods o2 Lands, then was in his life time; where- 
fore they held the Bar to be good. But becauſe it was a new caſe, 
and had not foanerly ben avjupged, they would be adviſed, N 
Adjournatur. Vide Poſten. 3 


Lady Lane verſus Plcdall. 


Ebt upon an obligation which was ſet fozth to be made 15. 
Nov. 25 Elia. The Defenvantpleaded Non eſt fatum ; The 
Jury found a ſpecial Uerdic, viz. That ft was dated 15 Nor. 
23 Eliz. but was not fealed oz delivered until the 18. Nov. 26 Eliz, 


Et fi fuper totammateriam,the Court ſhall avjudge it to the Plain 


till, they find fo2 the Plaintill, Et fi; &. And it being breeupon 
moved, all the Court without any difficulty-refotved,that this Uer- 
did is found fo2 the Plaintiff : Fo2 the Iflue being generally Non 
eſt factum, it appears to be his Ded. But peradventure by ſpecial 
pleading he might have helped himſelf ; wherefoze it was adjudged 


for the Plaintiff,” Vide Co. 2: fol. 4. Goddards Cale. 
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Hawkes verſus Bray field. 


Lom sbandois mas ſeiſed in Fe of a Capital Meſſuage and 79 7% 
emeaſn Lands theteto appertaining in the Parich of D. and. ye. g4- 
that be agrald with the Defendant being Parſon of D. fn conſide- © . 
ration of 10 l. to be Annually payed by the Lozd Shandois to the 
Defendant during their joynt lives and his continuing Parſon, 
fn ſatisfaction of all Tythes growing upon the laid Lands, that 


| Poem To ſtay ſuit fo2 Tythes, and ſurmiſeth that the (13) 


he, his Farmers and Tenants of the ſatd Lands ſhould be dil⸗ 


charged from the payment of Tythes of thoſe Lands, and fhould 
retain the Lands without payment of any other Tythes : And 


| thews that the Lozd Shandois payed the 101. annually accowing 


to that agreement 3 And that he is Fatmoz of that Land to the 
Low Shandois; and that the Defendant notwithſtanding this 


Agreement, ſued him fo2 Tythes : And upon this Declaration 
made, and a motion thereupon, without any argument; The 


Court held, that it is not æ ſufficient ſurmiſe to maintain a p2o- Tele. 2 
hibition: Foz an agreement to be diſcharged from Cythes, may oy en 
be fo2 a year by parol, and ſhall be good; But to have ſuch an Poſt. 555. 513; 
Agreement during the Parſons life, oz foꝛ years, cannot be with⸗ s. 
out Deed. And although it were objected, That this agreement 


being in way of Contract, by meer IR any Leaſe of them, 


but only a Contract, (which may be foꝛ many years by wap of vif- 
charge to the party himſelf who ought to pay them, by retaining 
them without payment, as well many years as one year) pet the 
Court hold, That it could not be, becauſe the Law will permit it 


| fo2 a year 3 It being quaſi by way of ſale: But fo2 many years; 
| (which ſound in nature of a Leaſe ) ft cannot be. And Tanfield 
| Caid, That ſuch a ſitrmiſe was in a Cafe betwirt Nelfon and Pre- 70. 349 


timan, to be diſcharged fo2 years, and ruled ta be voin; a multo 2 Rol. 6z. 
fortiori, To be diſcharged during the;Parſons life; And ſuch a 

Caſe was ruled betwirt Rolfs and Rolls.  CUherefoze without fu; 

ther argument it was adjuvged for the Defenyant,and conſultation . 5 
was awarded. r „ TE 55 


Normanvile verſus Pope, Hill. 3 Jac. Rot. 24115 
1D. : Upon a Bill obligatoꝛy of 40 l. to be payed within ten „(14 


days after, John Lepron went by five days undividedfrom Bal. 4: 
London to York,and returned from York to London; and alledgeg 


in facto, That 18. May, 3 Jac. he went from London to York, 


. 


and by five days tindfvided, went from York to London, and from 


£ % * 
# 


London to Tork; And that the Defendant licet ſæpius requiſirus, 
Le. had not payed the 40 J. &c. The Defendant” piended, that 
Lepton did not go by five days fmmedtately from London to York, 
and return from York to London prout, &c. And Iſſue being 

T there⸗ 


/ 


. 
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thereupon, and a Ven. fac. awarded from the Pariſh of Bowe, in 
Warda de Cheap in London, where the Bill was alledged to þy 
made; and found fo? the Plaintiff : It was now moved in arreg 
of Judgment Firſt that this Bill is not payable, but at ten dan 
after notice of his going and returning, ec. And here there (sng 
any notice alledged to be given of His going and returning: am 
licet ſæpius requiſitus will not ſerve. Secondly, becauſe the Ve, 
fac. dught to have been of London and York : and not of the ax 
only. And foz that both could not joyn, Jt ought at leaſtwiſe t 
have been of London generally, ſo de corpore comitat. and not i 
the Pariſh only where the Bonn was made: Alſo Popham ſai 
the Bar was not good, t1o2 the Jſſite well joyned: Fo2 he otigh 
to have taken Inte upon one of the days onlp, at his perif, an 
not to have ſhewn the journey by every day in the Jflue : CC1here 
ire fo2 theſe cauſes they would adviſe, Et adjournatur. Vide Re 
ſiduum poſtea 150. „ 5 | 


Vaughan verſus Loriman and others. 
E bꝛought of a Judgment in the Common Bettch in Faut 
udgment given in Wibton ſuper Wye, where an Afliſe was 
bꝛought agafnſt five of 100 Actes of Land; and thꝛee of the Ot: 
fendants were found Non Tenants, and acquitted of the viffeiſin; 
and two were found Oilleiſozs quoad thꝛee Acres; and fo? the tt 
ſidue, the Uerdic was found foz the ttoo Deferivants 3 and pn 
the Uerdic etitred foz 100 Acres, and Judgment given accozving- 
ly: And fo2 this cauſe Faux Judgment was bwught, and averret 
by the Statute of 1 Ed. 3. 4. That the Uerdic> in a baſe Cour 
was entrev in another manner then it was given by the Jurors; 
and thereupon the Oelendaͤnt in the Witt of falſe Judgment py 
murred, and adjudged againſt him: And of this Judgment, Lc. 
k Erro2 was brought, and the Erroꝛ alligned, becauſe the five 
ndants ſued the Crit of Faux judgment, where tha of then 
were acquitted and had not any toſs 3, Tahetefoze they ought no 
to have foptied in that Crit, but it ought to have been bzoughrh 
the two only. So the Judgment being given fb2 them all, wi 
erroneous. And it was held to be a manifeſt Erro2 3 And Judy? 
ment was therefoze reverſed, and reſtitution awarded unto: him 


of the 100 Acres, 


Sir Willatm Read verſus Th. Potter dec. Trin g lac hd 


7 
5 


n | 


0 


— 


2 


„ 
— 


PU 


* 1 — * he AA — uy a” "© - 
F ae L 
. 5 A A - y'>; 5 M — 8 
SSS : * . 
— e WO Y oy 
JJ Ee pg CRIT Ee nga FAY, b 
W . 


—JTeasr Rigs in Banco Regis 


Sir John Rivers, I, Febr. 29 Eliz. And that Sir Thomas Greſham 
died 21 Eliz. and ſhewed that by an Act of Parliament, 16. Jan. 
23 Eliz. It was enacted inter aha t; the payment of his Debts 3 


v — | 


lepied of the Lands, cc. to ſati 


2 


— —— 
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that Dame Greſham ſhould haue at his Lands,-beſides certain 
Lands in the County of Suſſex, Which ſhould be to Sir Henry 
Nevil, his Heir: And that Sir Henry Nevil ſhouſd be diſcharged 


| of all his Debts; And that the faid Anne Greſham: oneretur 


cum toto pondere & onere ſolutioris debitorum dicti Thom. 
prout per actum prædictum plenius apparet. Unde Actio, &c. The 
DOekendant pleaden, that in the ſald Statute it is pꝛovided; It 
the did not pay the debts of Sir Themas Greſham befoze Paſch. 


1583. that uch Commiſſioners named in the Statute might ſell 


the Lands of Sir Thomas Greſnham, and pay his debts: And 


that all ſums of money which ſhould” be raiſed by the ſale of 


his Lands and Woods, and all the Goods and Chattels of the 


{ ſatd Sir Thomas Greſbam, and all hig-debts which ſhould be re⸗ 
{ ceived 02 might be received, ſhould be Aﬀees in their hands, ac. 


And pleads, that he had not any thing if his hands of any ſum 

 ſatisfie that debt: The Plaintiff re- 
plies, that the Defenvant the day of the-CUrit had in his hands 
divers Sums of Money, coming of the fale of his Lands and 
CUoods, and divers Goods, and Chattels, and Debts, Quorum 
aliqua fuerind prædicti Thom. Greſham at the time of his death, & 
alia quz fuerint recepta vel recipi potuerunt by the'ſafd Anne, ſuiffi- 
tient to ſatisfie that 500 1. And thereupon they were at Jfue, 
and the Gerdia found koz the Plaintifk, that the Defendant 
had at the day of the ritt purchaled, Diverſa bbna & Catalla, 


& debita, quorum aliqua fuerunt prædictł Thom. Greſham tempore: 
| mortis ſuæ, & alia n tempore aGris' prædicti fuer. recepta aut 


recipi potuerunt; ſufficient to ſatisiie that Debt: And it was 
thereupon avfuvged fo? the Paneer The fir Erroꝛ aſſigned 
was, fo2 that this Acton is bzought and grounded upon a-Sta- 
tute made at the Pornloment 23 Fiz. and there was not any 
ſuch Parllament, but a Sefſions of Partament begun 24 Eliz. 
And the Defendant in the*Writ'of Erto2 therets'pteaded, that 


the Plaintitk onght not to be received'ts allign it fo2 Erro2; Be⸗ 


* : 


51 recites' only 
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ſale of the Land o2 Woods, oz debts of Sir Thomas Greſham ; i 
So the Statute is not fully recited by the Plaintiff : Sed non 
allocatur; Foz the Plaintiff reciting what made fo2 his ad 
Poſt. 50s. vantage, the Defendant . may plead the Reſidue ff he will, 
Thirdly, Foz that the Plaintiff by his Declaration and re: 
cital of the Statute chargeth the Defendant as Adminiſtry 
toꝛ ok Sir Thomas Greſham generally „whether he hath A: 
ſets 02 not; and by his replication chargeth the Defendatit, 
fo2 that he hath Aﬀets of the Goods and Debts left. unt 
Dame Greſham : So he ehargeth in ſpecial manner, which i 
a departure from the declaration; Sed non allocatur 3 Becauſt 
he is charged as Adminiſtratoꝛ in the Detinet ini the declaration, 
and that part of the Statute which is recited in the declan 
tion, and that part which is recited inthe Bar, are to chargt 
him only as Adminiſtratozz So it is all one in ſubſtance; 
wherefoze it is well enough perſuant. Fourthly, that the Replics 
tion doth not charge him accowing to the Statute. z Fo2 the Stx 
tute is, Quod bona. & Catalla vel _— * fuer. Thom 
Greſham tempore mortis ſug, atit fibi ſolvenda, & quæ recept 
fuerunt, aut recipi potuerunt, reputabuntur. pro Aſſets in mami 
bus Annz Greſham & Executorum vel Adminiſtratorum ſuorun; 
And the Replication is, That the Defendant habuit die Brevi 
&c. diverſa bona & Catalla & debita (not ngming what 
Quorum aliqua fuer. prædict. Thom. Greſham tempore mori 


— 


ſux, (lo thews but ſome of them to be Sir Thomas Greſham) 
Et alia quz-tempore actus fuerunt eid. Thom. ſolvend. & ali 
quz tempore · actus prædict. fuer. recepta, aut recipi potueruti; 
whereby the debts which were ſolvend. only, without allelt 
ing that they were received oz could he received ( fo2 the 
comes in another. diſtinct Clauſe afterwards) ſhould be Aſſets; 
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ment of money, but is ſo quodammodo; fo? it is to ſave harm. 
leſs from a Bond koꝛ the payment of money: CAlherekoꝛe rule was 
given, that Judgment ſhould be affirmed. It was afterwards 
moved to the Court, that the Ven. fac. was returned in the time 
of Quen Eliz. and the Habeas corpor. juratorum was ſummoned 
in curia noſtra, whereas it ought tu have been in curia nupet 
Reginæ, fo there were not any Summons in the Kings. Court; 
which was a manifeſt Erroꝛ: As it was reſolvedin-a'Caſe in this 
Court, betwirt Sir Francis .Knowls and Beckingſnaw, being a 
Caſe in the Exchequer⸗Chamber concerning the Schol of Berry: 
Wherefore it was pzayed here, that Certiorari might be awarded 
to cettifie it; which was granted, (Popham abſente.) But after- 
wards being moved fo2 ſtay thereof, Popham being in Court, 
becaule it was in the diſcretion of the Court to award it oꝛ notsit 
being after a Nullo eſt Erratum pleaded and in viſaffirmance g a 
—— 3 Therefoze they all agreed, that na Certiorari ſhauld Avte 5. 
be awarded, but that a Superſedeas ſhould be made fo the ſtay eg 
that which tfſued befoze: whereupon the Judgment was affirmed. - 


1 
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Catesby verſus the Biſhop of Peterborough and Baker; 


Trin. 4 Jac. Rot. 1828. 


Mare Impedit : The Bilhop ſhews that one F: the laſt In⸗ (17) 
\__Z cumbent of the Plaintiffs was depzived,and!24. Febr.-gave: £2; 551% 
notice to the Plaintiff, and becauſe he did not:p{eſent.within the rot. 1% 
fir months: be after the ix months (viz. the rx. of Auguſt. 
collated the Defendant, who was inſtituted and inducted The 
other Defendant being /Jncumbent,-pleaded the ſame Iten; 
whereupon it was — — The lole Queſtion was, whether 
the ſir months ſhall be-actounted by 28 days to every month, 02 
by the half year 3 Foz the Biſhop-collated afterithe ſir months — 
accounting 28 days to a month ouly, but within the time of the 00. 6.52. a. b. 
half year. And it was reſolved that the time ſhall be accounted Co. Lie rz b. 


by the Halt Year RCCOIMNE to the Nalender after the notice, and Poſt. 166. 
not after 28 days to every month: Mherekone it was adjupgey 
koz the Plaintit | * 5 nB. A 2220 D111. t 1 #3 
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AM Keſpaß: Quare Awefia ſua eepit apud: Nynb- and; choſe (18) 
T them, ge. The Detendamt Juſtiſtes in luch a Cloſe: #92 1 
mage Feſane ; Ohe Plaintic ſhews, thüuthe piacenwhere 4 
was another Cloſe, ec. Thereupon the Defendant demurred, 
pretending that the Plaintiff never made any new aſſignment. VE 
But where the TUrit is, Quare clauſum fregit, but the Court nob. 176. 
EE. | | held 


= 
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(19) 


Foſt. 187. 


help the contrary ; : Wherefoze it was adjupged fo2 the Plaintiff, 


Broughton verſzs Moore, Trin. 4 Jac. Rot. 959. 


Nformarion ; fo2 not coming to Church by ſuch a time contra 
formam Statuti, fo which he demanded the third part: And 
becauſe there are tht Statutes in this Caſe, and it doth not ap⸗ 
pear which, it was adjudged ill. And Coke ſaid, Jt was ſo ad- 
judged upon an Inkoꝛmation againſt Talbot and others upon this. 


| exception. 


(20) 
Co. 6, 56. b. 


Co. 6. 57. 38. 


cannot make a Rent : ſeck to be good w. 


Brediman verſus Bromley, Trin. 44 Eliz. Rox. 88. 


Sſiſe: Foz a Rent charge deviſed unto bim fo2 like; whereof 
he had 'Seilitt by the hands of a Termer fo2 years : and 
whether this DSeifin were ſufficient to maintain an Aſſiſe was the 
Queſtion: And helv by all the Juſtices, that it was not a ſuffici- 
ent Seifin, - Fo? it is 4 payment only, and not a Seiſin; Foz a 
Leſfte fo; years cannot bind oz charge the Friehold: And Coke 
Chfef Juſtice gave five ſeveral reaſons, that it could not be a 
Seiſin to maintain an Afliſe. (1) In reſpect of the Jmbecillity of 
the Eſtate which the Lela fo2 years hath. (2) Sein is always 
in the realty. (3) Lefſee fo2 years by his poſfeſſion may take Seiſin 
fo2 him in reverſion 3 But he cannot give Seilin : And Leflee foz 
pears, Baply, 92 Guardian, may tabe Seiſin, but they cannot 
gibe Seiſin. (4) Beraule it is xeme? 7 — ee u pears 
have remedy fot it: And redditus ſiccuʒ before Seilin 92 26 
(5) Divers tnconveniencex would enſue, if it haus be 
but he did not ſhem what : Ciberefaze et wah Lene Tae che De 
kendant. 21 Hen. 6. 9. 2 flen. G. 1. 8 Hen. 6. 16 
3. 55. N. B 179. 4 Hen. 7. 14. a Hen. 4. 139 Bene 2 5515 


e. _ 3. 8. ay Fd. g. 83. 5 If Yak 


; (21) 


or 
olt. 446. 
Poſt. 373. 


- Smich: verſus Batten. n 177 Ped 
291 1355 1E NES 7 45 


0 tienten at ing.of and 
Cx vena repais 252 wa. 


td 7 ts of the Damages: and the Damages was — and 
the TUrit rerurnen; And it was moved that the Nurit iſſued erro- 
neouſly, becauſe it was not directed to the Sheriff of Hartford, 


where the land an and where the Damages ꝛoper tp inauſpa 
ble ; bo non allocur ——- (6 fou 1 
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Burton verſus Tokin. 


Ction fo2 wows $ TUhereas he is, and ſuch a day (which (1 
was the dap of the ſpeaking) and fo many years before | 
F was a Juſfice of Peace, Chat the Detendant ſpakk ol him 

theſe woꝛds 3 Lou are a ſweet. Juſtice, you ſent your war- 

rant for J. S. to be brought before you for ſuſpicion of Felony; and 
afterwards ſent J. D. unto him to give him warning thereof, that he 

might abſent himſelf: After Not guilty pleaded; and found £02 the 
Piaintiff; It was moped, that theſe wozds were not. actionable i : 
But all the Court held, that the Action well lay; fo? it toucheth Moor 40. 
him in his Dffice to give ſuch ſecret warning, to caule him to ab⸗ 

ſent himſelf, Therefore it was adjudged fo. the Plaintiſ. 


Illiams verſ. Cutteris, Quod . bo 136: was now (2) 
moved again. And Popham, Williams and Tanfield held, 

that the Plea is good: Foz when execiition ig awarded again 

one perſon only, and by a Capias ad ſatisfaciendum his body is 

taken in execution, and is returned: It fs an abſolute and perfect 

execution againſt him, and no other execution can be againſt him, 

bis Lands 02 goods: And although the Law ſaith, it is not anp 

ſatisfaction in it ſelf ; pet it is ſo high, that there cannot be anp moor 85s. 

vther execution; and when he dies, the execution is determine 8 

as to him, and there cannot be any other execution of his goods ; cr. 570. 

02 Lands: And not like ta the Cale where two are condemned, and 2: Jac. c. 24 

the one is taken in execution and dies, yet exetution map be cr. ,. 

againſt the other 1 becauſe it is not any ſatis faction, and pꝛocels 3 cr. 840. 

is not determined againſt the other, and the one is chargeable as a 325 

well as the other: But where the one only is in execution and rofl. 320. 

dies, the Executoꝛ is diſcharged, and there caungt be any new 

execution. Lelverton daubted thereof, becauſe it, le clea - that 

his body is but as-apiedge foz his debt; anm is not any ſatisfaction 


in it ſelf: . wherefoze he lald, Jt was not reaſonable.that the patty 

Plaintiff ſhould be depzjved of all his remedy by his death: But 

notwithffanving it was avjudged foz the Defendant, Vide N. B. 
246. b. 41, Aſſ. 15. 33 Hen. 6. 47. 3 Hen. 6. 7. | 
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Taylor verſus Perkins. 


Ction fo? theſe mos, Thou art a Leprous Knave: Jt was 
A demurred upon the Declaration, becauſe the Defendant 
conceived an Action lay not foꝛ theſe woꝛds. But upon the firſt 
motion all the Court held, that the Action well lay: Fo? they be 
as well actionable, as if he had ſatd, Thou waſt laid of the Box: 
Mheretoꝛe without argument it was adjudged fo2 the Plaintiff. 


Molineux verſus Chriſtopher Molineux, Hill. 2 Jac. 
| Rot. 360. = 


Jectione firmz : Df a Leaſe of Bridget Molineux apud Thorp, 

of an houſe and Lands in Thorp, Nec non de libera piſcaria 

infra rivulum de Trent, habendum fo that years, #c. Upon Not 
ilty pleaded, it was found by ſpecial Uerdic, That Sir Edward 
Holineux was ſeiſed of the ſaid Tettements and Piſcary in F#z 
and held them in Socage, and made his Mill in wetting, whereby 


he deviled in this manner, I Edward Molineuæ make my Will as 


concerning the diſpoſition and order of certain Annuities or Rents 
to be iſſuing out of certain of my Lands and Tenements, as follow- 
eth: Whereas I have Lands in Thorp; Gi. in the County of Nati. 
I will that my younger Children not married, viz. Ed. Thom. Chriſt. 
ec. ſhall have ſuch ſeveral Annuities or Annual Rents as be expreſ- 
ſed in ſeveral Writings ſigned with my hand, and ſealed with my 
Seal, according to the true meaning of my ſaid Writings: And where- 
as my ſaid Lands are of greater value then the ſaid Annuities, I will, 
that if my Heir after my deceaſe truly pay the ſaid Annuities, that 
then my ſaid Heirs ſhall have the order and diſpoſition of my 
Lands, as long as he ſhall perform my Will. And if my Heir do not 
ill therein; then I will that my Executors and the 
Survivors of them, ſhall have the order and diſpoſition of my ſaid 
Lands to perform my Will, and my Son and Heir to have no med- 
ling therewith, becauſe he hath not performed my Will. And if there 


be default in my ſaid Heir that my Will is not performed, and alſo 


in my Executors or the Survivors of them;that my Will is not per- 
formed: Then I will that all my faid Lands ſhall be to my younger 
Children during their lives. And he conſtituted John his eldet 
Son, and the ſaid Edward and Thomas, and two others his Exe- 
cuto2s, and died: The Jury find that he made a MUriting of 
the G2ant of the Rent of 61. 13s. 4 d. by the year ifſuing 
out of all his Lands to Chriſtopher Molineux fo; his life, with 
clauſe of viftreſs , which was ſigned and ſealed-by him; And 
that afterward ' John the Eldeſt Son payed it during his life, 
and had Iſſue Edward, and died; That Edward aflured that 
Land to Bridget the Leſſo2 fo2 her life, and that afterwards the 
of 61. 13s. 4d. mentioned to be granted to the _ _— 
| ME. opher, 


* 
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— 


— 
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ſtopher was not patd at the Annunciation Anno 40 Eli. by Edw. 

n02 at any time after by the ſaid Edw. n by the Etecutozs ot 
Sir £dw. M. nv? by any of them; And that Edw. the Son vt 
John died; And Bridget entred and let to the Plaintiff, that 
Chriſtopher entred foꝛ non⸗payment of the Rent, ec. And if, tc. 
And ft was argned at the Barr, and after divers arguments, 
the Court reſolved fo2 the Plaintiff, Firſt, they held, that this 
Wil veviſing ſurh Rents, which are mentioned in ſuch Writ- 
ings under dis hand and ſeal, is a good deviſe in Writing of the 
Rents themſelves: Foz tt refers to the Ariting, whatſoever it 
is, as if ft were ſpecially limited in that Mill, and it is a good 
deviſe undo them of the ſeveral Rent-charges ; And therefoze 
Tenfield reſembled ft to the Cale, where a man deviſeth, that his 
Executoꝛs ſhail ſell his Lands: when the Executoꝛs afterwards 
ell it, it ts a good deviſe of the Land it ſef by that Mil. And 
upon this reaſon in Fairfax's Caſe in the Court of CUards; it was 


- reſdſved by the opinion of the Chief Juffices and the Counſel of 


that Court; That where one makes a Died of feoffment to bj co s. 17. 64 


ders uſes, and makes no Livery, and after by his Till deviſeth 
that Land to ſuch perſons and in ſuch manner as he appointed 


dp his ved of Feotiment: It was a good deviſe of the Land: 


But they all held, that a Will cannot refer to wowds only, 
without writing, but it ought to be a Will in wating fv2 
an; And therefore there cannot be any averment to avs any 
thing thereto by wozds de bors, no2 to fbzidge it by a condition 
added thereto by words. Secondly, they held, that thefe being 
Kent charges by the Mill, and the condition being to pay them 
accoving to the intent of the wutings : It wants a demand: 
Fo? otherwiſe the eſfate would not be defeated (fo2 it fs payable 


in nature of a Rent, and not as a collateral Sum) And 


therefoze ft is bemandadle, as 14 Ed. 4. & 22 Hen. 6. Third- 
Ip, all the Juſtices beſives Popham hetb, that this condition ex- 
tenved to rhe peir of the Heir of the deviſoz, and ſo to every 
Heir; becauſe it is nomen collectivum, And he is to be tied 
to the payment of the Rents during the lives of every of the 
Sons who by intendment might ſurvive the eldeſt Son; And 
therefoze by conſtruction of the Mill, it ſhall be intended to 
extend to every Peir fo2 the payment, during their lives ; But 
Popham doubted thereof , becauſe the wows are, That his 
Son and Heir. ſhould not have the medling; So it extends 
unto him only in wozws + And the intent fhafl not be ſtretched 
in a condition. Fourthly, It was reſotved by all the Coutc, 
that although the ſaiv Sums were not Kents out of the 
Lands, no2 payable by the Heir without demand ( becauſe 
he was pvp to the condition) yet Chriſtopher Molineux rhe 
younger Son had not anp title, berauſe there onght to be 
vefautt in the petr, ann allo in the Execurozs, before that 
the youngeft Son could Enter; „ K 
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Ante 111; 


Ante 64. 


Co. 9. $1. b. 


I Cr. 492. 


(5) 
Yelv. 95. 
Hob. 119. 
2 Rol. 146. 


fault in the Executozs fo2 non-payment, until notice be given 
unto them of the non-payment by the Þeir, whereof they cannot 
by any intendment have conuſance without expꝛels notice given, 
and that lies in the conuſance of him who is to receive it: where: 
foe no notice being found to be given to the 'Executoz, and that 
there was a default after, there is not any condition bzoken, (0 
as the younger Bꝛother might enter to take advantage: where: 
foze his Entry is not congeable. And it was thereupon reſembley 
to the Caſes, 8 Ed. 4. 1. where notice ought to be given of an 
Arbitrement, although the Dbligix himſelf be the Arbitratoz, and 
19 Ed. 3. Warranty of Charters : That although one recovers in 
a Warrantia Chartz pro loco & tempore, yet if he be afterwards in- 


- pleaded in an Action wherein he may vouch, he ought to vouch ; 


and if he doth not, he ought to give notice. Vide Co. 5. 113. b 
Mallories Caſe : That Bargaine of a Reverſion ſhall not tall 
advantage of a condition annexed to a Leaſe, foz- the payment of 
Rent, without notice given of the Gzant, although the Reverſioti 
be in him; And upon this point pꝛincipallp it was reſolved fo2 the 
Plaintiff, But an exception was taken, becauſe the life of 
Bridget, who was Tenant foꝛ life, and the Leſſo2 in this Action, 
was not found; And then it doth not appear that-thePlaintiſ 


had Title: Sed non allocatur; Fo? it ſhall not be intended that 


the is dead, unleſs it had been found.; and in a ſpecial. verdict al 
neceſſary circumſtances ſhall be intended, Tenge foynd to the 
contrary, Secondly, it was moved, that an Ejecione firmæ lic 
not of a Piſcary; And it doth not appear in what Uill the Piſcaty 
is, and damages are intirely given; and as to that, the Court 
was doubtful : But to avoid queſtion. therein, the Plaintiff re 
leaſed his Damages totally, and his Action 1 the Piſcary, 
and had his Judgment fo2 the Reſidue. And like Judgment was 
given this Term in another Action concerning the ſame Title, 
where the ſame ſpecial Uerdice was found, betwirt Fretchvile and 
Molineux 3 But none of theſe exceptions were herein: Where: 


foze it was adjudged fo2 the Plaintiff, | 


Parry verſus Dale, Mich. 2 Jac. Rot. 


bt: Upon an Obligation de quingentis libris; The Deken⸗ 
vant demanded Oyer of the Obligation, which was entred 
in hxc verba ; Noverint, &c. nos William Dale, 8c. teneri & firmi- 


ter obligari Thom. Palfry in quemquegentis libris ſolyend. 8c. The 


Condition was, CAhereas John Swinnerton had a Leaſe of the 


cuſtoms of Wines, whereof the Dbligoz had an Intereſt, 4c. If 
the Plaintiff ſhould have the moity,that then, et. The Defendant 
pleaded an aſſignment of the Leale in Bar; but in ſuch manner, 


thit 


- 1 "” 
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that the Court held it to be inſufficient ; And the Plaintiff ve- 
murring thereupon, he pzayed his Judgment: But it mas mo- 
ved fo2 the Defendant 3 That the Plaintiff had verlared upon a 
Bond, and the Bond whereuponhe intended to detlare bein en⸗ 
tred in hæc verba, appeared to be variant: o Quemguegentis is 
not ſenſible, no} is Quingentis, as is ꝑetended: oꝛ it is not any poſt. 190. 203; 

woꝛd at all 3 And not like to 9 H. 6. 7. where an Obitgattun vf 61. 250. 60. 

Wiginri pro viginti libris is held to be good: Foz W. is but tu C1 1 

ſingle V, ſo it is good enough; And the Caſe betwirt Walter and i cc. 47. 

Pigot, which Williams Juſtice infoꝛted much to be all one with this cc. 896. 

caſe , was anſwered , that they be not alike * Foz there it ig fob. 116. 

Septuagenta fo2 Septingenta, which is all one; Fo Septua. ig Al- 1 Cr. 418. \ 
ways taken ſoz ſeptem, and genta dat femper centum; fo it is 

good in pꝛoper ſignification, and there the condition was fo2 the 

payment of 5001. whereby it appears to the Court, that the pe. 

nalty was moꝛe: But here the condition is to do a collateral 1 

Act; ſo it doth not thew the expolition ol the Bond: And Mis al- 5 

ways variant from N, and ſeveral letters, and cannot be expound⸗ | 

ed all as one, as 2 H. 4. 8. & 14 Aſſiſe, in a TUrit of Aſſiſe, Videre 

Tenenentum illud pro Tenementum, was good enough there; 

The reaſon was, becauſe in the Writ, part of the Ta{rit was god, 

and that which came after was but a milpꝛiſion of the Clerk, which 

ſhall not make it vicious. But where the woꝛd is tnſenſible,- and 

hath not any other thing to expound it, it cannot be good: - where: Hob. 119: 

fore by all the Court, beſides Williams, who much oppoſed it, Jt *** 9 

was reſolved, that the Declaration was variant, and the obliga- 
tion ill in ſubſtance; And therekoꝛe adjudged fo2 the Defendant, 2 80l.147- 


Bagſhawe verſus Goward, Hill. 3 Jac. Rot. 100 6. 


* Reſpaſs 3 F02 that 14. Octob. 2 Jac. he took & abduxit a Geld- (6 
ing pretii 5 1. The Defendant juſtifies as the Kings Bail if Rol. 73. 
of the Mannoꝛ of Eaſtlangton within the Dutchy of Laneaſter: *72;, 405 
Foꝛ that he had TWayfes and Eftrays there, and took that Seld⸗ Tel. 9s. 
ing there coming in as an Eſtrap, and kept and detained him as 
an Eſtray, until afterwards the Plaintiff retook and reſeiſed him, 
Quz eſt eadem captio & abductio, &c. The Plaintiff replies, 
That the Defendant ſeiſed him the 14. Octob. 2 Jac. and that the 
Defendant poſtea 16. Octob. 2 Jac. and befo2e his reſeiſer labour: 
ed the ſaid Gelding, riding upon him and dzawing with him, 
whereby he was much damnified, Et hoc, &c. And the Defeq- 
dant hereupon demurred, becauſe it was a Departure from the 
| Declaration; Fo? in that he waught his Action fo2 the caking 
away of his. Gelding pretii 5 1. That imports he never had 

him again: And where he hath his Gelding again, che rule 
| in the Regiſter is, that he ſhall not (ay pretii.. Vade: Regiſt, 
fol. 97. Sed non allocatur: Fo _ he caunts tn treſpaſs 
| 2 


pretii, 
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. Yelv. 99. 


pretii, & c. Jt is no plea, that he had his goods again: Fo2 that 
is only to be given in evidence in mitigation of Damages; And 
although he ſaith, .pretii, oꝛ doth not ſay it, is not matter of ſub- 
ſtance, oz material. Vide 7 H. 4. 15. 11 H. 4. 2. 5H.6.7. Se⸗ 
condly, it was alledged, that this is a departure; Foz now it ap- 
pears, that the firſt ſeiſure was lawful, and he bzings the Action 
fo2 the abuſe, which is matter ſubſequent aß another day: So 
he ought to have bzought the Action fo2 the Tore if he did any; foz 
the offence the laſt day, and not fo2 the taking, ec. Therefoze the 
replication doth not maintain the Declaration fo2 the treſpaſs 
alledged the firſt day. Alſo the uſing of the Eſtray by way of riding 
02 dꝛawing in a Cart, being pꝛoper ſervices fo2 him, is no caule of 
Action: Becauſe he who hath pꝛoperty may ule it, ſo as he doth 
not miſuſe it; And he who hath an Eſtray may fo2 that cauſe uſe 
him; but then he muſt not demand any thing fo2 the meat of ſuch 
an Eſtray. But a diſtreſs may not be uſed, becauſe he hath it by 
Law only as a gage: And this caſe is not like to the abuſing ofa 
diſtreſs, 02 the exceeding of an authozity in Law; fo? there tref- 
paſs lies ab initio, as 21 H. 7. 22. 33 H. 6. 26. 11 H. 4. 75. 5H. 
7. 10. 1e Ed. 4. 2. But he who abuſeth an Authozity in fait is 
not puniſhable in treſpaſs but by Action upon the Cale, koꝛ exceed 
ing the Authozity given him, as 2 Ed. 4. 4. 12 Ed. 4. 8. 18 Ed. 4. 
27. 21 Ed. 4. 75. Ind the abuſe of the Eſtray (he having a pꝛo⸗ 
perty) is the cauſe of the Action upon the Cale: So this Acton 
Vi & armis lies not. But all the Court (Popham abſente) held, 
that there is not any difference betwirt this caſe and the caſe of 
a Diſtreſs ; Foz he hath it by Authozity in Law, wherefoze he is 
puniſhable fo2 the abuſe by Treſpaſs as à Treſpaſſer ab initio. Alſo 
they all held, that this uſing of the Eſtrap was an abuſer thereof; 
Fo2 it is not lawful fo2 any to uſe it in any manner, unleſs in caſe 
of neceſſity, and fo2 the benefit of the owner, as to milk Milch⸗ 
kine, becauſe otherwiſe they would be ſpoiled; and ſo of the like: 
But to ule a ſtray Hozſe by riding oꝛ dawing is toꝛtious, although 
it were alledged, that the common courſe is, to uſe ſtray Hoxſes 
with wyths about their necks But the Court held it to be an 
abuſe. TUherefoze they adjudged it fo2 the Plaintiff, - 


Fawcets Caſe. 


ably entring into the Rectozy of Horncaſtle, and thereof dif- 
ſeiſing the Biſhop of Carlile; And the foꝛceable entry was befoze 
the time of the laſt pardon ; And he tendzed a Travers to the 
Endickment: And after a Ven. fac. awarded and returned, and 
a Diſtringas with a Niſi prius; The pardon came, which dif 


charged the Fine fo2 the King: Whereupon it was moved, os 
| he 


P Awcet was Endiced upon the Statute of 8 H. 6. fo? foꝛce - 


— — 
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the Trial ought to be ſtayed; fo2 there ought not to be any fur- 


ther Nociedings thereupon : Fo2 it being the Kings ſuit, is dil⸗ 


charged by his general pardon. But it was ſhewn to the Court, 
That the party Endicted was outed from his-poſſeſſion by colour 
of this Endictment, it being kalle; The TUrit of Reſtitution be⸗ 
ing awarded upon it: TUherefoze he prayed that he might pꝛoceed, 
and he would relinquiſh any benefit of the pardon: Fo2 he had 
not any other means to be reſtored to his poſſeſſion ; and it was 
not reaſon, that the general pardon ſhould pꝛejudice. And of 
that opinion were Fenner and Tanfield, Jt appearing here upon 
.Recow, that his poſſeſſion was taken away by a CUrit of Reffitu- 
tion upon this Endiament, it is reaſon he ſhould pzoceed upon 


the Jſlue joyned befoze the Pardon to be reſtoꝛed to his poſſeſſion, 


fo2 which otherwiſe he had not any remedy : But Williams and 
Yelverton (abſente Popham) held, that theve ought not to be any 
pꝛoceedings upon this Envictment, the offence being pardoned by 
the General Pardon,whereof they are to take notice; and the party 
cannot pꝛocted to have reſtitution 3 when, if it ſhould paſs againſt 
him, the King ſhould not have the benefit of any Fine. And 
Williams laid, it was ſo reſolved in this Court upon conference 
with all the Judges of England, by expꝛeſs command from the 
Quien, in a caſe betwirt the Loꝛd Stafford and Sir Thom. Thynn; 
And it was commanded to make ſearch foꝛ that pꝛeſident; but 

there could not any ſuch. be found : Afterwards being moved 
again, Yelverton (atv, They had conferred with all the Judges 
in Serſeants-Jnn in Fleet-ſtreer 3 who held, with the offence being 
pardoned, there ought not to be any pzoceeding to have reſtitu- 
tion. CUherefoze by the Rule of the Court, it was oꝛdered to be 
ſtayed, « 


Gennings verſus Markham. 


Ebt upon an Obligation; The Condition was to perfozm 
_ # anArbitrement ; The Defendant pleaded Nullum fecerunt 
Arbitrium, The Plaintiff ſhews the Arbitrement, viz. That they 
awarded, The Defendant ſhould pay ſuper viceſſimum primum 
diem Maij tunc proxime ſequentem 20 l. to the Plaintiff : And 
that the Plaintiff ſuper prædictum primum diem Maij ſhould re- 
leaſe to the Defendant all his right in ſuch Copphold, imme- 
diately upon the ſaid payment; And alledgeth the bꝛeach; Quod 
licet he was ready to make the releaſe, that the other had not 
payed the 20 l. accoꝛding to the ſaid Arbitrement : And it was 
thereupon demurred; Foz it was moved, That in regard the 
Releaſe was to be made upon the fozeſatd firſt day of May, and 
there was not any ſuch day (ſo it is inſenſible) the Arbitrement 
thereupon is void, it being the confideratton of the payment; The 
payment n#d not to be made, but is void in all: And of that 
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1 Rol. 254. 
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opinion was the whole Court: Foz the recompence in the Arbi⸗ 


trement 
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Law takes bon conuſance, and theretoꝛe a 


trement ought to be equal and recipzocal 3 And it it be void on the 
one part, it is void fo2 all: TUtherefozez cc. Sed Adjournatur. 


Commyn verſus Kincto. 


Rror of a Judgment in Durham, in an Ejectione firmæ of a 
Colemine in the Parich ol Cheſtin in the Street: The Defen: 
dant pleaded Not guilty, and found againſt him, and Judgment 
fo: the Platntiff. The firſt Erroz aſſigned was, That an Ejectione 
firmæ lies not of a Colemine, becauſe it is Quoddam proficuum 
ſubtus ſolum, and an Habere fac. poſſeſſionem cannot be thereof; 
Sed non allocatur: Fo! it is a pꝛoſit well known, and whereof the 
jectione firmæ well lies 
thereof, And Tanfield ſafd, it was adjudged in this Court in the 
Caſe of Mr. Wyld, that an Ejectionè firmæ lies of a Boyllary of 
falt 3 And it was cited to be likewiſe here adjudged betwirt Law- 
ſon and Williams, that this Action well lies fo2 a Colemine. 


NIOrmanvile ver Pope, Cujus principium ante fol. 138. wag 
now moved again in Arreftof Judgment; And an Excepti⸗ 
on taken, which was not taken befoze, viz. Becaule it is not alledg: 
ed to what Pariſh in London he returned; but to London gene: 
rally, which is not good; but it ought to have been to a Pariſh, 
from which a Venue might have been: And fo2 this cauſe all the 
Court held the Declaration to be ill. To the ſecond exception, 
that notice of the time of his return was not alledged to be given, 
and therefoze the niontes are not payable 3 Tanfield held, as this 
caſe is, there needed not any notice; Becauſe the Act is to be 
done by a ſtranger, and his time of return lies as well in the no⸗ 
tice of the Obligoꝛ as of the Dbligee; wherekoꝛe the Obligoꝛ is at 
his peril to take notice thereof : But the other Juſtices doubted 
thereof, To the third erception, that the Venue ought to have 
been from Eondon, fa from the body at the County, and not from 


the Pariſh of Bow, They all held the Trial fo2 this cauſe to be ill. 


(11) 


1 Cr. 324» 
Poſt. 399. 
Poſt. 639. 
Moor 906. 
Poſt. 306. 


CUherefoze (Popham abſente) it was adjudged foz the Defendant, 


Edwards verſus Ouſley. 


Ction fo2 theſe woꝛds, Thou art a witch, and I will prove thee 

\ awitch: Jt was moved in arreft of Judgment, that the 
Action lay not, becauſe it is a thing ſecret in the mind, and cannot 
be diſcovered : But all the Court held, that the Action well lap, 
eſpecially the woꝛds being ſpoken ſince the Statute, which makes 
every TUlitchcraft Felony 3 Wheretfoze it was adjudged fo2 the 


Fords 


oo 
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Ford's Cale. 


Ndibwent was preferred againſk him, upon the Statute of — 

| 9 H. 6. That he entred with fozce, and difleiſed 'Harlakendes, ©", 
and held him out with foꝛce: The Bill was found Quoad the ve- 
tafnment with koꝛce; and thereupon reſtitution awarded. And now 

the Endicment being removed, and all this matter appearing _ 
Jt was moved, that this Endictment was ill; Betaule it is not ret 5 a 
found, that he entred peaceably, as it ought, accoꝛding to the | 
woꝛds bf the Statute. And of that opinion was all the Court. 

Jt was then pꝛayed to have rereſtitution: but it was moved, that 

it ſhould be ſtayed 3 Becauſe it is only matter in thy defcretion of 

the Court: And it appears, that the intent of the Jury was not 

to find a Diſſeiſin; And if rereſtitutlon ſhould be had, the Earl ol 

Oxford who is in Ward to the King, is to have the benefit theres 

ol; And then Harlakender who had bern 30 pears: in poſſeſſion 

chould be infinitely delayed and kept out ol poſſeon x: But yet 

being but to make rereffftution atter an ill Reſtftutwon; Popham, 

Williams and Tanfield held it to be — ain been it, 

againſt the opinion of Fenner and Yelverton. 110 


The Lord Darcy verſus Page, Trin. 4 Tac. Rot. 1 5 6 5: 


V. Maritagii: Che Delendont tendzed a Travers pen c 13) i 
the tender of Marriage alledged in the Count; And it was 7 Cr. 7%; 
thereupon demurred; and akter argument at the Bar, adjubged, anc 55. 
that the tender was not Traverſable in this Action's Fo2 Maricagi- £2722 
um de mero jure pertinet Domino: And it the teriver ſhould'be of 
neceſſity, the Loꝛd might be defeated-of che Marriage; As (foie 

takes an Ankant, and go with him beyond tho Seas; oz if he 

Eſſigne himſelf to places unkownzec. AtiVinvalote Matitagit 
the death of the Þeir,the Exetutoꝛ thalliot be charger; But War 

berton ſatd, that fo2 an heir Female, betaule che Log hath two £96 77. =: 
years after her age of 14 to make tender of Marriage, the tender | 
is Traverſable. Wherefore it was avjuvged fox tame 


Anonymus Faſch.! 4 Ac. Rot, 51 3. 


170 


[NOwer The Tenant! lead leaſe eth Demian (140 
made to ſuch a Tenant m pe 7 5 tenementorum Co, Lit. 266.4; 
a Eg ly. Ye was Ties 
15 * T 
Demandant; * 1 plea,” n e 


118 


Stead 


132 


Termino Hillarii, Anno quarto 


(15) 


Stead verſus Moon, Mich. 2 Jac. Rot. 140. 


Ebt uon a Bill obligatozp; The Defendant pleaded Non 

eſt factum : The Jury found a ſpecial Uerdid, finding the 
l in hæc verba : hereby appears, that the Defendant and one 
John Smith, (ealed and delivered that Bond, and were joyntly ob- 


co. Lit.:23.a. liged; and the laid John Smith is pet alive. And if, c. And it was 
9-5 2:5-+.- adjudged without argument toz the Plaintiff, 


(16) 
Co. 6.59. b. 


1 Cr. 419. 
Poſt. 446.665. 
Co. 6.60. h. 


Co. 6. Go. a. 


Co. 6. 60. . 


Smith werſus Gatcwood, Trin. 3 Jac. Rot. 191. 


12 A plate called Horſington Holms: The Defendant 
Zustieg; Foꝛ that Stixwold is an ancient Mill, adjoyning 
to the place tuhere, ac. und that within the ſaid Till is, and time 
whereof, et. hath bien ſuch a cuſtom, That every Jnhabitant with- 
in any ancient Meſſuage within the ſaid Uill, by reaſon of his 
Commoraney therein hath had common in the place where, foz 
all bis great beaſts, at all. times of the year, ac. And ſo Juſtifies 
as an Inbabitant : And it was thereupon demurred whether ſuch 
a preſcription and uſage in a Gill foz the Inhabitants, foꝛ Common 
and matter of-pzofit be good; And after argument at Bar and 
Bench, It was reſolved, that it was not good: Foz Inhabitants, 
unleſs they be incopozated, cannot preſcribe to have p2ofit in ano- 
thers (oil, but only in matters of eaſement, as in a way oz cauſey 
to Church; 92 ſuch lie; ſo in matters of diſcharge, as to be dil⸗ 
rged of Tall, oz of Cythes, 92 in modo Decimandi, oz the like: 
to have Intereſt, it ns — Foꝛ that ought to be by per⸗ 


long inabled who are almays to have continuance: Fo? if there 
ſhould be Wange ae A if any of the Jnhabitants depart 
from their ancient houſes the houle continues empty; the 
Wbheritance of the Common Jad he ſuſpended, which cannot 


he. Noz tan ſuch. 22 ered: 3 Fo if ane Inhabitant 
ſhould N another whi mmight claim it, *which 
Rites of Law; t —.— aeg in a pzofit ſhould 


is againſt the 
not be diſchargedzand weh wele aid-ſervant oꝛ Child 
who reſides in m—_— houle is ſaid to be an 95 30 abitant, and to have 
the benefit of the Common ʒ which would be inconvenient: where- 
foze they all reſolved, That ſuch a Cuſfom alledged, by way of 
a (not otherwiſe) is not goad: ans ed it fo2 the Plain- 
And it was ſaid (he. Ll 5 33 Eliz. Rot. 422. 
betinivt Lawrgnce and Hy dy that 19 H. 8. in Spel- 
ly 1 this Court. Vide 


e 
. 215 4. 29. 1 


7 4 20 Ed. 4. 10. 9 H. 6.62, 
18 H. 8. 1. 


Termino 


Tammo Pacha 


| Anno > ine J ACOBI 1 in Banco Regis. 
{ 


 Hennings verſus Paucharden. 


* firmz : of a Leaſe of Talbot of a Meſſuage in (1) 
Saint Clements Pariſh, - Jt was found by ſpecial Uer- « Rol. 828. 9. 
dict; That Talbot 10. Junij 44 Eliz. by Jndenture de- 
miſled to Pauchard the ſalſd Meſſuage -Habend: a die 

Indenturæ prædicæ tm his lite; with ; Letter of Attoznep to 

make Liverp3.And that the Attoꝛney made Livery 23. July, &, 

And whether this Livery made * — — day of the date, was 

good 02 not, was the Queſtion. Popham, Fenner and Williams, ca g. 54. b. 

held it to be void; becauſe it was rave e by e who had . 94.3%. 

m. fan . if. the Deed had 2 Rol. 828. ge 


not any, fiich warrant I. "pc ws 
ben ed after the day 
mad by Sram e bo 


, afid then Livery had bn 
aud ſo it bath been 
Jury found that be 


fan when g ene e 
| 9 9 of, The D allo 
ivory made Dr ants enſis aly;which Ante 145: 

is aſa void t thers being no manch of July. Wentionen-betoze,  ' 
Wiherefo0e it mag ape and be ekendant 
nenen. 277 4 oil Git 0 d 77 ölen 
103-24 eJS! $35:395 Df I 1 4 460 _ 4 i ED , 
: : Nook Gi n 5: Wh 24 20 Cf 4 27 55 


Benſon verſus 117 Nich 4 . Rot 


Ction boꝛ theſe woꝛds; Thou haſt robbed the Church (i innu- (2) 
endo the Church of Saint Alphage) And thou haſt ſtollen 1 Cr. 416. 
the Lead off from the Church (innuendo the Church of Saint 


Alphage afozeſatd) The Defendant pleaded ws guilty : And af- 
ter 


— * Z = 


— * 4 
— on —_ — 
... ˙—69ͤgdö . yoo I 


—— 
. 2 negry 
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1c. 418. 


Ante 107. 


Ante 114. 


(3) 


Poſt. oy 
1 Cr. 268, © 


3 Cr. 234. 
Moor 401. 


(40 


m 
ter Uerdict foꝛ the Plaintiff; 5 It was moved, that the woꝛds were 
not actionable: Fo2 they do not import of themſelves what Church 
he robbed, no2 that he robbed any material Church. Foz the rob 
bing of the Church is oftenttmes ſpoken of ſuch who detain Church 
duttes, 02 the like; and it ſhall not be ; batped in the ſubſtance y 
the innuendo. The pulling ok Lead alſo ftom a Church, which is 
fired to the Freehold, it is not any Felony in it ſelf : wherefay 
the Action lies not. And of that opinion were Fennerand William: 
But Popham, Telverton and Tanfield & contra 3 Foz the wong 
are to <4 taken accowing to the common parlance, and to be 
ſpoken in the wozſt ſenſe accowing to common underſtanding; 
and therefoze when one ſaith, Thou haſt robbed a Church, that is 
in a felonious manner; and the innuendo fhews to the Court wha 
Church he intended; and the addition, And thou haſt pulled of 
the Lead, is a further addition. And not a ſhewing wherein the 
Felony conſiſted, which he intended: And therefoze Tanfield Cain, 
there was a difference where he ſatd, For thou haſt, and, And thou 
haſt, &cc. wherefoze it was adjudged fo2 the Plaintiff, 


Showel verſus Haman, Paſch. 4 Jac. Rot. 


- ©tion fo? theſe wowds; Thou haſt been in the Goal for ſte. 
ing of a Pan; Jt was held, that the Action well lap,althoug 
he doth not charge him with any Felony. 


Brigate verſus Short. | 
Jectione firm: Of a Leaſe. 2x. Octob. 4 Jac. Et quod pole 


ſcilicet eodem 21. die Octob. ann. 3. ſupradicto, he ejected him: 
fter Uerdict fo2 the Plailitiſf, Jt was moved in Arreft'of Judy 


ment, That this Ejectment being allevged to be a peat before th 


Leaſe, is vold and IA and no Judgment ought to be giwen; and 
of that opinion was Tanfield: Fo2 there is not any ſuch peur men 


tioned of de Anno 3 Jacobi? and then there is not any year when 


the Efectment was. But Fenner; Williams and Teens con 
tra, becauſe the woz ds be, Poſtea, ſeilicet coder 21. die Octob. And 
therefote there needed not any year to de mentioned : And the 
addition of a year which was not mentioned befoze, and which # 
repugnant to that day which was mentioned, is idle and ſhall be 
taken fo2 Null; Et poſtea the ſame day ſhall be good — 


Mherekoꝛe it was adjudged fo2 the Plaintiff, 


WS 
— 


re 


9 „ — _— on ha. Ati. 
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Leiceſter Foreſt. 


Ote This Term all the Juſtices and Barons met at Serjeants. (5) 
Inn to confer of matters concerning the Foreſt of Leiceſter, 

by the Kibgs command; The Foreſt being the Kings in right of his 
Dutchy of Lancaſter : upon theſe Queſtions. Firſt, whether the 
Owners of Woods in a Foreſt or Chaſe, in the hands of a Subject, 

may fell them at their pleaſure without Licence, and keep them 

incoppiced as long as they pleaſe. Secondly,whether the Owners of 

Land within ſuch a Foreſt, might Erect Lodges for Warrens, or 

make Conyberries, or keep Sheep there. Thirdly, whether they 

who affirm that they have Parks within ſuch a Foreſt, by Charter or 

Preſeription, which have lain open for forty years or more, may now 

encloſe them, and keep them encloſed as Parks. Fourthly, whether 

Deer coming out of the Foreſt into ſuch encloſed grounds, may 

be killed by the Owners of ſuch grounds. And upon theſe Queſti- 

ons; the Counſel of both parties . there ; Firſt, they all held, 

That a Foreſt may well be in the hands of a Subject, and ſhall be cor. 233. 45 

uſed as a Foreſt, if the King gives Authority by Expreſs words for 


the Adminiſtration of Juſtice there, and for his Juſtices to come 
there: And if ſuch Grantee might have Commiſſion in ſuch Caſes, 


to uſe and have Offices of a Foreſt 3 Then it ſhall continue a Foreſt 2 
in the hands of a Subject: Otherwiſe without ſuch liberties, it is but , Toft. 298; 

a Chaſe being in the hands of a common perſon. And Popbam ſaid, 

That he had ſeen ſuch liberties of a Foreſt granted in that manner. 

Secondly, they all held, That in fuch Foreſts or Chaſes (being in 

the hands of a common perſon). Thoſe who are Owners of Woods 4 inſt. 258. 
may cut them down at their pleaſure, without Licence or View of 

the Forreſters: But yet in ſuch rharitier as they dught always ti 

leave ſufficient Vert for the Deer there. Thirdly, they all held, 

that they may preſcribe to have Warrens or to keep (hee! nForeſts, 4 inſt. 298. 
although they were iti the Kings hands. Hut wyithout 4 ſpecial pre- F. N. Br. 230-4: 
ſcription it cannot be: And in ſuch taſe of pteſtriptioti for Warren, 
although it had not been uſed for Now fr waves had it by grant, 


or can prove it by preſcription, a Von uſer is tis cauſe of fotfeiture 
thereof: But Sir Ediv. Coke fald, it had been 1.47 5 That the 
Now uſer of a Fair or Market,or Courts,or fiich like Hbefties whete- 
in the Subjects hive Intereſt for theit comton profit or comimon 
Juſtice, is cauſe of ſeiſure of them: But the Non «ſer of Parks or 
Warrens, or ſuch like, which are to the profit only, or pleaſure of 
the Owner, is not any cauſe of their loſs or forfeiture: And he ſaid, 
it was adjudged about 18 Eliz. in the Caſe of the Lord Hatton in the 
Kings Bench upon Demurrer; That one might well preſcribe to cut 4 raft. 297; 
down his Woods in a Foreſt, being in the Kings hands. Which 
Popham affirmed ; but ſaid, it was adjudged otherwiſe about the ſame 
time in the Exchequer. Alſo they held, That if one hath a Warren 41uſt. 298. 
by Charter in all his Mannor, He may ere& a Lodge, or make Cr 311. 
X 2 Conyberries 


Termino Paſchæ, Anno quinto 


— — 


Co. 6. 74 4 


Conyberries in any place of the Mannor at his pleaſure. But if he 
claims it by Preſcription, he ought to make the Conyberries in ſuch 
places wherein they have been uſed, and not in others. Fourthly, 
they held, That Parks being laid open to Foreſts for forty years, 
may yet be encloſed again; And they may kill any Deer which 
come therein. Fifthly, that Encloſures cannot be 1n Foreſts or Cha- 
ſes, unleſs with low Hedges which may not diſturb the game. And 
although Encloſures have been continued for forty years together, 
if they were not before, that they may well be deſtroyed and laid 


open. 
Sir Drue Druries Caſe in the Court of Wards. 


Ote This Term in the Caſe of Sir Drue Drurie for the Ward- 
. ſhip of Sir Rob. Drurie, It was reſolved by the Cheif Juſti- 
ces, and Chief Baron; where the King had a Ward and granted it 
over: And after the King made the Ward Knight during his non- 
age; That it was a diſcharge of the Wardſhip : But in ſuch manner 
only as if he now came of full age. But it doth not diſcharge himof 
the value of his Marriage, or of the forfeiture of his Marriage, if he 
had before given cauſe of forfeiture thereof: For they be Intereſts 
veſted : And as things veſted ſhall not be diveſted: And preſently 
by his Anceſtors death he being within age, and in Ward, the value 
of the Marriage is thereby given to the King, and by him transfer- 
red over to the Grantee : And although the Ward be made Knight; 
That makes him quaſi of full age as from that time, and to have all 
priviledges as one. of full age: Wherefore until his marriage ſatis- 
fied, the Grantee ſhall hold the Land. But at the Common Law, 
before the Statute of Merton, if the Heir in Ward had been made 


Knight, he preſently might have entred upon his Land : And the 


Land could not be holden for the value of Marriage. But now the 
Lord at his full age ſhall hold the Land until his Marriage fatisfied 
and fo he ſhall do although he be made Knight. And they held, 
that although the Heir in Ward were created a Duke or Baron, yet 


it will not make him to be out of Ward: For it is but a dignity to 


his Eſtate, but doth not enable his perſon to do the ſervice of 
r And it was alſo held by them, That if the Heir within 
age be wade Knight, although he ſatisfie for the value of the Marri- 


age; yet the Lord ſhall hold it until his full age of 21 years. 
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The Lord Buckhurſt verfus Sir John Lewſon, in the 
| Court of Wards. 


T was teſolved by the two Chief Juſtices and Chief Baron: (7) 
I Uhereas Sir Walter Lewſon made a Leaſe foꝛ 100 years fo © 5 75% 
the payment of his Debts and perfozmance of his Ti; And 
after conveyed the Inheritance to ſfrangers, and died, his Peir 
within age, the Lands being holden by Knights-ſervice in Capite; |, 
That the King ſhould have the Wardſhip o2 Livery, as the Caſe 
required, by reaſon of that particular eſtate ſo created: Jt being | 
an Act executed fo2 the payment of his Debts: And although the co. Lic. 78. a. b⸗ 
Heir hath nothing in this Caſe, yet the King ſhall not be pꝛejudiced . 83. a. 
of that which is due unto him. Secondly, they held, Uhereas 
Sir Walter R his Land to Mary Curſon the wife of 
Mr. Edward Sack wie beinithe Daughter and Heir apparent of 
his Siſter; which Siſter is now ÞHetr unto. him: That this Con⸗ 
veyance is not within the Statute of 32 or 34 Hen. 8. to entitle ca 6.75. b; 
the King to any part of the Land; becauſe it is a meer collateral 7” * 
Line: Alſo his Siſter ſurvived him, lo the Daughter of his Sitter 
was not his Heir; and ſuch Conveyance is out of the Statute of 
Marlbridge. And they held, that if the Gzandfather infeoffed the 
eldeſt Son of the Father, oꝛ made a Conveyance to his Gzand: co. Lir.78. a: 
childzen, the Father being dead, that it is within the Statute clear- 
Ip, becauſe it is in recta linea; and the Father being dead, they are 
in loco parentis, and the ſame care and affenivn which was intend⸗ 
ed to be to their Father extends to his Childzen : But peradven- 
ture ik in ſuch Caſe, at the time of ſuch con veyance made, the Fa: 
ther were alive, and after died in the like ofthe Gꝛandlather, it had 
ben within the Equity of the ſaid Statutes,becauſe they be Þeirs 
to the G2andfather 3 But if after ſuch a conveyance made, the 
Gzandfather dies, and the Father ſurvive,whether this conveyance co. Lir. 7.2. 
be within the Statute of 34 H. 8. was doubted ; And Drapers O. 5. 77. a. 
Caſe in this Court was cited, fo2 the Tlardſhip of Boyer the Son  _ 
of the Daughter of Draper, to whom Draper had conveyed his 
land, and died, and his Daughter and heir (the Mother of Boyer) 
ſurviving him, it was reſolved, that he ſhould not be in ward. 


James Piers verſus William Gore. 


Ction fo2 wo2ds, fo calling him Thief: The Recow of Niſi (8) 
prius was; Quod prædictus Willielmus dixit de præfato Jacobo 
hæc ſcandaloſa verba ſequentia; He (præfatum Willielmum innuen- 
do) where it ſhould be Jacobum, is a Thief: The Jury found the 
Defendant guilty de interius ſpecificatis. Now this fault being 
(pied, and not befoze, it was moved in atreſt of Judgment, That 
no Judgment can be given upon this Uerdic: And of that opt- 
nion was Tanfield, becauſe the Uervic is given mm to that 
eco 5 


— 
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Betoꝛd; and if there ſhould be any amendment, it would alter the 
Uerdict, which ought not to be in any Cale: And although the 
Roll in Court and the Bill upon the File were fhewn to be good, 
pet it could not be now amended after Uervic, But Popham, 
Yelverton and Williams (abſente Fenner) held, that is: very well 


— 


bc er., amendablez Fo2 when it is ſaid at the firſt, Quod dixit de cod, 
Folk 231354 Jacobg hæc Anglicana verba, he (præfatum Willielmum innuendo) 


this innuendo Willielmum is void; And it is an apparent miſpyiſt. 
on, ec. Wherefoze it is well amendable, and rule was given ac: 
cozdingly ; and the Plaintiff had Judgment. 


Colvile verſus Parker. 


(9) Nformation upon the Statute of 27 Eliz. of Fraudulent Con: 
veyances: (pon evidence to the Jury, Tanfield cited it to be 
adjudged in one Woodies Caſe : er onSgfter marriage vo. 
 luntarily aſſigned a Leaſe of years, qual: in Joynture fo2 his Fee, 
and took the pzofits, and afterwards ſold it to one who had not any 
notice of this Convepance ; That it was within the Statute, al- 
though at firſt it was not made upon truſt to be revoked, noꝛ any 
clauſe of revocation therein; Becauſe it was a voluntary Con- 
veyance at firſt, and ſhall be intended fraudulent at the beginning: 
But tf at the time of the marriage oz afterwards, by reaſon of a 
poxtton given by his CUives friends in recompence thereof, and 
Poſt. 456. for a pyovilion foz the maintenance of his Feme ; Þe had made an 
aſſignment of ſuth a Leaſe to his Mives friends, and had after: 
wards taken the pꝛoſits thereof; (as in reaſon he ought during 

his lite) and then had ſold that Term: Pet it had not been within 


the Statute, | 
0 Harris verſus Dixon. 
, (10) Ction fo; theſe wows ; Thou haſt procured one Smith to 
Naa z.. \ A come 30 miles to commit perjury before my Lord of Win- 


cheſter, and haſt given him 10 l. for that purpoſe. After Uerdia, it 
was moved in arreſt of Judgment, an Action lies not fo; 
theſe woꝛds: Becaule it is not alledged, that he committed per⸗ 
x Rol. 5: fury, no2 'that the Biſhop of Wincheſter was ſuch a perſon befoze 
Poſt. 422 Whom perjury might be committed; noꝛ that it was in any Court: 

Sed non allocatur; F02 it is a great imputation, and ſhall be in- 
x Cr.337: tended in the wont part: CUherefore it was adjudged foz the 


Ante 120, 


Yely. 72 Plaintiff, | 
| Blyth verſus 'Topham. 
05 Gtion upon the Cale; F02 that he digged a pit in ſuch! a 


e Common, by occaſion whereof his Pare being ſtraying 
e, fell into the ſald pit and periſhed: The Defendant _ 
e 


== 


———— 
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ty Not guilty, and found fo2 him: And now the Plaintiff, to ſave « Cr. 545. 173. 
coſts, moved in arreſf of Judgment upon the Uervic, that the mo 
Declaration was not god; Foz when the Bare was ſtraying, ann 
he ſhews not any right why his Mare ſhould: be in the ſaid Com⸗ 

mon, the digging of the pit is lawful as againſt him: and although 

his Bare fell therein, he hath not any remedy ; Foz it is damnum 

abſque injuria 3 wherefoze an Action lies not by him: And of that 
opinion was the whole Court: Therefoze it was adjudged upon 

the Declaration, that che Bill ſhould abate 3 and not upon the 


Banning verſus Fryer. 


Libel was ſued in the Spiritual Court; Foz that he ſpake (12) 

theſe woꝛds, Vel his ſimilia, &c. The Defendant was there 
condemned, and coſts taxed to-181. and upon a Sigaificavit, An 
Excommunicato capiendo iſſued ; and befoʒe it was returned, oꝛ he 
taken, a general pardon was publiſhed; And aftewards. he was 
taken by vertue okt an Excommunicato capiend. and being there: 
upon bꝛought to the Barr by an Hab. corpus, It was pzayed that 
he might be diſcharged: Foz the pardon diſcharges the matter 
ot · contempt, and then the (mpfſonment thereupon is diſcharged. 
But it was reſolved, that chis taxation of coſts, being fo2 the 
Plaintiffs benefit, is not diſcharged by the pardon, and by con- 
ſequence the Excommunicatton thereupon is not diſcharged, fo? 
that depends upon the -Paincipal ; *UUherefoze he was remanded: 1 cr. 159. 
And in this caſe they held, although the Libel was, that he-ſpake 
thoſe wows, Vel his ſimilia, &c. which is not good at the Com: 
mon Law, pet the Spiritual Court uſing that manner, the courſe 
of the Common Law ſhall not controul it, noꝛ ſhall ſay that it is 
vold: Wherefoe,'ec. e l e ; 


5 -# « 


Doctor Atkins verſus Gardener, | 


Cir. fac. Upon a Judgment in Debt upon the Statute (13 
14 H. 8. by Doo? Laughton Preſident of the Colledge of 1 Rol. $15: 
Phyſittans in London, who died befoze Execution had; and 
thereupon the Succeſſoz bꝛougbt a Scir. fac. to habe Execu⸗ 
tion; Jt was thereupon demurred, becauſe the Scire 'facias 
ought to be bzought by the Executoz oz Adminiſtratoꝛ of him 
who recovered; and not by the Sutteſſoz: But iipon hearing 
of the Becow, without argument „the Court held, that the : Kol. 51s. 
Succeſſoꝛ might well maintain the Action, Fo the Suit is gf- 4 . ® 
ven to the Colledge by a puvate Statute ? And the. Suit 
bs to be brought by the Pꝛelldent Foy the tüm being; And he 
having recovered in right of 'the"Coxpoxat\0f35the Law ſhall 
transfer that duty to the Snccetſo? of immo tecovered, 
g and 


a 


Termino Paſche, Anno quinto 


(14) 


3 Cr. 771. 


remained, and to tender it: Foz what the value is, and how the 


and not to his Etetutoꝛzs; The Action being bzought, fo2 that he 
pꝛactiſed Phyſick in London without Licence of the Colledge of 
Phyſicians, againſt the Statute of 14 Hen. 8. TWherefore it was 
adjudged foꝛ the Plaintiff, | 


* 


: Smith verſus Malings. 


R Eplevin: The Defendant avows fo2 Rent of 20 |. reſerved 
upon a Leaſe fo2 years of do Acres of Land, made by one 
Haſtings, and conveys the Reverſion to himſelf: The Plaintiff 
ſhews, that 60 Acres of thole 80 were eviced by elder title; And 
therefoze demanded Judgment, becauſe the Defendant avows foz 
the intire Rent: whereupon the Dekendant demurred; Becauſe 
the Plaintiff ought to have chewed how much of Land in value 
was evicted, and what part remained: Fo2 the Rent is not ap- 
po2tionable accoꝛding to the quantity, but to the value of » Land 
evicted. And of that opinion were Popham and Tanfield, That 
the Platntiff on his part ought to ſhew the value of the Land evia⸗ 
ed, and how the Rent ought to be appoztioned, and what part 


appoztfonment . ould be, are both in his notice, and becaule he 
hath not done ſo, the plea is ill in all. And Popham [afd, if the 
Leſſoꝛ take a ſurrender of part of the Land, there ſhall be appox- 
tionment, and there the Lelloz in his Declaration in Debt, 02 in 
avowp foꝛ it, ought to ſhew the appoꝛtionment, and demand that 
which is due fo2 the remainder; Foz it lies as well in his notice 
as in the Leſſs : But of an eviction peradventure he may not 
have tonuſance, . wherefoze he who pleads it, ought ta chem the 
value thereof, and the appoztionment : But Williams held, that 
the Lefſo2 ought in his Avowzy oꝛ Declaration to ſhew the appox 
tionment; Foz he ought to take knowledge of the eviction, and of 
his own Title; And he ſaid, it was lately ſo adjudged in the 
Common Bench; betwixt Moyle and Ewer 3 TGherefo2e the 
other Juſtfces did not ſpeak thereto, but would adviſe, Et Adjour- 
natur. b. ech © 2 55 4 2755 


Sir Richard Champernow verſus Sir William” Godot- 


pon de 
e foz the 
laintiff, 


—_—_— 
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Plaintiff, and by Sir Francis Bacon foz the Defendant : The 
Court reſolved, that it was good enough, without ſhewing how 

in the UWtit of Erroz, oꝛ in the Scir. tac. Foz the one is but 

a Commiſſion to hear the Errozs, and needs not ſuch certatn- 

ty; The other is but a TUrit founded thereupon : And there- | 
fore How Couſin ne&ds not to be ſhewed in the Writ 3 No2 is ante 86. 
it requiſite, that the title be ſhewed therein unleſs it be in a ſpe⸗ 

tial Caſe, varying from the Common courſe ; As where an El⸗ 

pectal Heir in Tail bꝛings a TUrit of Erroz, o2 he in the remain- 

der, becauſe he is to entitle Himſelf, he ought to ſhew ſpecially 

How Couſin, oz how he hath the Remainder ; but otherwiſe not. 

And although in ſome ſuch waits, it is ſhewn, How Couſin, ag 

in Venners Caſe, and is good enough, pet it is not of neceſſity : 

And the omitting thereof is no cauſe of abating the LUrit. Vide 

33 Ht 6. 54. 34 H. 6. 44. 38 H. 6. 17. & 39. 45 Ed. 3. 25. The 

Book of Entries 272. TUherefoze it was adjudged accodingly; 

And afterwards the Defendant anſwered to the Erro2s aſſigned 

In nullo eſt Erratum, 7 


Omyn verſas Kyneto, cujus principium ante 150. Et quod (16) 

| Intratur, Hill. 2 Jac. Rot. 537. Another Erroꝛ was aſſigned, 
becauſe the Ven. fac. was awarded in the time of Q. Eliz. and a 

Diſtringas thereupon, Et pro defectu Jurator. gn Alias diſtringas 

was awarded in the time of the King, which is, Quod diſtringat 

Jurat. nuper ſummonit. in curia noſtra; whereas it ought to have 

been in curia nuper Regin. And by vertue of this:wit, a trial was 

had by the ſame Juro2s, with a Decem tales awarded de circumſtan- 

tibus (which Authozity is given to the Juſtices by the Statute 

of 5 Eliz. Cap. 25.) And fo? this cauſe it was argued at the 

Bar, that this trial was Erroneous ; Fo? the Sheriff. had not 

any Authozity by this TUrit to diſtrain any but thoſe who were 

ſummoned in Curia Regis, and there are not any ſuch; There: 

foze the wait is ill, - the Trial thereupon Erroneous. And 

of that opinion was Williams, who relted upon the Caſe of Sit 

Francis Knowls and Beckinſhaw, where a Ven. fac. being awarded Ante 89. 

in the Common Bench, and returned in the time of Q. Eliz. and 

an Hab. corpora, And an alias Habeas corpora, pro defectu jurator. 

was awarded in the time of the King who now is, which was, 

Quod Hab. corpora Jurator. nuper ſummonit. in cur. noſtr. Et appo- 

nat eis Decem tales: And Trial being had in Banco, and Judg: 

ment thereupon, Jt was fo2 this cauſe reverſed. And another 

preſident was cited at the Bar, of a Judgment given in the Ex⸗ 

chequer-Ghamber betwirt Goodwin and others, concerning the 

Schall at Bury, where a Ven. fac. was awarded in the time of the 

Quin, and a Diſtringas with Niſi prius in the time of the King, 

reciting, Quod diſtringat Jurat. nuper ſummonit. in curia noſtra ; 

whereas fn truth there had not been any ſummons in cur. of the 

King, but of the Queen only, and Trial _=—__ and Judg- 

| ment 


Termino Paſchz, Anno quinto 


1 Cr. 278. 
Poſt. 354. 


ment in this Court, and fo2 this cauſe Erroꝛ affigned and rever, 
ſed; ſo Williams held here, and that there was not any differente be: 
twirt the Caſes. But Popham, Fenner, Yelverton,and Tanfield held, 
that this wait is well amendable, the trial good, and the Judgment 
not Erroneous: And there is great difference betwirt the lain 
two Caſes which had been avjuged, and this Cale; And that the 
ſaid Caſes are good Lam: Foz in the firſt, the Hab. corpora is of 
Jurozs ſummoniti in curia noſtra; Er quod ad illos apponat Decem 
Tales. Su the Sheriff had not any authozity apponere Decem 
Tales, but to the Jurozs firſt ſummoned in cur. Regis, and there 
was not any ſuch : So as what the Sheriff did was without any 
warrant, and the trial thereupon Erroneous: But it is not here 
commanded in the wit to apponere any Tales to the Jury firſt 


ſummoned, and lo a great difference. The ſecond Caſe is of g 


Diſtringas with a Niſi prius, which is a ſpecial Authozity to the 
Juſtices, who being Juſtices by that ſpecial Commiſiton, and not 
Having authozity to take any Jury, but ſuch which was ſummonen 
befoze in cur. Regis; there being none ſuch, the trial therefore by 
another Jury was erroneous. But in this caſe, the Juſtices of 
Durham are oꝛiginal Judges of the whole Reco2d, and had thy 
Reco2d befoze them at the time of the trial: And the Roll being 
good, it is a ſuffictent warrant unto them fo2 the trial: Am 
the watt being variant, it might be amended there, and ſo may 
be well amended here. And although the trial is there by part 


ok the Tales: pet that Tales was awarded and returned by .com- 


Moor 684. 
- Cr 18 Zo 


3Cr.203. 
Ante 64. 
Moor 465. 


E 
1 Rol. 64. 


Poſt, 403 


mand of that Court, and view of the Roll, and not upon the 
wit: wherefoze it is good engugh. And there hath been divers 
meſidents, that amendment hall be of ſuch judicial units after 
the trial, to make them accow with the Roll, when that is well 
made, as in this Caſe it is. And therefoze Tanfield cited Short 
and ArundelsCaſe, where a Ven. fac. bare Teſte upon the Sunday; 


after trial it was amended, And Gonnel and Bradiſh's Caſe; where 


a Ven. fac. bare Teſte out of the Term, and being aligned fo: Er 
ros, was amended, and made to accoꝛd with the Rolf, and the 
Judgment affirmed. And a third preſivent he cited, but remem⸗ 
bted not the names, where a Diſtringas was awarded long. time 


after the trial, yet the Roll being good, it was amended: And ſa 
they all held here, that it was amendable, and ſo awarded; And 


the Judgment was affirmed. | 
Dame Moriſon verſus Cade, Hill. 4 Jac. Rot. 1153. 
A Ction fm wows : Whereas the was a widow, and in 


Communication with the E. of Kent about her Marriage: 
That the Defendant ſafo, Askot had reported, that he had had 


the uſe of her body (innuendo, That he had camalcopulation with 


her) ubi revera he never made any ſuch repoxt. And Gews, that 


the Earl of Kent and others, were Duitos unto ber fv arti 
* age, 


=> 
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age, and by reaſon of that ſcandal deſiſted his ſuit, - The Defen-' 

pant pleaded Not guilty, and found againſt him to 200 l. dama- 

ges: And it was moved in Arreſt of Judgment, that the worde 

were not Actionablez Foꝛ the firſt woꝛds may have a good intend: 

ment: As a Phyſitian may have the uſe of her body, cc. And the 
innuendo cannot alter the woꝛde: Sed non allocatur ; Foz the , gol. 34; 
wows in themſelves cannot have any reaſonable conſtruction, and : . 
they ſhall be taken accoꝛding to the uſual and common ſenſe of 

them, which is very flanderous to a_ Lady of ſuch reputation: 

Wherefore it was adjudged fo2 the Plaintiff, And this Judgment 

was afterwards affirmed in a Crit of Erroꝛ. 


The Earl of Northumberland verſus Byrt, 
Mich. 4 Jac. Rot. 


AA tem upon the Caſe 5 Foz llandering his Title: CUhereas . (18) 


— 
—— 


1 


0 


r MY 7 


Henry Earl of Arundel was ſeiſed of the Mannoꝛ of Hazel- 
ert Brian in Fi, and gave it to Henry Earl of Northumberland in 
Tail, which deſcended to the Plaintiff: And whereas the Defen- 

dant was a cuſtomary tenant. fo2 life of a Meſſuage, and certain 
land, parcel of the Bannoz z And the Plaintiff was in communi⸗ 
cation with onePowton 1. Feb. 1 Jac. to make a Leaſe fo? years of - 
that land unto him, to commence after the Defendants eſfate fo2 
life was determined: Fo2 which, the ſaid Powton agred.to bar: 
gain, and there and then offered foz it 300 l. That the Defendant 
knowing thereof, and intending to hinder that bargain, and to 
fander the Plaintiffs Title, ſpake theſe wozds upon the firft of 
March, Anno primo Jac. The late Earlof Arundel Lord of the Mari- 
nor of Haz. did make a Leaſe of my Tenement in Haz. unto one 
Mr. Stoughton for 60 years, to begin after the expiration of my 
cuſtomary eſtate, 8&c. And the fame is a good Leaſe : Ubi revera 
the lald Earl ol Arundel, did not make any ſuch Leaſe. By reaſon 
of which woꝛds; neither the ſaid Powton, nozany other would give 
him ten pounds fo2 the laid Leaſe. TUherefoze, c. The Defen- 
dant juſtifies 3 Fo2 that Henry Earl of Arundel, befoze the gift al- 
ledged to be made to the Plaintiff, made ſuch a Leaſe to Stough- 
ton f02 60 pears; And that Stoughtgg conveyed that Leaſe unto 
him: Ttherefoze he in maintenance Title (pake theſe woꝛds; 
The Plaintiff replies De ſon Tort deweſr: ſams tiel cauſe : And iſſue 
jopned, and found fo2 the Plaintiff,to his damage of 1001. And it 3 
was now moved in Arreſt of Judgment; Firſt, that the Plaintiſl 
alledgeth his Communication of the bargain with P. to be 1. Feb. 

x Jac. and ſhews thoſe wows to be ſpoken 1. Martij primo Jac. 

and doth not ſhew the communication of the Bargain to be con- 
tinuing 1. Martij primo Jac. otherwiſe there is not any cauſe of 
Action: Sed non allocatur ; Foz it ſhall be intended continu⸗ Poſt. 222: 
ing: Foz when it was alledged, that the Defendant know: 
ing it, ſpake thoſe wozds to the intent to hinder him of his 

1 | P 2 bargain, 


\ 


= 


tn 


— 


bargain 5 And thut bp treaſon vr thoſe words the ſaid P. would un 
p2oceed in that Hirghin, that the bargain continued until the 
ſpeaking. Secoiibly, that the words in themſelves, without an 
innuendo, be not tettüm, no: ſmpozt any flander 2 Fo? they are, 
The late Earl of Arundel, ſometinies Lord of the Mannor, did make 
a Leaſe of my Tenement, &c. ab he doth not lay, that Hen. Eni 
of Arundel made tffe Leaſe, no2 when he made it. And ik anp other 
Earl of Arundel müde the Leaſe, o2 if he made it after the pit 
e e neem be fon pack 
tended - E 2 . ntent, u be 
ſpake, when he ſaid and affirmed it ta be a good Leaſe, Thirdly, 
that he juſtifying the wozds by reaſon of the Aſſignment of the 
Leaſe, and in maintenance of his own Title, an Action lies not, 
Sed non allocatur ; Foꝛ in his wopkds he doth not ſhew, that he ſpaly 
them fo himſelf, and in maintenance ot his own Title : Fox it is 
fawfid fo2 everp due to ſpeak in conntenance and maintenance o 
the Title which he cams: But the words in themlelves 1 85 
chat he cpaue them to coantenante the Eitie and Jatereſt de! 
ſtranger, which is not lawful : And nom, when he is ſued ton 
punithed fo2 them, (they being falfe as is pzetended) he catthit 
excite hiniſelf by entiffirng htinfel, when che words at the mew 


not impozt as much. And he now cometh tos late to jultifie 


ſelk. Fourthip, che Je de h1r Torr Demeꝗſu abſque tali cauſa þ 
not good: But he ought to traverſe the Leaſe, being ſpectal tai 
ter pleaded 2 Sed non allocatur; Fo2 the Jdue is apt endußh th 
Dan 'thiit in Dinteftion'; Tetherefoze it was adjudged to} ih 


Platiitiff, 


o 


- » oY — 
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| Alington verſus Yearkner, Paſch. 4 Jac. Rot. 
* Ebt, Upon a Conditional Obligation: TAhereas he by (19 
| — —— and 2— — to the 
Ptatnerff and his Deirs 5 e acquitted, diſcharged, 
arid ſfftctertty kaded Harinleſs the JAlaintiif rom al 
"Barirains, Ancumbetittes, Statuketz, Charges, ve, That then, at. 
The Defendant pfeavs that he faved harmleſs the Plaintiff, and 
the Advowlon from, cc. as in the Condition: And it was there- co. 2. 4. a. 
upon demurred, decaiſeHenwvinot expreſs How he diſcharged, ac. *2\t- 340-353: 
Which ought to be particularly ſhewn : And of that opinion was 
all the Court. Wherefoze without argument it was adjudged fo: 
the Platneiff, 22 Ed. 4. 40. 18 Ed. g. Bar. 237. 
Tymperley der s Coleman. 
Cir. fac. upon bail: The Defendant pleads, that the Panctpal (2 
was dead befoze that Scir. fac. bꝛuught ; And upon motion, Bol. 336. 
the Court held, that that without moze is not any Pleas Foz ik 
once upon a Capivs,Non eſt invenrusbe returned, the Recontſance 
is fozfeited, becauſe there was default in the party: And although 
it 7 if 22883 render — CR fac. . 
to accept it, pet thut ts ot grace, not ode the poor 776. 
deuth at the time vf the Sor. fie. Wought i mot material, ff the due 597. 
were alive at the time ol the Capias returned: Wihhereupon it was 
adjudged kor the Platnti f. i CI HCG > 


D 
oy — = ” 


Johnes verſus Williams. 


A Si ſur trover of Goods, and converting them. Ehe De⸗ (3) 
{ & 'fendant plends Sale in market, wherebyhe'fullffiesthe Con- 3 Cr. 17. 
verſion; And it was held to be. ud plea, becatiſe ft amounts 'bat poſt. 319. 

to the general Jſſues And ruted accowingly, Chut ik he div not » lat. 303. b. 
| plead, à . Nihil dicit thould beerttred. On 8 


; Memoranding, 
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Te. 6. 75. A. 


(4) 
x Rol. 475. 


Ante g3. 


(5) 


Ant. 66. 
Poſt. 674. 
Hob. 77. 


(6) 


Ante 141. 


Ante 141. 


twenty eight days to the month, oz accowing_to half a year; 


Emorandum, upon Wedneſday the tenth of June, this ** 
M Sir John Popbam Chief Juſtice of the Kings Bench departed 
this life, being a moſt Reverend Judge, and a per on of great Learn- 
ing and Integrity. 


Mantle verſus Wollington. 


Jectione firmz, Of a Joynt Leaſe by two: Upon Not * | 

a ſpecial verdict was found, That the two Lefſozs were Te- 
nants in Common; And whether he might declare of a joynt 
'Leaſe 02 not, was the Queſtion. Fenner, Yelverton and Tanfield 
held, that the Declaration was ill; Foꝛ he ought to have declared 
upon ſeveral Leaſes of their ſeveral parts: But Williams con- 
Lefved it to be well enough. The matter in Law intended to be 
found, was; A Copyholder commits waſt ; the Low afterwards 
accepts of the Kent, whether that ſhould bar him to enter fo2 * 
fozteiture. But no reſolution was giwen therein. 


Lo verſus Sanders, Trin. 4 Jac. Rot. 354. 
A, vem fo theſe woꝛds, Thou haſt ſtoln my Wood: Jt was 
(wt 


demurred in Law, whether the Action lay; And adjudged 

out argument) fo2 the Plaintiff; Fo2 it ſhall be taken in the 

wot part. And Wood is to be intended of that which is cut down, 

accowing to the ancient rule, Arbor dum creſcit, Lignum dum 
creſcere neſcit. 


The Biſhop of Peterborough againſt Catesby, Paſch 
5 Jac. Rot. 48 1. B. R& Trin. 4 Jac. Rot.1928. C.B. 


* Ok a Judgment in Quare impedit, fo2 the Church of 
Wheſſam; The queſtion upon demurrer was, whether the 
time to collate within ſix months ſhall be reckoned accowdfng to 


Dividing the entire year into days: And it was adjudged in the 
Common Bench, t he could not collate until after the halt 
year, accoꝛding to the days, and not at the end of ſix months, 
accounting twenty eight days to the month; Foz the Biſhop 
had collated after the ſix months paſt, but within the half -year, 
being firteen days moze then the fix months: And Erro2 was 
alligned in this point in Law. And after argument by Dodc- 

ridge the Kings Soltcito2 fo2 the Biſhop, and by Yelverton fo? 
the Defendant ; Jt was reſolved by the Court accowing to the 
firſt Judgment, that the collatfon ought to be after the half 
year, and not befoze; Fo2 they held, that Tempus ſemeſtre in 
the Statute of Weſt. 2. Gap. 5. is intended half a year accoꝛding 


to the days of the peat which contains in the whole 365 days, 


which 


VIIM 


corn 
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which being divided, the half year is 182 days, and that time the 
Patron hath to pzeſent,who is the perſon chiefly regarded in Law. 
But they all agreed, that a month ſhall be accounted 28 days to 
the month, in caſe of a Condition fo; rent, 38 H. 6. 7. in caſe of 
Tnrolments, as 5 Eliz. Dy. 218. in caſe of a Let held within a 
month after Paſch. & Mich. And generally in all caſes where the 
Statute ſpeaks of months : But where the Statute ſpeaks of 
years, it is to be conſtrued as befoze, (viz.) 182 days ta the haif, 
as it 17 Eliz. Dy. And Velverton ſaid, that he had ſeen in Juſtice 
Spelmans Repozts, a caſe between Docto2 White and the Biſhop 


ok Lincoln, where it was reſolved accowdingiy in caſe of Quare im- 


pedit : And that Juſtice Walmſly ſhewed unto him a pꝛeũdent in 


| the time of Ed. 1. (which was immediately after theStatute) where 


it was reſolved, That tempus ſemeſtre ſhould be taken fo2 the halt 
year, and not fo? ſix months only; wherefoze the ſirſt Judgment 
was affirmed, And it was here further laid to have been reſoived, 
that the Metropolitan may not pzeſent after the avaivance of the 
Church until the year fully ended: And by the ſame reaſon, the 
Oꝛdinary cannot Collate until after the half year be ended. 


Leeche's Cafe: 


Rror bzought by Leech, to reverſe an Outlaw2y upon the Sta⸗ 
tute of 5 Eliz. of Perjury: The firſt Erro2 affigned was, fo2 
that he was endicted by the name of Nicholas Leech, de parochia de 
Algate, and doth not ſhew in what County Algate fs, Secondly, 
for that a County Court was held 23. Feb. and the next County 
Court was held 23. March following, ſo as there were not 28 days 
between thoſe two County Courts, as there ought to beby the 
Law, excluſive and not incluſive. And fo2 the firſt cauſe it was re- 
verſed, although ft was objected to be well enough, becauſe Middle- 
ſex was in the margent, ſo the Pariſh ſhould be intended to refer 
thereto 3 But becauſe an Endictment ſhall not be taken by intenv- 
ment, and becauſe the County in the margent ſhall be referred to 
the place where the offence was committed, and not to the habita⸗ 
tion of the party; And by the Statute of 8 H. 6. there ought to be 
the addition of the place and County where the party endiced in⸗ 
habits : Therefoze it was held to be ill, and reverſed. Fo2 the ſe- 
cond cauſe alſo it was held to be erroneous 2 But Tanticld ſaid, 
that ought to be aſſigned as an Erroz in fait: Fo? it might be 
Leap-year 3 And then it is god, and that matter Iſſuable. 


Bould 


Co. Lir.135. b. 


Co. 6. 62. . 


(7). 


Ante 69s 


I H. 5. C. Fo 
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Termino Trinitatis, Anno quinto 


(8) 
2 Rol.784. b. 
793 · 


Co. 2. 15. a. b. 


2 Rol. 784. b. 
Co.. 40. d. 


Bould and others againſt Sir Henry Wynſton, 
Hill. 4 Jac. Rot. 396. | 


L Jectione firmæ; Upon a ſpecial Uerdid, the caſe was ſuch ; 
Sir Henry Wynſton by Jndenture covenanted in conſidera- 
tion of natural love and affection to William Wynſton his eldeſt Son, 
to ſtand ſeiſed to the uſe of William Mynſton for life, and after to 
the uſe of ſuch a Fee as he afterward ſhould marry, for life, Re. 
mainder to the firſt Son of the ſaid William Nynſton in Tail: Aﬀer: 
ward the ſaid William Wynſton being unthzikty, and in Gloceſter 
Goal; Sir Henry Wynſton to diſturb the riſing of the uſe to the 
Feme whom afterwards he ſhouid marry, let that Land to hig 
pounger Son fo2 a 1000 years : Afterwards William Wynſton 
took to wife the Jayloꝛs Daughter, and died without Jfſue. And 
whether this Leaſe were good againſt her, was the Queſtion; 
Hutton Serjeant fo2 the Defendant held, Firſt, that no uſe at 
all did riſe to the Fee, although no Leale had been made; Foz 
the Conſideration being ſpecial, in conſideration of affection to 
his Son to ſtand ſeiſed to the uſe of, &c. that being only fo blo, 
and in that ſpecial manner, cannot extend to the Fee, whom 
he afterward ſhould marry 3 Foz ſhe is a ſtranger to that Conſt: 
deration: But if it had been in conſideration of ſuch a Marriage, 
with a Feme in certain, it had been good; And in p2oof hereof, 
he relien upon Mildmays Caſe and upon Wiſemans Cale; Se- 
condly, admitting the uſe would riſe, yet, it being a future uſe, 
and an Eſtate in contingency, this Leaſe being made befoze the 
uſe aroſe, and the Eſtate veſted, is good, and ſhall charge the 
future Eſtate. Therefoze it hath been ruled in one Bells Caſe, 
where one made a Feoffment, o2 covenanted to ſtand ſeiſed to 
the uſe of himſelf fo like, and after to his firſt Son, and befoze 
the birth of his firſt Son, made a Feoffment ; that ſhould deſtroy 
his Eſtate: So this Leaſe fo2 years being made upon a conſide- 
ration befo2e the Eſtate did ariſe, (being but an Eſtate in poſſibi⸗ 
lity) it thall bar the ariſing of that Eſtate, oz at leaſt, ſhall be 
a good bar fo2 that time againſt that Eſtate, which was but an 
Eſtate in poſſibility at the time of the Leaſe made: And (a was 
the opinion conceived in the caſe of Wood andReynolds : TUhere- 
foze, ec. But all the Court reſolved fo2 the Plaintiff. Firſt, that 
this was a god uſe; Fo2 the Conſideration extends to the Fene 
which Gould be, as if it had been in conſideration of Marriage; 
F02 the love and affection ofthe Son, extends as well to the Fene 
of the Son (who is quaſi part to the Son) as to the Son himſelf; 
Fo2 that by intendment is good cauſe of the Sons advance- 
ment , which is the reaſon, that at the Common-Law _ 
| m 


A fortiore here, gc. TUUherefore — further argumen 


_— 
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7 | 7 
micht endow his Feme ex aſſenſu patris, and a man may give 
_— in Frankmarriage befoze the marriage; Fo2 his affertfoh 
is the cauſe of the gilt: CUherefoze the uſe here is well {imitey, 
Secondly, that this Leaſe ſhall not bind the Eſtate of the Feme, 


— — 


becauſe there was a good Eſtate by the firſt limitation, which if ft 3 C.. 854 


be not deſtroyed, cannot be charged no2 incumbeed after it is 
raiſed, becatiſe it hath relation to the firff Covenant, and none 
hath Jntereſt to charge it: And this Leaſe ſhall not deſtroy it, 
but may well be conſtrued to ariſe out of the reverſion which Sir 
Henry Wynſton hath, and may lawfully charge: TWherefoze it 
was adjildged fo? the Plaintiff, Note, Williams cited Sir peter Lees 
Caſe in the Court of Wards, to be reſolved in this point. 


Butler verſus Duckmanton, Trin. 4 Jac. Rot. a 35. Derby. 


Reſpaſs : The Caſe upon ſpecial Uerdict was luth; Hum- 
phrey Duckmanton deviſed that Land to John Duckmanton, 


| jis Baſtary-Son, and to the Heirs of his boy; Remainder 


to Richard Duckmanton his Couſin and Þefr, and to his Þeirs ; 
and deviſeth the Land to Elizabeth his TUife fo? fifteen years, 
if the lived ſo long: The ſaid Humphrey died 4 Ed. 6. Afterward 
Elizabeth married with Richard the Heir of the Deviſoz, to 
whom the remainder is limited, and they two entred, and had 
poſſefſion, and continued in polleſſion: John Duckmanton, 
firſt Deviſck, in 15 Eliz.'releafev ta Richard Duckmanton all hi 
Right and Jntereft in the ſafo Lands, and afterwarv tiotwiths 
ſtanding this Releaſe , entrev and let to the Plaintiff; upon 
whom the Defendant entred, Et fi, dec. And hereupon the (ole 
Queſtion was, whether Richard Duckmanton be in after this 
Eſtate determined, as Cenant by ſufferatice, and what poſſeſſion 
he had; And whether a Releaſe unto him, he being but Tenant 
by ſifferance, be good to veſt the Eſtate in him: And after ar⸗ 
gument at the Bar, it was reſolved, that he was in poſleſſion 
but as Tenant by ſufferances Foz in reſpect of his Reverfſon 
he had no colour to enter, and he came to the poſſeſſion by colour 


of a Leaſe made to the Feme, which was determined by efflurion 


of time befoze the Releaſe made, ſo as he had not any title to 
hold the poſſeſſion, but as Tenant by ſufferance, which Title he 


2 Rol. 793+ 


Cp) 


had until Entry was made upon him. Secondly, that this re- co. Lit. a7 


teaſe being made unts him, he being Tenant by ſufferance, is 
not god to veſt any eftate, fo2 want of pefvity betw#n them, any 
a releaſe unto him, as to him who han the reverſion, is void ; 
Becauſe he had not any poſſeſſion, and an Eſtate cannot be 
veſted in him fn reverſion, by this means; Foz if Tenant fo? 
life releaſes to him in reverſl ron, it is vod by way of releaſe ; 
and it cannot be by way of Surrender, fo2 want of apt words: 
t, it 
was 


3 Cc. at. 
Dler 251. 
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Termino Trinitatis, Anno quinto 


(10) 
2 Rol. 60. 


Poſt. 190. 
Hob. 234. 


2 Rol. o 


(11) 
2 Rol. 407. 


was adjudged ko the Plaintiff. Vide Litt. 107. b. 7 Ed. 4. 27, 
29 Hen. 6. Releaſe 8. 17 Hen. 7. 42. Mich. 30, 31 Eliz. between 
Allen and Hill; upon a releaſe-to a-Tenant by ſufferance. 


Quark verſus Cogge,: Paſch. 4 Jac. Rot. 331. 


Reſpaſs: Upon Demurrer the Caſe was; The one ſets 

| Land, and afterwards the Gender, by reaſon thereof claim 
a_way over part of the Plaintiffs Land, there being no other con: 
venient way adjoyning 3. and whether this ws. Ty lawful claim, 
was the queſtion: And reſolved. without argument, that the war 
remained, and that he might well juffifie the uſing thereof, becauſe 
it is a thing of neceſſity ; fo2 otherwiſe he could not have any px 
fit of his Land; Et è converſo, if a man hath four Cloſes lying 
together, and ſells th ot them, reſerving the middle Cloſe, aud 
hath not any way thereto, but thzough one of thoſe which he ſold, 
although he reſerved not any way, yet he ſhall have it, as ref 
unto him by the Law; and there is not any extinguiſhment of: 
way, by having both Lands : Therefore it was adjudged ac 


» 


ingly fo2 the Defendant. - 
Hancock ve1ſus FiclSand olhets Executor of Crouch 
Fad 01 #432 Hill. 4 ac. Bo 11: ke 


«| FL TIO RS | E SOIL 47D THE DJs, 1 05 24 
hog : Fo that the Plaintiſt Gy Indenture let to ti 
4 :Teftato2 a houte in Fleetſtreet, ick years 3 And the Lei 
covenanted to repair it well from time to time during it 
Term; and at the end ot the Term to leave the lame well jt 
paired ta the Leſſoz ; and aſſigns the each, kor that he da 
not leave it well repaired at the end ol the Term. The Oelen 
dant pleads, that the Plaintiff within three days alter th 
date of the Indenture, releaſen to the Ceſtatoꝛ all Debts, Dutin 
and Demands ; And the truth was, that the Plaintiff had x 
covered fir pounds Damages and, Cots againg the Teſtatg 


f; 
»3 


and made an atquittante upon- receipt enn genera 
2 


2 Rol. 407. 
Co. 5. 71. a. 
Poſt. 623. 
Poſt. 222. 
Poſt. 487. 


Releaſe of. all. Actions, Duties and nds s which was 
pleaded in Barr, being entred in here verba: TUhereupon it was 
demurred, and after argument at the Bar, all the Court x 
ſolved, that it was not any Barr; Fol being Covenant { 
ture, and not in demand at the time of the releaſe made, but te 
be perfoynev at the end of the Leaſe; this release, although it le 
of all demands, (which is the mot general word. in. Releaſes) 


pet there appearing not any intent to releaſe jt, cannot there 


Co. 8. 71. & 
Co. 5.71. 4. 


and to Barr demand of relief, as 40 Ed. 3. 22. is: Vet tht 
= J 


foze be any Barr; But if be had releaſed all Covenants in ſu 
an.Indenture,; that had bien a Batr: And although a releal 
of all demands is good ta extinguiſh * warranty, though kutute, 
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is, becauſe in the one Cale, the Land is bound by the warranty, 


and the relief is by the reaſon of the Seigniory wherets'it belongs, 


ſo it is a good Barr: So it ſhall ertinguiſh\a Rent reſerved up- Poſt. 487. 


on a Leaſe, although it be made befoze any Rent arrear, becauſe 
it is due by the Contract, which was befoze the Releaſe made; 
But this Covenant here is merly- future, and is not b2oken, 
no2 to be ſued befoze the end of the Term; And a releaſe of 
Acions is not any Barr therets, as Long 5 Ed. 4. is; and by 
conſequence, a releaſe of demand is not any Barr: And Tankeld 
cited a Cale. of one B. in 23 Eliz. to be adjudged accowingly 3 
And fo2 that purpoſe, the Cale between Hooe and Marſhall, Mich. 


39 & 40 Eliz. was vouched, where one became Bail, and befoze 3 cr: 5%- 


Judgment the -Plaintiff releaſeth to the Bail all Actions and de- 
mands, and akterward the Paincipal was condemned, and did 
not render his body; And in a Scir. fac. upon this Reconuſance, 
the reieale was pleaded, and adjudged to be no Barr; Becauſe 
at the time of the releaſe, there was not any Recogniſance in any 
Sum, no2 was there any duty due; So here, gc. And of that 
opinion was all the Court. An exception was taken to the De⸗ 
claration, becauſe the each was aſſigned, in not delivering up 
the houſe well repaired at the end ol the Term, and he doth not 
thew in what point it was not well repatred : Sed non allocatur; 
Foz the breach being accowing to the Covenant, is ſufficient : 


Co. 5. 70. b. 
Poſt. 401. 


Ante 124. 
x Cr. 176. 
Poſt. 486. 


But if the Defendant had pleaded, that at the end of the Term bol. 


he delivered it up well repaired 3 Then if the Plaintiff will aſſign 
any beach, he ought particularly to ſhew in what point it was 
not repaired, lo as the Defendant might give particular anſwer 


' thereto; And Juſtice Williams ſaid, Jt was ſo reſolved in a caſe 


between Boyle and Saxye, That in a Declaration in Action of Co- 
venant, it ſufficeth to afſiyn the breach as general as the Cove- 
nant is; CUherefoze it was adjudged fo2- the Plaintiff, * 


Vaughan verſus Juſtice Williams. 


[Rror of a Judgment in a Scir. fac. agaitift him as Bail fo? 
one Powel, was bzought, returnable befoze the Juſtices 


and Barons in the Erchequer-Chamber, upon the Statute of 


27 Elin Cap. And becauſe there was ſome doubt made of the 
allowance thereof, it was moved in Court to be allowed; And 
all the Court held, that it was not allowable ; Fo? it is not any 


Poſt. 304 · 66 Is 
Telv. 17. | 


(12) 


Poſt. 186. 
oft. 384. 


P 
Yelv. 157. 


1 Cr. 142.286. 


of thoſe Actions mentioned in the Statute, whereof a (Urit of 309. 
Etro lies, no2 is he any party, who may have a Writ of Erro « cr.48:. 


of the firſt Judgment: And Manne the Secondary, ſhewed to 


the Court a Pyeſivent, that a TUrit of Erroꝛ was bꝛought of 


a Judgment in this Court, in a Writ of Reſcous ; And al- 
though it be an Action in nature of Treſpaſs, yet becauſe it 


was not an Action named in the * it was — 
| . 2 
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Termino Trinitatis, Anno quinto 


(13) 
1 Rol. 487. 


ay Cr. 207. 
Ante 92. 

1 Rol. 847. 
Poſt. 660, 


1 Rol. 848. 


= 


2 


that it was not allowable 3 Chereypon here this Writ of Ertq 


was denied to be allowed. 


Evans verſus Thomas. 


3 Ok a Judgment in the Common Bench: Upon a ſpe. 
dcial Ger dict, the was luch; One George Howel being 
ſeiſed of Land in Fee, Covenanted with Morgan Williams, to con. 
vey it by Fine, o2 other alſurante ts Morgan. Williams and his 
Hetrs, befoze the Feaſt of Paſch. next following, which ſhould be 
to the uſe of him and his Hefrs 3 with a"pzoviſo, that if he payen 
to Morgan Williams 100 1. at the end of 13 pears, that then he 
might reenter, and that all Aſſurances ſhould be to the Conuſoꝛ; 
And Covenanted and granted fo2 him and his Heirs, with the 
ſaid Morgan Williams and his Heirs, that he and his Heirg 
ſhould enjoy the ſaid Land until the end of the ſai 13 years, 
and after fo2 ever, if the ſafd 100 1. was unpald. And Morgan 
Williams Covenanted:, that he would pay annually during the 
13 years, two Capons; and that during the 13 years he would 
uot commit any waſte The affurance was not made: Whether 
this Covenant amounted to a Leaſe fo2 13 years oz no, was the 
queſtion: And adjudged in the Common Bench, that it was not 
any Leaſe, but meerly a Covenant ; And the Erro2 was aſſigned 
in this point of Law only: And now Yelverton fo2 the Plain: 
tiff-pleaded, that it was a Leaſe; Fo? ſo the intent of the par- 
ties appears, that the aſſurance ſhould be in nature of a Mo 
gage, and that ik the aſſurance were not made, yet he ſhould 
have a Term fo? 13 years; Fo2 otherwiſe, the Covenant ſhould 
be in vain, that he ſhould not commtt any walt. But all the 
Court held, that it was not a Leaſe ; Fo? the intent of the parties 
was, to make aſſurance of the Inheritance by way of Moꝛgage, 
which is but a Covenant, that he ſhould enjoy during the time 
of the Wozgage, and not to make a Leaſe; Foz if a Fine had 
been levied, oz a Feoffment made, That had not bien a Leaſe, 
And the Covenant that he and his Heirs ſhould enjoy it until the 
end of 13 years, and in perpetuum if the 100 l. were not paid, ſhews 
the intent, that it ſhould not be a Leaſe, but meerly a Covenant 
fo2 the quiet enjoying; And the Covenant that he ſhould not 
make any waſt, doth not erpound it otherwiſe, but was to the 
intent, that he being but a Moꝛgagte, ſhould not commit any 


' waſt; fo2 which otherwiſe there was not any remedy, Tan 


field ſafd, that it had been adjudged in one Pleſance his Caſe, if 
one. Covenants and grants with another, that he ſhall have and 
hold his Lands.fo2 ſo many years, it is a good and abſolute 
Leaſe 3 But if he Covenants and grants, that he ſhall enjoy his 
lands fo2 ten years, it is not a Leaſe, becauſe it ſounds onlp 
in Covenant : And 44 Ed.3. Morſtrars de faits, 144. is, if one Co- 
venants with another, that if he will marry his 3 
. | | J 


Continent. 2 acr. prati,& 13 paſtur.quz ſunt & tempore quo, &c. fu- 


Statute of primo Eliz. in this caſe takes away the courſe of the 


* 
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thall have ſuch a flock of ſheep, he marries his Daughter: the 
pꝛoperty of the ſheep was preſently in him, becauſe it was but a 
perſonal thing; And the Covenant is a Sant: So here, this 
was a Covenant, and no leaſe : TUherefoze the Judgment was 
affirmed. Vide 21 H. 7. | 


Rickman verſus Garth. 


Reſpaſs: Upon a ſpecial Uerdid the caſe was, That Joh. Bi- (14) 
ſhop of Carlifle let a Poztion of Tythes to John Rickman, 0 445. 
Francis and Thomas his Sons, fo? their lives ſucceſſive, rendung 
the ancient Rent; and afterward died: Henry Biſhop of Carliſle 
the Succeſſoz, accepts the Rent fo2 divers years, and afterwards 
makes a new leaſe of thoſe Tythes fo2 21 years which Leſſa tok 
thoſe Tythes ; And the ]latnttff, being the firſt Leſſix, bꝛings trel⸗ 
paſs, Et (i, &c. The firſt queſtion was, whether this was a good 
leaſe within the Statute of 32 H. 8. & 1Eliz. Secondly, if ft were 
not a good leaſe, whether the acceptance of this Rent by the Suc- 
ceſſoꝛ, makes it good againff him during his time: Jt was reſol- 
ved as to the firſt, That it was a void leaſe; Fo2no leaſe is good, 
unleſs the ancient Rent be reſerved, .and annually due and pay⸗ 
able accoꝛding to the reſervation : But this Rent being reſerved 
upon a leaſe of Tythes fo? life, there is not any remedy fo? it by Ante 112. 
diſtreſs 02 aſſiſe, ſo the Leſſee is not compellable to pay it; And 0.446. 
becauſe it is not payable as the Law appoints, it is therefoze void. 
Vide 5 Ed.3. 30 Afl.5. Rent reſerved out of a leaſe of an Pundzed, 
fo2 life, is void, fo2 that reaſon 3 And Tanfield ſaid, that this point 
was firſf adjudged in 29 Eliz. between Monington and Trie. Se: 
condly, it was reſolved, that the leaſe being void, the acceptance e 2 by 
ſhould not make it good; Foz it is made abſolute void by the 
Statute-Law againſt the Succeſloz, but not againſt the Biſhop 
himſelf; And it is not like to leales by the Common Law, made 5 ,;... 
by a Biſhop oꝛ a Parſon fo? three lives; there it is not void, but co. 3.55. «; 
only votdable, which by acceptance may be made good; But the 


Common Law: T{therefoze it was adjudged accoꝛdingiy. 


Ward verſus Walthew, Hill. 3 Jac. Rot. 1161. 


EH firme: Ok a Meſſuage, and 15 Acres of land, (x5) 

4 prati 50 paſtur. in Sutton Coefield, of a Demiſe of Ed. Ye. 101. 
Willoughby, foz there years: Upon Not guilty pleaded, the Jury 1 cr. 7:< ** 
found a ſpecial Uerdic z That John Bithop of Exon. was ſeiſed | 

in Fee de infra ſcriptis Meſſuag. & tenementis hic poſtea mer- 

tionat. in Sutton Colefield in Coated, War. viz. de infraſcript. 

Meſſuag. vocat. Marlepit-hall, ac de 3 Cloſcs vocat. Barbicloſe, &c. 


erunt 


Termino Trinitatis, Anno quinto | 


— 


erunt parcell. tenementi infra ſcript. & fic ſeiſitus, tam pro bono 

ſervitio done by Nicholas Turnor his domeſtique ſervant, as fo2 

divers other conſiderations him moving, the 3 Apr. 36 H. 8. dedit 
tenement. illa to the ſaid Nicholas Turnor: And ane Syble Yardley 

his Couſin, by Charter of Feoffment, which is found in hæc 

verba. Omnibus,&c. Scitatis me præfatum Epiſcopum, tam pro bono 

& fideli ſervitio mihi per Nicholaum Turnor domeſticum meum, per 

plures annos elapſos præſtito; quam pro diverſis aliis cauſis & con- 
ſiderationibus, movent. dediſſe & confirmaſſe præfato Nicholao & 

Sibyllz Yardley conſanguinez meæ, unum tenement. nuper in tenura 

Willi. Taylor, in parva Sutton, infra dominium de Sutton Cole. 

x Cr. 57- field, cum omnibus terr. & tenement. eidem tenement. ſpeQant. nec- 
non unum cottag. nup. in tenur. Johannis Burling, cum omnibus 

croftis terr. & tenement. eidem pertinent, Habendum & tenendum 

dict. tenement, & cottag. cum omnibus eorum pertinent, præfat. 

Nicho. & Sibyllæ & hæredibus de corporibus ſuis procreat. And it 

was found, that the (aſd. Befſuage and Cloſes were inter alia 
cognita by the name of a Tenement, and occupied under the Rent 

of 15 s. And that the ſaid Nicholas Turnor was then ſervant to the 

Bilhop ; And the ſaid Syble was his Couſin ; and that a Barrt- 

age was then intended to be ſolemnized betwirt the ſald Nicholas 
Turnor and Syble, which was had accowdingly 3 And they had 

Aue John Turnor und William Turnor: But afterward Nicholas 
Turnor died; Syble ſurviving took to husband Francis Clapham; 

They the 29 Eliz. infeoffed the ſaid John Turnor : Afterwards 
Francis Clapham died; Syble reentred : And after John Turnor 

levied a fine of thoſe tenements S»r connſaus de droit come ceo, Ge. 

to the Defendant; Syble aſterward in 35 Eliz. infeoffed of thoſe 
Tenements the ſaid William Turnor her ſecond Son, John Tur- 

nor entred, and in 37 Eliz. infeoffed the Defendant ; and after- 

ward one Richard Smith, Couſin and Þeir of the ſaid Biſhop, en⸗ 

tred, and in 38 Eliz. let. to the Defendant fo? years ; William 
Turnor entred upon him, and infeoffep Ed. Willoughby, Leffo2 to 

the Plaintiff, who entred, and let to the Plaintiff, upon whom 

the Defendant entred, Et fi, & c. The firft queſtion was, whether 

this gift in this manner, be a gift within the Statute of 11 H. 7. 

Fo? if it be a Joynture within that Statute, and as purchaſed 

by the Þusband, then this Feoffment by Syble to her ſecond Son 

| is a fozfeiture, whereof the eldeſt Son and his Conuſee may 
tale advantage; And it was reſolved, that it was not a Joyn- 

xCr. 2444 ture within the Statute afozeſaid, fo; it was not a gift by the 
Co. Ti. 366. a, Baron, not by the Anceſto2 of the Baron: And the conſideration of 
he ſervice of the Baron, is not ſaid to be ſuch a purchaſe as the 
Law intends : Foz it is no conſideration, which being recited 

in the Kings Patent, if it were falſe, would make it ill, as it 

hath been adjudged ; And it is not lo valuable, as that the Law 

would intend it to be the purchaſe ol the Baron, but a volun- 

- tary gift of the Biſhop : And although the Deed be, fo2 divers o 
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ther Conſiderattons, there being no other exp2eſſed nor named 
therein, that general clauſe'thall not alter the caſe; as it is held 
in Mildmays Cafe, Co. 1. 176. a. Alſo the naming Syble his Couſin 
in the Ord fs not materlal, becauſe it doth not appear to be any 
Tonſideration ok the Dd , but is by way of addition to her 
nume: Pet in regard it is found in facto that ſhe was his 
Couſin, and that there was a Parriage intended between them 
at the time ok the Gift, which afterwards took effec ;-Jt ſhall 
be intended to be as well the cauſe of the Gift, as the ſervice of 
the Baron: Allo; if it ſhould be conſtrued the purchaſe of the 
Baron, pet Tanfield ſaid, That that could be but fo2 the moity at 
moſt ; Foz they took by moities, being Purchaſers befoze the 
Coverture 3 ſo fo2 the moity, the Feme cannot be a Joyntreſs with- 
in the Stattite 3 And ſo it was reſolved, 13 Eliz. in the Court 
of Mards, one Edmunds cafe, where the Father gave Lands ts 
bis Son, and to a woman whom he intended to marry, in Tail; 
hey Intermarry, and haveJſue ; the Baron dies, the Feme ſur: 
viding, aliens; That it was a forfeiture but fo2 the moity: But 
Williams denied it to be Law, and ſaid; that in ſuch cales it 
was a kozkeiture koꝛ the entire. 'Secondly, it was reſolved, ad- 
mitting it were a Joyntute within the Statute of 11 H. 7. yet 
as this caſe is, neither the Heir, no the Conuſte, chall take ad⸗ 
vantage ofthe foxfeiture, by the altendtton to the younger Son z 
Foz when the Heir is infeoffed by the ſetond Baron and! the : Fewe, 
and afterward the Baron die, and the Feme enters, ſhe defeats 
that Eſtate;, and when the Heir levied a Fine ta the Defenvants cl. 101 
\that Fine gude no interest, but only;byEſtoppel;; betaufe the 
Deir had nothing at the time of the Fine, noꝛ the Conuſte, vet 
the weir hath given his right to ths entatl, and concluded him. 
ſelf that he cannot enter; and the Conuſte cannot enter, becauſe 
he hath nothing but by -Effoppel, and na reverſion : Iudtherefoze 
there is difference between this cale, and that ol Bir George co. 3. 50. 31 
Brown 3 There the Heir in Cal had a reverſlon in er exnedant; 
and by his Fine gave that reverſion to the ConuſeezſChe handy 
reverſion/of the Eſtate of the-Conuſee, andominbt nil enter iu 
reſpect of the pꝛejudite; But he hath not ſo in this cat. Shui 
if was moved, whether by this Habendum the bam appurtss 
nant to the Melluage paſſe, oꝛ not; And they reſalned;z> That itzt 
did by the name of Lenementum. *Fourthly,'it-wagmoved,: That 1 cr. 57. 1 
this Ger dick did not maintain the Declarations mu the de 3**: 
claration is, of Land in Sutton Coctield;jand theuagerdiccGnas 
the ſeifin-of Lands in Sutton Coleficld:z and the Dediscat l 
in parva Sutton, infra Dominium de Sytton;Colefolt — 
the;© 


the Gerditt no: Deen ugter with the Declarations:d2 
where the Lands lie; CTherefoze no Judgment mah}; tan 
given; But all the Court reſalved, that 8 — 
feiſin de infra ſcript. Meſſuage, 820i} het i .on: 

averment ; and finding, that Sutton Cpeęſield, e th hs... 


Ll 
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Termino Trinitatis, Anno quinto 


(16) 
Ante 84. 
= Rol, 49% 6. 


go ' 


field, & parvaSutton infra Dominium de Sutton Colefield, are ali 
one, and that they be all in one Parith, and that Sutton Colefield 
is an Hamlet within the Parich of Sutton Coefield; and this being 
in a Uerdia, when the Jury found, quod dedit tenementa infra- 
ſcripta by name in the Deed, hall all one; and fo it 
appears was the intent of the Juroꝛs: Wherefore it was adjudged 
fo2 the Plaintiff, Vide Crooks 3 part of his Reports, Termino Hill, 
7 Caroli, pag. 244. Copland verſas Wyat, where this Cauſe is 
cited. Et vide Plowd. in Throckmortons Cafe fo2 the pleading in 


this point. Tg 
Gybſon verſas Scarl. 
Eicher firmæ: Of Lands in Tatteridge, by the Leſlie of 


Richard Peacock, againſt the Leſſ# of Gage, upon a ſpecial 
Uervict the Cale was; the Biſhop of: Ely 26 H. 8. let the ; 


grants unto him all Fels and Ptofits appertai 
Dean 
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ter, and pet; it was never intended to be any Surrender; and 
therefoze not here: Uiberefozetc, Yelverton,it cannot be a ſurrey, 
der fo2 tie cauſes; Firſt, foz that the Leaſe of the Bailywick 1 
of another thing. -Derondly, a Bapyliff hath authozity to meddig 
with the Land, but hath not any intereſt therein. Thirdly, becauſe 
a Bailiff hath no permanent Eſtate, but is determinable at the 
Lows pleaſure : Fo2 the authozity of a Bailiff, vide 21 H. 3. 
12 H. 7. 14. 3 Ed. 2. Title Avowry 3 That a Bailiff may receſye 
Rents, take Fealty, pay Quit-rents, repair Houſes and Fenceg, 
but in ſuch manner as befoze ; Foz he cannot tyle where it wag 


- thatched, no2 impail where it was mounded with a hedge; am 


1 Cr. 138. 


1 Cr. 138. 


(17) 
Eo. 8.129. b. 
230. 


he may do any thing fo2 his Baſters benefit, but not to his pꝛeju 
dice without his afſent ; aud therefoze he cannot give ſeiſin of 
Rent, no? exchange the Lozds Laud; as 41 Ed. 3. 26. ig, and 
29 H. 8. in Bro. A Bailiff may be Steward of the ſame Mann 
fo2 they may well both ſtand together; and 20 H. 7. 5. Bailiff of 
a Banno?, who hath Rent iſſuing out of the ſame Yannoz, ſhall 
have that Rent by Recovper, which pꝛoves that it is not ſuſpended, 
becauſe the Ballywick being a thing diſtin from the other, the 
taking ofa grant thereof cannot be a ſurrender of the Leaſe of the 
Land: Wherefoze, Ec. Fenner accozd in omnibus: TUhereupon 


ſt was adjudged fo2 the Plaintiff. 
Nformation in the Exchequer upon the Statute of 5 Eliz. 
cap. 4. by Shoyle fo; the King and himſelf; Foz that the 
efendant at Saint Clements prope Temple Bar, London; 
The firſt of December 3 Jac. & continue poſtea uſque 12. Novemb. 
4 Jac. ( which was until the day of the Jnfozmation ) fo2 the 
ſpace of eleven months and moze, exerciled and occupied the Art 
and Occupation of a Brewer; being an Occupation uſed within 
the Realm 12. Jan. 5 Eliz. ubi revera he did not exerciſe the ſaid 


Shoyle verſus Taylor, Mich. 4 Jac. Rot. 87. 


Trade, the 12. Jan. 5 Eliz. no was ever bzought ap fo? ſeven 


1 cr. 459. 
: Co. 8. 129. b. 


years as an Apprentice in the ſaid Art, Contra formam Statut. &c. 
The Defendant pleaded Not guilty, and found againſt him, 
and after Uervice, moved in arreſt of Judgment; Firſt, that the 
Art of a Brewer is not ſuch a Trade, the uſing whereof is p20- 
hibfted by the Statute 3 Sed non allocatur : Fo2 by the expreſs 
wozdsof the Statute, it is reckoned as a Trade o2 Occupation; 
And the wozds in the Statute whereupon this Inkozmation 
is founded, refers to the Trade afozeſaiy, Secondip, that by 


the Statute of 31 Eliz. cap. 5. it is enaded, that Offences 


Hob, 153.327. 


againſt the Statute of 5 Eliz. ſhall be inquired of only in the 
Seſſions of Peace, Afliſes,02 Leets, within the County where the 
offences are committed, Et non alibi extra Comitat. (0 as this Ju · 


foqmation, upon this Statute in this Court is not matntainable; 


Jacosr Regis in Banco Regis. 


TW 


* . 


And of this point the Barons were in doubt: But it was after- 


ward reſolved upon conſideration of the Statute, that the Jnfoz- eoi.s 32. 


mation well lay; Fo? the intent of the Statute was, that fo ſuch 
offences, men ſhould not be dzawn out of the County where the 
offence was committed; And although the Statute mentions, 
that the Suit ſhall be fo2 them in ſuch Courts there named, yet it 
is not in the Negative, (and not in any other Court) but not in 
any other County; And this being a Suit fo2 the King, and in 


this Court pꝛoper fo2 him; This Jnfoxnation is well maintain- Hob. 327-184: 


able, and ſo it was adjudged: And this was the firft Caſe, where- 
in Sir Lawrence Tanfield (being befoꝛe Juſfice- of the Kings 
Bench, and the ſame day made Chtef Baron of the Erchequer, 
being the laſt day ol the Term) ſpake,and adjudged by the opinion 


of all the Court : And a Peeſident was ſhewn, Paſch. 3 Jac. Rot. Ante es: 


150. in the Kings Bench, between Bean and Drage, fo; uſing the 
Art of Spurrier, within the ſaid Pariſh of Saint Clements, againſt 
the laid Statute: And it was adjudged, that it well lay; But it 
was ſaid, that there was not any queffion in that Caſe, Becauſe 
the offence being in Midd. and the Kings Bench fitting in Midd. 
they had the power of the Seſſions intended within the Statutes 
But the Court held it to be all one: Wherefore it was adjudged 
accowingly, Note the Principal Caſe was afterward affirmed in a 
Writ of Error. 
Jp 


The King verſus Twine, and others in the Exchequer. 
Mich. 3 Jac. Rot. 150. | 


Pon Demurrer, the Caſe was ſuch One George York 

A. recovered againſt John Allen 400 l. Damages, in an 
Action upon the Caſe : Afterwards George York being outlawen 
in a perſonal Action, died; Queen Eliz. 34 Regni ſui, (reciting 
that he was ourlawed, and dead) granted all his! Soods, Chat: 
tels and Debts ts Francis Anger, to the uſe of Mary York : 
Afterwards Francis Anger; by Deed afſigned that Debt and 
Judgment to Chriſtopher Twine; And notwithſtanding an Extent 
iſſued in the Kings Name, to extend all che Lands which the 
ſaid John Allen had at the time of the Judgment: And the 
Lands in the poſſefſion of Thomas Twine (which he purchaſed 
after the Judgment) were extended: And thereupon he, (as 
Ter-tenent) pleaded againſt this Extent, to be diſcharged thereof; 
It being upon affignment made 34 Eliz. by the QAuten: TUhere- 
as by the Aſſignment made by Anger to Twine, he is charge- 
able to him only, and not to the King: And it was*thereupon 
demurred, and argued divers times in the Exchequer; And the 
paincipal queſtion was, Whether after this Alignment of this 


Debt by Queen Eliz. The King may extend in his own name, fo2 


might 


the benefit of the Patente ; And the Patentie thereby 
Aa 2 have 


(18) 
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have the Suit in the Kings Name: And alter the argument at the 
Barr, all the Barons reſolved, that as the Kings grant ok a thing 
in Action, is good enough; ſo this debt which is fozfeited to the 
King by the Outlawzy of York, is well granted, and the G2antie 
may have the benefit to levy this debt, by Action-in his own name, 
02 by extent in the Kings Name 3 although he hath not any 
woꝛds in his Gꝛant, to ſue it in the Name of the King, as is uſual 
in ſuch Caſes : But the Aſſignment over of this debt by Francis 
Anger (the Kings Patent) to Chriſtopher Twine, is meerlp 
void; Foz there cannot by Law be any aflignment made by am 
common perſon of his debt: TUherefoze it was adjudged, that the 
Plea was ill, and no cauſe of diſcharge 3 and that the Land ſhould 
remain in extent fo2 the King. Vide 4 Hen.8. Dyer fol. 1. & fol. 30. 
Bretons Caſe, 39 Hen. 6. 26. | 


Croſs verſus Fauſtenditch, Hill, 2 Jac. Rot. 


Jectionæ firme, Df a Leaſe from John Elms: Upon Not guiky 
| pleaded, the Jury found a ſpecial Uerdict, (viz.) that Edu. 
Elms, Father of the Lefſoz, was ſeiſed in Fee; And in 35 Ely, 
covenanted by Indenture, in conſideration of love to his eldet 
Son, and fo? the ſetling his Lands in his name and. blood, and 
accoꝛding to the Eſtates, pꝛoviſoes and limitations therein men, 
tioned, that he would befoze Eaſter convey his Lands to Ed. Ap- 
{ley, and others, to the uſe of himſelf fo life, the remainder to his 
ſaid Son, the Lefſo2 in Tail, with divers remainders over; The 
remainder to his right peirs; And that all Eſtates made ſhould 
be to the uſes, and under the Pꝛoviſoes afterward mentioned, 
with a P2oviſo, that he might make Leaſes fo2 21-years of an 
part thereofz And that the Coveyances ſhould be to the uſe of 
the Leſſee, with a Pꝛoviſo, that he might revoke all the Uſes 
and Eſtates, by any his-Triting, o2 lilli: he alſo covenanted 
that he would ſtand ſeiſed, from and after Eaſter of ſo much 
ok the ſald Lands which ſhould not be ſufficiently conveyed, to 


the ſaid ſeveral uſes, intents and purpoſes : They found, "that be⸗ 
foze Eaſter no Aſſurance was made accowing to the Jndenture; 
And that in 4s Eliz. fo2 30 1. paid, he by Indenture demiſed to 


the Defendant fo2 21 years, And found the clauſe of the Statute 
of 27 Eliz. cap. 4. That if one-makes a Conveyance, with clauſe 
of revocation ; And afterwards for Conſideration of money, or 
for other Conſiderations, Bargains, Sells, Demiſes or Grants the ſaid 
Land toa ſtranger, that the ſaid conveyance ſhall be void and revo- 


ked, &c. They further find that Edward Elms died, and that John 


Elms entred, and let to the Plaintiff, upon whom the Defen- 


dant reentred, Et fi, &c. Firſf, it was reſolved without argiv 


ment, that the Uſes and Eſtates raiſed by this Covenant in 
this Indenture, being made fn conſideration of love to his Son, 
(no Eſtate at all being executed befoze Eaſter,) The Covenant 


extended 


extended to all, (although it was objected, That the woꝛds being, 
That of ſo much of the ſaid Lands as ſhould not be ſufficiently 
conveyed, he would ſtand, &c. The intent was, that he would 
ſtand ſeiſed, when part was conveyed, and ſufficiently extcuted ) 
But when no part was executed, it was not his intent that all 
ſhould be raiſed by Covenant: Sed non allocatur 5 Fon the con⸗ 


eration being ſufficient;the Covenant well extends tu all: there * 5 26% 


being nothing conveyed by the Eſtate executed. Secondlip, it 
was reſolved, That the Eſtate being not erecuted,-(the ules ri⸗ 
ſing by Covenant only) the Pzoviſo to make leaſes is void; Foꝝ 
the Leſſrs are ſtrangers to the conũideration ot hlaod, and there⸗ 


foe cannot take benefit of any ſuch Eſtate thereby; And the Fa⸗ 
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ther hath not any authozity to make leaſes. Vide Mildmayes Caſe, | 


Co. 1. fol. 176. And the Loꝛd Pagers Cafe, ibid. 154. Thirdly; 
(which was the principal queſtion) when Edward Elms, (tha 
was but Tenant fo? life by this Convepance, with power of Ke? 
vocation) made a leaſe foꝛ 21 years (which might have had his 
determination during his like,) it being made in conſideration of 
money payed, whether that ſhould be ſaid to be a leale derived 
out of the Eſtate foz: life only, o? whether: the Leck ſhall ha 

benefit of the Statute of 27 Eliz. That this vollintary atid w&- 
vocable conveyance ſhould be ſaid to be void-and;revoked quoa 
the Leue, was the doubt: And it was bein by all the Jul c 
that this leaſe ſhould be good and abſolute, - and not be im 

ed by the kommer; But he who made it having power 


voke it, the Law ſhall conſtrue it as revoked, and void quoa 


e 


Leſſee, and that he was as tenant in Fe, when he made that leaſe :' 


Fo! it is erpzeſly within the woꝛds and intent of the Statute of 
27 Eliz. This leaſe being made in conſideration of a Fine payed, 
And it was ſaid at the Barr, that in 29 Eliz. between Hinde and 
Collins, it was reſolved in this Court, that where one had made 
ſuch a conveyance, and had made a leaſe reſerving Rent, with- 
out other conſideration, that it was ſufficient, and a revocation 
of the firſt eſfate, quoad that leaſe : TTlherefoe, c. And becauſe 
none of the Plaintiffs part had argued, they gave further day. Ec 


adjournatur. 


Emorandum, The laſt day of this Term, Sir Tho. Flemming 

Chief Baron, was made Chief Juſtice of the Kings Bench, and 
immediately after he was ſworn, Sir Lawrence Tanfield one of the 
Judges of the Kings Bench, was made Chief Baron,and ſworn before 
the Lord Chancellor and Treaſurer : And afterward the fame day, the 
Lord Chancellor came back into the Kings Bench; And Sir John 
Croke,one of the Kings Serjeants,was made Juſtice of the ſame Benchz 
And that day alſo Doderidge the Kings Solicitor was made the Kings 
Serjeant,(he being Serjeant before, having by diſpenſation left his ha- 
bit, and become Solicitor ; ) And in his place Sir Francis Bacon, who 
| | was 


(20) 


— 


— 


; Termino Trinitatis, Anno quinto 


(21) 
Moor 897. 
2 Rol. 814. 


Co. 4. 87. A. 


2 Rol. 814. 


(22) 
Ante 8. 
Ante 35. 
Poſt, 626. 


was of the King Counſel at large, without any ſpecial place as 
made the Kings Solicitor. 


Civitas London verſws Greyme, Trin. 5 Jac. Rot. 160 7. 


- Þe Caſe was; The Bayo2 and Citizens of London coy, 

nantes to und eight men to grind every day in Bridewell Mil, 
which they let tothe Defendant, and agreed, That if they failey 
„the Defenvant ſhould retain ſo much of the Rent out af 


therein 
bis Rent: The Defendant pulled down the Coꝛn⸗Mill, and made 


it an Poze ⸗Mill, and would not defalk ſo much out ol his Rent, a 
he ought to be allowed fo? the eight men: But all the Court held, 
that by the alteration of that Mill in this manner, the Leſſo2s are 
diſcharged of their Covenant; And that this converſion fs waſte, 

though it were fo2 the Leflozs advantage: And (o it is to con- 
vert a Com- Mill to a Fulling-Pill. | 


Wodell verſus Hungate. 


Ebt : Upon an Obligation againſt an Erecuto,who pleadey 

that the Teftatoz, tempore mortis ſuæ was indebted to the 

King koꝛ the Difice of Sheriffthip 3 And becaule it was not averrey 

that it was verum & juſtum debitum, & minime ſolutum, it way 

demurred in Law: And without argument, Gecaule an Jnjunceion 
was ferved out of the Exchequer) adjudged koꝛ the Placntiff, - - 


OE CS Mk. a. 4 Nw, * . — 1 
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Selman verſus King and others. 


| Sſumpſit : TUlhereas upon a Suit in the Star-Chamber, (1 ) 
A between the Defendant and others, a Commiſſion iſſued 


fo the examination of Mitneſſes; And the Plaintiff at 

the time of the Commiſſion kept an Inn in Beningham : . 
Jn conſideration, that ſhe momiſed to find home meat and mans 
meat fo2 the Defendant and his Company, during the time of the 
ſitting of the Commiſſion 3 That the Defendant alſumed to pap 
to the Plaintiff all ſuch Sums as that diet and hoꝛle meat amount» 
ed unto, when he ſhould be thereunto requeſted; And alledgeth in 
facto, that the Commiſſioners ſate- there tha days, and that ſbe 
kound the ſald hozle⸗ meat and mans-meat during the ſaid time, 
which amounted to five pound ſix ſhillings:; And that the Defen- 
dant, licer · ſæpius requiſitus, hath not payed it: The Defendant 
pleavs Non aſſumpfit, and found againſt him; And now moved in 
arreſt of Judgment, that the pzomiſe being, ta pay when he ſhould 
be requeſted, there ought to be pzeciſe requeſt alledged, and the 
year, day, and place of the requeſt exmeſſen: Foz the Defendant 
is not otherwiſe chargeable in an Aſſumpfit; And of that opinion 


was the whole Court: Foz when the Defendant is chargeable *o\.5:3. 
upon a collateral pzomiſe, aud not fo2 a meer debt, there ought to . 
be a requeſt peciſely alledged: But in an Aſſumpſit fo} Debt, Ante 102.225. 


where a duty was due befoze, that being but in nature of a debt, 
the general allegation, licer @pius requiſitus, is ſufficient; And 
for that caule the Judgment was laren. 


Winckworth verſus Mayo, Erin. 5 Jac. Rot. 


" » 
* 


ö 


And ſhews the Buttals and Siding, Eaff, Taeft, Noꝛth and 
South: The Defendant pleads Not guilty ; The Jury found 
quoad tranſgreſſionem in dimidio infra ſpecificat. unius acr. ter. Ante 113, 
that the Defendant is guilty 3 And afſeſs Damages, cc. Et 
quoad refiduum that he is not guilty; And it was thereupon Hob. 119. 
moved, that the Plaintiff ſhould not have Judgment: Foz the — 

| place 


Reſpaſs for byeaking dis cloſe, The Plainti in the Novel %) 
gumem, erpꝛelleth the place to be, in an Arxe of Land; CIV. 114 
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2 o. 
place aſſigned being abbuttald four ways, the moiety thereof can: 
not be bounded in ſuch manner; ſo the Plaintiff hath failed in his 
abbuttals: And the Churt at the firſt motion were of that opinion; 
But at another day din again movep( they all Held it to be wel 
enough: Fo2 although the Plaintiff by this AerVict may be in. 
tended to have but a moity, being peradventure Tenant in Com: 
mon with a-ſfranger, ver upon a: general /Jfluez*the 'Defend 
ſhall not take advantage thereof, but the Actfon well lies koz the 
Plaintiff. Alſo although the place afligned is an Acre of Land, 
and the Jury found it to be an half Acre, it is well enough: Allo 
although the treſpaſs is made but in dimidio unius acr. yet that 
accoꝛds as the Plaintiff hath counted: And although the treſpaſs 
was done in the moity thereof, yet it may be well alledged to be 
yu in the whole Acre: CWheretoze the Plaintiff bad Judgment. 


Jerrat verſus Caldewell, Paſch: 4 Jac: Rot. 51 7. \ 


Rror: of u Judgment in Burton up Trent: The firſt Errq 
alſigned, ore tenus; Becauſe it was not chewn in the fiylx 

af the Court,” by what authonty it was holden, (viz.).by Chartee 
92 Preſcription * The /ſecohd-Erroz, becauſe the ſtyle ofthe Coun 
is, Coram Seneſchallo 80 Ballivo Domino Paget; and he doth nut 
thew their names: And both theſe were held to be Extoꝛs incurs 
ble: Foz in thele Anketioz Courts, the uuthonty whereby the 
are held, as likewiſe the 4 names ok the Judges befoze. whom, 
aught always to be expzeſfed; otherwiſe the Rings Courts cannat 
take Conuſance of their authoꝛity 3 a it was th 


| verſed; Vide 22 Ed. 4.8. 2 Ed. 4 © $937 19207 


11:3 J. | 9 


Sit Thomae Holt wegen kütt 


9 Gery the Cale for woꝛds , Sir Thomas Hi ſtruck bs 
Cock on the head with 4 Oeser, and cleaved? his head, the 
e ar Hy. on the one ſhoulder, and anbther part o . 
| t pleaded Not ae 0 found agalnſt him ; And 
Arreft ol — — nt, Chat thele wozds-were nit 
adlonable; Foz it is not averted that. the Took wan lille, bit 
argumentative: And of that — was the Court, Fleming and 
Williams abſentibus: : Foz flander ought to be diren, "againſt which 
there may not be any intendment : But here notwithſtanding 
Auch wounding, the party may pet be living, and it is then but 
I Wheretvre ie ag ne fot the r 
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F., two Obligations; the one of 60 l. fo2 the payment of 40 l. 
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William Harriſon, Executor of Thomas Harriſon, 


verſus Fulſtowe: 


F. Kror of a Judgment in the Common Bench, in Debt upon 1 

14. Octob. 42 Eliz. the other of 40 l. fox the payment of 20 l. at 

another day: The Defendant pleaded payment ok both; and 

found agatnſt him fo2 them both: But the Uerdic> was entred, 

quod non ſolvit the ſaid 40 l. ſuper quartam diem Octob. where it 

ought to have ban ſupra quartam decimam ;; And Judgment was 

given upon this Uerdic, and a Tritt of Erroꝛ bꝛought, and the 

Recozd removed: And now this fault being ſpyed, it was moved, 

that it mißht be amended 3; Fo? by the note of the Clerk of the 
Aſſiſes, This Uervic was fo2'the Platntif';- And althdugh it were ron. 628. 

after the cUrit of Erroꝛ, The Recozd being here, it was awarded * 338. 
to be amended, Another Erto? / ev, was, That the Alrit 


- Diiginal was againſt Thomas Harriſon Exetuto st William Har- 


riſon; And ſo was the Capias, the alias, ald the Plaries: But the 
Declaration, Uervict and Judgment were againſt William: Harri- 
ſon Executo2 of Thomas Harriſon; So it is variant from the-De- 
tlaration, and doth not warrant it: And although it was mobed, 


that this being alter Uervic, is helped by the Statute of 18 Eliz: 


which p2ovides that after Uervia, the want of an Oꝛiginal ſhall 

not pꝛejudice; And here is not any Ozigingl againſt William Har- 

riſon, againſt whom the Uerdict and Judgment were given; And 

ſd is within the pꝛoviſton of the Statute ? Sed non allocatur; F 3 cr. 721; 
although the Statuts helps when there is not any Ougtnal, yet <2: 5-37: b. 
when there is an Oꝛiginal which is ill, that is not aden; And here 
the Ouginal is againſt Thomas Harriſbo,” Exetutix of the laid 
William Harriſon: the 'Teſtato), ſo thẽ Ouginal Ulitie. ts. againſt 

the Executoꝛ, but there is a miſtakk in his Chuttan Name: And 

the lame Recow ſhelos, that obtulit fel verfus Thomam Harrifon's 

And the Capias is againt Thomas Harrifon, ſo ig the alias, and plu⸗ 

ries 3 ' And being all upon ane and the ume Reco; ic hall: ve in. 

tended, that the Derlakatton ud moctedings ure apon that wut 


which is vicious; elpecfattyus this Cate is, upon a mt a Di 
nutlon ;'This wait and no other being tertiſied pom that Recow: 


wherefoze abſente Fleming Chief Iffice; it was tanerſeu.. 


B b | | Robertſon 


Termino Michaelis, Anno > quinto 


— — 1 — ⁰ eas * — * E 


ly, that one being by Office found 
to be admitted to Traverſe that Office, hall not be admitted there. 
unto, until he hath another Office finding 
hath a Reco to aid him, notwithitanping the Statute of 2 Ed.s, 
. Which Office ought (by ſpecial Commiſſion a 
int that one ſuch 


- — — — 


examine it, to pꝛode another Þetr az a 


Robertſon verſus Lady Stallage. 


Caſe out of the Court of TMards was referred by the Kingg 
ſpecial Commandment, to the two Chief Juſtices, the Chet 

Baton, Williams and Altham, wherein was firit reſolved, Thatg 
Didoꝛte being by Sentence in the Spiritual Court between Kenn 
and his wile, cauſa præcontractus, oz other cauſe 3 The parties be, 
ing dead between whom it was, the Court of Wards cannot now 
inſt that ſentence. Second, 
„another exhibiting a Bil 


ag 


ice 3 and after,upon co 


admitted to a Traverſe. 4 | 
to be admitted to Traverſe, which abates by the death of the Os 


thereby command to inguire whether he be Heir oz not: 


to be Heir; and g 


being kound to be Peir, hall by the benefit of that 


rdly, it was refolvev, where a Bill tz 


Reviver is ex 
Parriags of the Plaintiff, t 


fendant, and a Bill of 


him by Default And 2 
Chamber; And afſigis- 


Maynay verſus Collins. 


\ Ebt was hougbt upon an Obligation 27 Elis. 
II very by Nihil dicit; Acter the Oeſendants veath a Scir. fan 
was wought againſt the Meir, and w Becoverp againtt him upon 

two Nihils returned, iuho dien, and a nem (ric of Scir. fac. way 
bought again the Heir vt the Heir, and a Recovery had again 
de bangs: Erroꝛ in the Exchenug 
igns- the Errod that there was not any Bill 
upon the File? us in rei veruate there uns not auy t But upon 
luggeſtiou to the Court, tdat it deing an 
ntoned in a note by 


the 


Bill ſhould be-put upon the Fs. 


tt | there cannot be any other 
ver 3 Foz a Bill of Reviver cannot be after a Bill of 


andaRecs 


ancient Judgment, the 
off the Fils; And it 
tys bn, that (ugh. a Bill was 
payed foz,/ to be put upon the File 3 qt was oꝛdered that a neu- 


_%-- - 
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Haſcombe verſus Standing, Trin. 5 Jac. Rot. 


Ebt upon an Obligation of 40 l. conditioned, That Richard (3 
DD) Street ſhould pay 24 l. upon fuch a day, #c. The Defen- 

dant pleads, that the ſaid Street was impiiſoned by one Eveley 

Steward of the Stanneryes, and the Plaintiff of Covin with him 

(without any reaſonable cauſe) detained the ſafd Street in pziſon 

againſt Law, and to the great peril of his life, until the ſaid Street 

ſhould pay unto the Plaintiff 24 l. oz become bound with a ſurety 

#2 the payment thereof : Thereupon, to enlarge the ſaid Street, 

and to avoid danger of his life, he, and the Dekendant as his 

ſurety, entred into that Bond, Et hoc, &c. And it was thereupon 

demutcred , and without argument adjudged fo? the Plaintiff, 3 cr. 246 
That it was not anp Plea fo? the ſurety, although it had been a Bye? 324. 2. 
good Plea fo2 the ſaid Street: Fo2 none thall aboid his own Boud, 1 Rol. 687. 
foz the tmpziſonment 02 danger of any other than of himſelf only; 

And although the Bond be avoſvable as to the one, yet it is good 

quoad the other: Wherefo2e it was adjudged fo2 the Plaintiff. 

Vide 39 H. 6. 51. 7 Ed. 4.12. 21 Ed. 4.13. 


Andrews verſus Hundred de Lewknor. 


Ction upon the Statute of Winton of Hue and Cry; And ( 
ſhews in his Count the ſald Statute ; and that ſuch a day, el. 116. 
be was robbed ol ſo much within that Pundꝛed; and that he 
made Þue and Cry; And thews how, accowing to the Statute 
of 27 Eliz. And that within 40 days befoze the Action bzought, - 
he was ſwom before ſuch a Juſtice of Peace, that he was tob- 
den of ſo much, and div not know any of the Felons ; And that 
as pet the Defendants had not taken any of the Felons, no2 ſa: 
tistlen him, Contra formam Statuti prædict. unde actio accrevit. 
After Uervic fo2 the Plaintiff, it was moved, that this De⸗ 
tlaration was not good: Becauſe the Action is founded upon | 
two Statutes, and both mentioned in the Dectaration, pet He ante 142. 
concludes, Contra formam Statuti prædicti, which is not good + | 
And the Court thereupon doubted, and appointed Pyeſivents to 
be ſearched ; And after divers P2eſidents of this Court, and 
of the Common Bench ſhewn unto them, wherein ſome were 
Contra formam Statut. prædict. And ſome Statutorum predifto- 
rum: The Court held, that the beſt koꝛm was Statuti prædicti; 
Fo2 the Actton was grounded only upon the Statute of 
Winton , which gives Penalty and Remevy (the other ſhews 
only how the examination ſhall be, and in what time before 
the Action byought, ( otherwiſe he ſhall not have the Aion:) 
But gives not any Action) And Statut prædicti refers only 
to the Statute of Winron, which ny * Actioiyz 9 | 
| 2 t 
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the beſt foam to declare, is Contra formam Statuti prædicti: and 
it was adjudged fo2 the Plaintiff, 


Holdeſworth verſus Sir Stephen Proctor. 


. Fter Uerdic fo2 the {Plaintiff ; Jt was moved in arreſt of. 
Judgment, That the name of the Sheriff was not endozſey. 
to the W2it of Diſtringas with Niſi prius, and therefoze was ill; 
Fo2 by the Statute of York, to every Ven. fac. the name of the 
Sheriff ought to be endozſed, otherwiſe, it hath been ruled to be 
ill; and by the ſame reaſon, the Sheriffs name ſhould be en; 
doꝛſed to the Diſtringas alſo ; But it was moved by Hutton Ser: 
jeant, that this being but a judicial P2oceſs, and the Ven. fac, 
well returned, (which was that which ſummoned the Jury who. 
were returned, ) the name of the Sheriff is not ſo neceſſary ta 
this, and might be well amended, and that it had been lo amended, 
in Cale ot an Habeas Corpus in the Common Bench. But all the 
Court held, that it was ill, and not amendable, no2 aided by the 
Statutes of 32 Hen. 8. and 18 Eliz. and is all one with the caſe 
of a Ven. fac. where the name of the Sheriff is not thereto; which 
hath often times bien ruled to be ill; Foz it is not any return, 
* no? helped by any Statute: TWherefoze it was ruled, that the trial 
was ill; And a Ven. fac. de novo was awarded. * 


Aldred verſus Mathew. 


Ebt : Upon the Statute of 8 Eliz. fo; ſuing an Action iu 
anothers name, without his pzivity, being. duly p2oved by 
two witneſſes, That he ſhall pay treble Damages to the party 
grieved, and ten pound to the party in whoſe name the arreſt was 
made: The Queſtion was, how this pꝛoof ought to be, in an 
Action upon the Statute, whether by collateral pzoof befoze : Ant 
it was held, that the poof ſhall be in the ſame Action, and not in 
any other courſe : TUherefoze this exception being taken after ver- 
dict, it was adjudged to be well enough bzought 3. And Judgment 
fo2 the Plaintiff, Vide 10 Ed. 4 wh 5 


Gelley verſus Clerk, Paſch. 4 Jac. Rot. 234. 


Ction upon the Caſe; Upon the common cuſtom of the 
Realm, againſt the Defendant, being an Jnn-keeper,of 
xbridge, fo2 not kfping ſafely the Goods of the Plaintiff being 
his Gueſt : Upon Not guilty pleaded, it was found by ſpecia 
Cerdic 3 That the Plaintiff being a Gueſt in the ſaid houſe 
went from thence to London, and left his Goods with the Ds 
fendant, ſaying, he would return within two 02 thux days: Vs 
returned accoꝛdingiy within the tht days, and in the me 
| | | i 
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his Goods were ffoln when he was ablent: And whether the 
Defendant, as an Jnn-Reper, by the common cuſtom of the 
Realm, ſhall be charged without any ſpecial pꝛomiſe fo2 the ſafe 
keeping of them, was the Queſtion. Foſter Serjeant fo2 the 
Plaintiff, moved that he ſhould 3 Fo2 when he was a Suett, 
and left his Goods fo2 fo ſhozt a time, and pꝛomiſed to return fo 
ſoon, and returned accozdingly, he is all that time accounted as 
a Gueſt, and ſhall be ſaid to be a Gueff, to charge the Defen- 
dant as an Jnn-Keeper, accowding to the cuſtom of the Realm: 
And it was adjudged in the Caſe of Sir Edwyn Sands; where 
he came to an Inn, and lodged, and went out thereof in the 
moming, and left his Cloke-Bag there, intending to return at 
night, and at night returned acroꝛdingly; and in the Interim his 
Cloke-Bag was ſtoln; that he might have his remedy by an 
Action grounded upon the common cuſtom: So here, cc. UUlhere⸗ 
fore, cc. Williams, If one comes to an Inn, and leaves his Goods 
and Hoꝛſes, and goes into the Town, and after returns, and in 
the Interim his Goods are ſtoln, no doubt but he is a Gueſt; and 
ſhall have remedy; and fo was Sir Edwyn Sands Caſe : Foꝛ his 
abſence in part of the day is not material, but he is always re- 
puted as a Gueft. So where one leaves his Hoꝛte at an Inn, to 
ſtand there by agreement at Livery , although neither Himſelf, 
no? any of his ſervants lodge there, he is reputed a Gueſt fo? that 
purpoſe , and the Jnn-eeper hath a valuable conſideration ; 
and if that Þozſe be ſtoln, he fs chargeable with an Action upon 
the common cuſtom of the Realm. But in the Caſe at the 
Bar, where he leaves Goods to keep,. whereof the Defendant 
is not to have any benefit, and goeth krom thence fo2 two-o2 thite 
days, although he ſaith he will return, vet he is at his liberty, and 
therefoze is not any Gueſt during that time, noꝛ is the Jnn-keper 
chargeable as a common Oſtler *fo2 che Soods ſtaln during 
that time, unlels he makes uin cecpecial pꝛomiſe foꝛ the ſale ki ping 


Moor 877. 


Moor 877. 


of them; and the Action ought to be grounded upon it: And ok 


that dpinion were all the other Juſtices, abſente Fleming Chief 
Juſtice: But becauſe it was a new Caſe, they would adviſe ; Et 
Adjournatur. | | 
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Crion upon the Cale; Fata viffirebantE in uſing a may; 
| And ſhews, that the Dekendant was feifed:& Fee ok the 
Land over which the way is, and of other Land; And by Jn: 
denture inrolled, bargained and ſold to J. S. Land in Fee, with a 


way over his Land, and that J. S. let unto him the Land fo2 


(230 4 


years; And the Defendant diſturbs hint: After Uervic, it was 


moved in arreſt of Judgment; Firſt, becauſe; he doth not ſhew 


the Deed ol this Leaſe, and wihgut a Deen abe wap paſſeth 


not. Secondly,:becauſe a Leale is Nended Land, 


. I 


* 


190 Termino M ichaclis, Anno quinto 


ta 


expeſs wozps of the way; and therefoze not good : And of that 
opinion was Yelverton Juſtice, and he upon view of the Recon 
took another exception, (vir. ) that there is not any grant of the 
wap in the Indenture, but only a bargain and ſale of Land, and of 

a way out of his other Land, which cannot be good: Fo2 nothing 
but the ule paſſed by ths Dad, and there cannot be uſe of a thing 
which is not in eſle, as a wap, common, cc. which are n 
created, and until they be created, no uſe can be raiſed by bargain 
and ſale, and by conſequence nothing paſſed by this Indenture; 
And of that opinion was all the Court, that fo2 this cauſe the 
Plaintif had not ſewn any ſufficient title: But fo2 the othe 
points, Fleming and all the other Juſtices held, that the Declg 
ration was good; Foz when Land is granted with a way therets, 
it is quaſi appendant-unto it, and a thing of neceſſity : There 
fore by the Leaſe of the Land (although the way be not mentioned) 
lt well paſſeth without being expꝛelled in the Deed 2: And therefox 
the difference will be, betwixt a grant of Land, with Common g 
Eſtovers to be burnt there; if he lets the Land, the Commong 
Eſtovers will not paſs without a Deed and expreſs woꝛds therein, 
becauſe they be pzofits Aprender in anothers Soil, and are not of 
neceſſity But the Land cannot be uſed without a wap: Tlhers 
foze it ſhall enſue it, and paſs of neceflity : And unity of poſſeſſia 
doth not extinguich it. 0 J - "ef 


Skinner verſus Trobe. 


Ction fg2 theſe woꝛds, Thou art forſworn in Collet Court; 
| And doth not ſhew, that any Action was depending there, 
no that it was a Court gf Recozd 3 and therefoze it was move 
fn arreſt of Judgment, and reſolped that it lay not; Fo? this 
Court, without other deſcription canast- take Conulſance, that 
4 — Court of Recod : Ctherefoze it was adjudged fo2 thi 


3 


Gregg verſus J. S. 
bt fo2 600 1. Upon an Obligation, the Defendant demm 
der Oyer of the Bond, which was ſexaginta libris, and fa 
this variance, the Defendant demurrs; And it was held by allthe 
Court, that this Obligation doth not warrant the Declaration, a 
it cannot be taken foz ſexcenta, but is another ſum: whexefoze the 


Bill was abated. „ 
r 
\ Ction upon the Caſe, in nature of a Conſpiracy: Foz that 


the Defendant falſlyatid malicioufiy; apud Weit-Allingron, 
ged him wird Felony, and there taultd him to be —_— 


* 
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n pr. Oben, a Jute of Prace, at paorured him to um 
the Prainttff foz his appearance at 15 


eee ee Belen gr an 
Coun evon ; 30 tere | 
— of Endiament, which was found to be Mitte vera, thete- 


by he was much damnified, and put to great expences. The De⸗ 
kendant pleads, That he had divers Sheep ttoln, and miſſed divers 
others, which were found in the Plainti poſſi on, going with ute £31: 
twelve Sheep which were ſtoln z wheteupon he complained there- 
of to the ſaid Mr. Gilbert, who examined him, and finding him 
variant in his Examination, bound him to appear at the general 
Gaol-delivety, and the Deferivant to gtve Evivence-z Whert- 
upon he at Exeter, at the Gaob-detiverp, erhibited his Bill, which 
is the lame Conſpiracy. The Plaintiff ſaith, De ſon tort Detreſas 
ſans tiel Cauſe, and Jſſue thereupon, and found fox the Plaintiff, f 4 
And it was now moved in arreſt of Judgment, Firſt, Chat this is 
no Conſpiracy, being but hy way of complaint to a Nutte of 
Peace. Secondip, That the Ven. fac. is awarded of Welt-Att 
ton, where it ought to have been alls of Exon ; fo1 ali the Cauſe ' 
is in the Jſſue $ Sed non allocatur 3 fo2 the Plaintiff having 14 it ror. 194. 450. 
to be falle and malictouſly, and the Jury having found it to ds 
Sans tiel Cauſe, It all appears to be without any ground; and 
therefore he is puniſhable. To the ſecond, That the Venue is 
well awarded, fox. there only was the Offerice, which is only int pon; 163.513. 
= — the Thiat is good; And it was adjudged fe: 
the Pla 7 I 
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| Johns verſus Adams. 


EY ment in the Common Bench; The Ereoz af} (7 
ſigned, Foz that in Debt upon an Obligation againtt Johns; 
and his Feue as Adminiſttatrix , The Betenvant pleats -pays 
ment by the Feme, after the death of the Inteffde, accu wing 
to the Condition of the Bond; And Illu was ſoyried thereupon, X 
and kound fo: the Planitiffz- and Judgment given, Quod- recu- . 
eret debitum afainit them, de bonis teſtagotis, & ſi non, Sto, the 
amages de bonis ſuis proprüs, whers it being a falſe Plea, 
(which tay in their own congſance -of a payment made in theilt 
own time ;) The Judgment oltght ks have been fox the Debt, 
de bonis propriis. Secohvly, That the Judgment ougßt ts hive 
bern kor the Damages, de boms propriis, c the Baron fniy ;- te 
a Fee Covert cannot have any Goods : But the Court herd the 
Judgment to be well given: Foz as to the nen) Hthoughthe bon e. 
Plea be falſe, yet he is utsgether a fitunger to the Ceckatoz ? Ane 
therefore the Judgment half be onfp De boriis Teltetoris, and ridt 
as where he pleads plenement abnififlired, whith 1 'falls in his 
own conuſartee. Secoiibly , Athoirgh the. Fene halt not any 
Goods during the Covertute, yet bers ch Bur i Shut r cc. 519: 
only 


4 
| 
; 
s 
|; 


— 
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Poſt. 3831569. 


uulſe he is not chargeable ko: the Rent, in Debt bzought again 


only in reſpec of the Feme, and the might have Gods if the had lur. 
vived, and Execution might be then taken againſt her: There 
fore the Judgment is good: And ſo be all the Preſidents, as Manne 
intoꝛmed the Court: wherefoze the Judgment was affirmed, 


> Sir John Watts, Sir Thomas Lowe, and John Lee 
©  - verſas George Ognell. | 


dr koꝛ 750 l. and counts, That Sir Thomas Lee as ſef 


| ſed. in Fee of the Banno? of Billesby ; and the ſecond of 
October, 42 Eliz. let it to George Ognell fo2 ten years, rendzing 
250 l. per annuw at the Annunciation, and S. Michael; and that 
George Ognell entred, and was poſſeſſed,the Reverſion over to the 
ſaid Sir Thomas Lee and his Heirs expedant; and he being ſo ſe 
ſed, a Fine was levied, Hill. 44 Eliz. inter prædict. Johan. Warts, & 
Thom. Lowe querent. & Thom. Lee, & Mariam ux.ejusdeforcienty 
ds Maner. de Billesby, Sur conmſance de droit come ceo, Oc. Mhlth 
Fine was to the uſe. of the ſaid Sir John Watts, Sir Tho. Lou, 
and the ſaid John Lee,fo2 nine years; and-afterward of part ther⸗ 
of to the uſe of Sir Thomas Lee and his Feme fox their lives, with 
divers Remainders over; and fo? other part.thereof, to the uſe 
of Sir Thomas Lee fo; life, with divers Remainders over; Anz 
foꝛ thi years arrear at the Annunciation laſt paſt, the Aion 
was bought fo2 the 7501. The Defendant pleads. entry and 
expulſſon by Sir Thomas Lee, befoze the Fine levied ; And Iſſue 
thereupon, and found fo2 the Plaintiff: And it was now moved 
in arreſt of Judgment, Firſt, That the Jfſue was not wel 
joyned, fo2 it is upon an entry and erpulſion, befoze the Fin 
levied, which is not material: Foz it is alledged , that thx 
Leſſer being poſſeſſed, and Sir Tho. Lee ſeiſed of the Reverſion, 
a Fine was levied : ſo being poſſeſſed at the time of the Fine, 
although he were expulſed befoze, it is not material: Sed non 
allocatur ; fo; being falſiy alledged, and found againſt him, It 
is not to be diſputed whether he were ouſted 02 not, fo? it is a 
Ifſue joyned, and ſo within the Statute of 32 H. 8. Secondly, 

t was moved, That the Declaration was ill: Foz the Fine 

ot alledged to be levied ok the ſaid; Mannoz, noz by the ſaid 
Sir Thomas Lee; Fo2 he doth not ſay, Prædict. Manerium, 0 


Prædict. Sir Thomas Lee; Jud it may, be between a ſtranget, 


and of another Mannoz: Sed non allocatur; Foz it ſhall be in; 
tended the lame Lefſo2, and the ſame, Mannoz, being named 


_. before in the ſame Declaration; Et non ſinitur pluralitas, but 
being one ſame name, ſhall.be intended one ſanſe perkon, as 


91 H. 7. 30. bh. Thirdly, The Declaxation is not good, becau 
it is not alledged, That the Lefſee upon this G2zant by Fine, at; 
tozned,: noꝛ that he had any notice ot the uſe limited; Foz other: 


him 
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him. F02 it was ſaid, Jfa Fine be levied to a uſe, Ceſty que 


| z/e, ſhall avow without Attoznment , becauſe he hath not any Co. Lage 
remedy, to compel the Leſſee to attoꝛn: yet the uſe being li⸗ Co. 6.68. «. 
mited to the Conuſee himſelf (as in this caſe it is) he hath C.. 68. b. 


means to have an attomment befoze the Fine ingroſſed, there- 
fore he ſhall not avow without attoꝛnment: And if it might be 
without attoznment, pet notice ought to be given to the Leſſee, 
fo? otherwiſe he ſhould be at miſchief 3 Fo2 the uſe might be li⸗ 
mited, and he not having conuſance thereof, might peradventure 
pay his Rent to his ancient Leflo2 : And therefore it is not reaſon 
he ſhould be charged, without notice given unto him , which 
gught to be ſhewn in the Declaration: And koꝛ pzoof hereof, the 
opinion of Popham , Co. 5. Rep. fol. 113. was cited. And of 
this point the Court doubted z But afterward they reſolved, 
that the action was well bzought, and he needed not ſhew any 
notice in the Declaration: Foꝛ in no Declaration in an Avowp 
notice is ſheun; But they agreed, That the Leflee is not 
bound to pay without notice; and if he hath paid it to his an- 
cient Leſſoz, it is a good excuſe fo2 him, and he may plead it: 
And if he hath not paid it, the Action gives him notice to pay 
it to the Gꝛantek; and then he is chargeable fo2 all which is not 
paid. It was alſo held, That the Conuſoꝛs themſelves, and a 
ſtranger, (viz.) John Lee, being Ceſtihj que uſe, They take by 
the limitation of the Uſe, and are JoynbTenants of that Re- 
verſion, and therefoze they all ſhould have the Action without 
attomment. Fourthlp, It is alledged virtute cujus they were 
poſſeſſionati of the Reverſion: And it is not ſhewn, they were 
poſſeſſed at the time of the action: Sed non allocatur ; Foz be- 
ing alledged , that they were poſſefſed, and the term being not 
expired by efflurion of time, It ſhall be intended they were yet 
poſſefſed, unleſs the tontrary be ſhewn : TUherefoze it was av- 


| Judged foz the Plaintiff, _ 


Coxe verſes Wirrall, Hill. 4 Jac. Rot. $56. 


* 


| | * 
A Ction upon the Cate, in nature of a Conſpiracy : Foz (1560 

that he falſo & malicioſe pzocured him to be endicted of 3 
the Raviſhment- of one Mary Wirrall-, and ta be detained in 


Piiſon fo that cauſe, until he was acquitted, to his Dama: 
ges, &c. ' The Detendant pleavs, That the ſaid Mary Wir- 
rall being his Daughter complained unto him that ſhe was 
raviſhed by the Plaintiff :- 7Uhereupon he ſhewed it to Sir 
Thomas Twyia; Juſtice--of Peace in the ſame County, who 
convented thePlaintiff befoze him, and examined him: And upon 
his Examination, and teftimony of others, bound the Plaintiff 
to appear at the next Saol delivery; and bound the Defenvanc 
to prefer his Bill of Enviament : Thereupon the Plaintiff 

Cc appearing 
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fendants request, would pay | 
charge and redemption of the ſaid Bond of 40 1. befoze luc 
a day; That the Del 
Plaintiff ſuch a Copphold foz 21 pears, by ſuch 


feal, und he refuſed: The Defenvant- pleads Non W 


appearing, he peeferred his Bill of Endiament, which wag 
found; And thereupon the Plaintiff - was committed, and ar. 
raigned, and acquitted; which is the ſame pꝛocurement of the 
Endictment, and acquittal whereof the Action is bought; am 
thereupon the Plaintiff demurred; And after Judgment at the 
Bar, it was reſolved that the Plea was good; Firſt, it wag 
agred per Curiam, that the Declaration to pzocure one to be 
falſo & malicioſe Endicted, is good 3 Foꝛ as conſpiracy lies, where 
two conſpire faiſip to Endia one; ſo Action lies, where one ſole, 
falſo & malicioſe pzocures another to be endiden. Secondly, aj 


this 
5 
alledged, that there was not ;anp-raviſhment, and that the 


Defendant knew da much; it might peradventure have ben 
otherwiſe : Wherefore it was adjudged fo2 the Defendant. = 


Staineroid verſus Locock, Hill. 4 Jac. Rot. 


Sſumpſit: TUhereas Communication was betwixt the 
{\ Plaintiff and the Defendant, concerning an Obligation 
F 40 1. wherein the Defendant and his Father were obligedts 
one Newbold, in Conſideration that the Plaintiff,: at the De- 
to the lad Newbold 60 1. in bib 


d he wauld aſſure to hc 
uch aſſurance 8 
Edward Drables ſhould device: And alledged/ in facts, that bt 
paſo the ſald 60 l. to the ſaid Newbold, before, the dap, in e 
demption of the Bond of 40 l. Chat Drables deviſed a Letter i 
Attomey fo2 the Wefendant to tina of the Tenants-to ſurrendet 


Defeudant pzomile 


fo2 the ſaid 21 years, and an Obligation fo2 the quiet enjoying; 


and that he tenwed the Letter of ittomey to the Detendant 8 
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took, killed and carried awap Conies: 


121. And il the Low by reaſon * 
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and foundagainſt him; And it was now moved that the Declara⸗ 


tion was not good, betauſe it is not atiedged that he diſcharged 
him, Sed non allocatur.z Fa; be cannot diſcharge the Bond, — 
pay in diltharge: CAlheretoze he chewen it ſufficiently. 

becauſe Drables deviſed two things to de done, and hi 


eſt of one any ; Sed non allocatur; en I nd nrg u. 
miar denn which bew demand; ober as adjudg 


foz the Plaint! —_—_ PR 2 Nr 
Hadeſden bags c. Tach 5 wt Rot. 


1 Reſpaſs: Clauſum fregit cy the Þeath, apud Layton Buf (21) 
{3 the 11. Decemb. 4 Jags: non the e day. liberam Yelv. 104. 
4 


rreanam of the Plaintiffs apud Layton ene Mv 9 b. Nb ge. m. 


all the Treſpaſs, beſides 175 v inta the Cloſe called per, 
Not guilty 3 quoad that, 6 JONI s . ſeiſel 

Fee of a Meſſuage and pteſcription 
appertaining thereto,in the place where, ec. And that was reavp 

to uſe his Common, and. many Conies being there damage Fea- 

ſant, and ſpofling the graſs, he entred to chale them out, left they 

ſhould increale, cc. Whereupon the Plpintiffvemurred : And after 
argument, the Court adjudged, that t Plea was not good; Fox 

a Commoner hath nothing to na with dhe Land, but ta put bis © oc. 38g. 
e eee 
of Marren, vnd the Commoner cannot —— 9 


Com- 
mon, and depaive him ot bis Como eh ob have bis re. 
medy by. Alſiſe, 02 Action upon the Cale 
Conies, no moze then he may kill any oper 
And ſo long as Conies the 1 
property in them, and me 
out, Oy 7 


: Then when he Gews, that his 
intent was to enter to chaſe the Conies, that Nane toztious: 
wherefoze it was adjudged toi the Plaintiff; Note, at the firſtmo- 
tion the Court was of opinion againſt the Plaintiff; That a Com- 
moner mg deſtroy Conies, for they are fere naturæ: But after- 
wand — on better conſideration, and view of a Preſident hæ- 

and Lavgdov, Paſeb. 44 Elin. in this Court, and for 3 cr. 270. 
— reaſons before recited, all the Juſtices upon the ſecond motion * Rl. 405. 
adjudged for the Plaintiff: And | it way perſons I 20.3 


a Sos  * 
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to the contrary;becauſe they touched him in his honozand dignity; 
And to term him baſe Lord Mp paultry Earl, is matter to rail 


( 20 


The Earl of Lincoln vv ſus Roughton, Paſch. 4 Jac. Rot. 


NCandalum magtiatum': u that the Defendant tpake theſe 
W | wanne Lord pc; iy Wat de Lincoln innuendo) is 5 
Earl, and a paultry Lord, and keepeth none but dann Raſcals 
-Hin(lf. The Delendant pleaded Not guilty,and found ggattit 
bim; Atv. after Uerditt ir was moved in Arreſt of Judgment, that 
theſe wows were not actionable ; Foz they touch him not in hig 
life, no? in any matter ot his loyaſty, no2 import him in any m 
point of his dignity, but are only wozds of ſpleen concerning his 
keeping offervants, which is not material: And to that opinton 
Yelverton and Fleming ſeemed to incline : But Williams and Croke 


contempt betwirt bim and the people, oz the Kings indignatioq 
agarnſt him; And ſuch general wows in caſe of Nobility wil 
*majntain an Action, although it will not in caſe vr a common per 
fon 2: wherefoze they held, that the Action lap; Fleming abſente, Ad- 
Journatur: Afterwarys Roughton died, and the Bfll thereupon 
\-Rofwel vexſus Vaughan, Hill. 4 Jac. Rot. in the 
— hi _ „ Pochdquer ets 8 


+. Ction upon the tale in nature of Deceit : Whereas upon the 
"x ninth of June 35 Eliz. Queen Eliz. was ſeiſed in Fee of the 
Advowſon of the Utcaridge of SouthRoke, whereto the Tythes 
in S. appertiined.; To which Uicaridge, the Defendant ninth 
June 35 Eliz. affirmed, that he was lawful - Jncumbent , and 
Had right to the Tythes, krom the death of Thomas Vaughan 


50 
3, 


e 
* 


the Incumbent; whereupon the Plaintiff'16 June 35 Eliz. having 


communication with the Defendant about his buping of the 
(Defendant the Tythes appertaining to the ſaid Uicarivge, after 


tze death ok the ſaid Thomas Vaughan, ( who died 16. April 


35 Eliz.) until Mich. following, Chat the Defendant, adtunc ſcien 
that he had not any right o2-intereft.to the Tythes, whereas he 
never was inſtituted and inducted, but that they appertained 
to Evan Thomas, fold them to the Plaintift fo2 30 1. falſo & de- 
ceptive, and alledgeth in facto, that Evan Thomas was preſented, 
admitted, inſtituted and inducted to that Uicaringe ult. Auguſt. 
25 Eliz. and took the Tythes, and ſo the Plaintiff loſt them: The 
Defendant pleads Not Guilty, and found againſt him; And it 


was now moved in Arreſt of Judgment, that the Action lay not; 


Foz an Action in nature of -deceft lies not, where one ſells a 
thing which he hath not any:p2operty in: And although he took 
upon him in diſcourſe, that he was owner, and had right to ſell, 
unleſs he warrants that the other ſhould enjoy it accowdingly, 
(which warranty ought to be at the time of the ſale) it is 7 
Sts 4 . - go 3 


* 
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good; But here is not any warranty no2 affirmance at the time 
of the ſale, that he had any right oz title to tell; Foz his affir- 
mance that he was Gicar, and has right to ſell,” was upon the 
ninth bf June, and the ſale was 16. June after; And in poof 
hereof_he relied upon 5 H. 7. 41. 9 H. 7. 21. And Chandler and 
Lops his Cale, Raſch. 1 Jac. quod vide ante fol. 4. And of that opt- 


non were Tankeld Chief, Baron and Altham: But fk a man.ſellg roft. 470. 


Uftuals which is coꝛrupt, without warranty, an action lies ; Be- 
rauſe it is againſt the Common-wealth, as 9 H. 6. 53. 7 Hs 
15. & 11 Ed. 4. 6. And although. the Bock of A. 42 Al. pl. &. 


was objected, where one took goods from another, and ſold them, 


and the Owner retook them; That an Action upon the Caſe was oft. 474. 


bought in nature ok deceit: Foz this. falſity in ſale, without 
any warranty, Tankeld thereto anſwered, That the ſaiv Book 
is not adjudged , but the party admits it, and takes Iſſue ; 
Pet ik it were allowed to be Law, it is, Becauſe he there had 
poſſeſſion by Tort, and ſo had colour in ſhew to de Owner; And 
he was deceived by buying of him, who had only gained a Torti- 
vous poſſeſſion: And although he had not any right, yet every one 
took Conufance ot him as Owner, and he himſelf knew that he 
was not right Owner; which is the realen that the Action was 
maintainable: But here he hav not any pofſeſſion; And it is no 
more, then if one should tell Lands wherein angther is in poſſel⸗ 
fion, oꝛ a Hozle whereof another is poſſeſſed, without covenant 02 
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warranty fo2 the enjoyment; it is at the peril of him who buy 
and not reaſon'he ſhould: ave an Acton by the Law, where he did 
we meet "Fo himſelf: Caherefore it was 'avjuvged koz the 
. efen ant, 2 41. 5 64d 8 , 131 als 1 ; comp is 3.534 


Ote, The laft 'Thyrſday, of this Term Sir Thowas Foſter Ser- 
| jeant was made'Juftice of the Common Bench: And upon 
the Saturday following, (being the laſt day of the Term) Sir Ed. 
ward Heron being an ancienter Serjeant then Foſter;“ was ſworn one 
of the Barons of the Exchequer; And becauſe he a firorn after 
the other, loſt his antiquity of him, although they were both ſworn 
in one day. Y . 


* 


Fanc verſus 
r Fo2 the Church of 'Cravefield in Com BI. 
It was held per Curiam upon the evidencs, and ſo dell 
fo2 Law, that where a perfon makes a leaſe fo: Er pears; and 
the Lady Elz. (in the time ot Qu. Mary) being Patrones 
life, and afterwards Queen, having the Inheritance of ehe Ad⸗ 


- dowſon deſcended unto her, pꝛeſented Fane; That he, coming in 


by the Patroneſs, who confirmed, cannot after the death of the 
Dueen avoid this leaſe : Fane afterward the 12. July 1 Jac. made 
a Reſignation into the hands of a publick Notary : _— 

| | uly 


21 


(24) 


(25) : 


wr 
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July I ac. the Ring pzeſented him again: Afterward, the 19. gf 
uly, the Notary certified this refignetion to the Stſhop, who the 
— — A e ang meat . — * e = wh It waz 
held, Firſt, chat the Kings pyeſentation,(befoze the Blſhop acceptey 
"the Reſignation) was void; Fos the Church was full, and the ad 
miſſion and inſtitution again was void, Secondly, whereas after, 
ward the ung, 19. Sept. 1 Jac. granted the Manno; with the a0 
bowſon to M. Ann. Th Pꝛeſentation did not paſs, becabiſe 
the Church was void by the Relignation at the time ot the Gant: 
Afterward the fourth of July 2 Jac. Fane reſigned again, and the 
King pzeſented him, pho was diftuthed'by the Defendant, thx 
Nueens Preſentee : {Uhereupon the Quare impedit was bzought,” 


Mallet verſus Sackford. 


(ic) Pon a ſpecial erditt, the Caſe was; W. Mallet L eſſee fg 
t Rol. es. | | 60 pears, hit in this manner: Lew, I give to ay 
wite, and my Couſin, my Term for their lives, and afterward tg 
ſuch perſon as ſhall remain in my houſe. at Normingtoz at the time 
of their deceaſe : The Fee ſurvives the Couſin, and afligns the 


Term to another, under whom the Defendant claims; and tha 
William Mallet Couſin and peir of the Leflo2 entred, and lets 
__ the term expires, the Leſſee continues in poſſeſſion unt 
et LL ATI e 
Poſt. 461. and weve this inder g N 
bility; And 


held, That it was not, becauſe it was but a poſ 
bility; e cannot be any remainder thereof, and no Coty 
ſel can deviſe how much a remainder by any Act can be executed; 
co. 8.5 4. And therefoze Coke ſaid, it cannot be good in a Mill; Foz that 
95." pere to make that good which by counſel could not have been n 
viſed. But Warberton and Daniel ta the contrary, and relied 
upon the authonties of Weldons Caſe, Paramors Cale, and Pier 
points Caſe : Wherefoze, cc. A ſecond queſſi ny mg 
Tenant at ſufferance ſhall be ſaid to be in poſſeſſiqn to have bene 
fit ofthis remainder ; But little was ſpoken thereto; Et Adjour 
natur, | | 


x Cr. 230g 
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Baron Snigg verſus Shirton, in the Star- Chamber. 


Þe Cale was; That Shirton being tenant fo2 years, Baron 

Snigge purchaſed the Reverſion, and payed unto him rent 
fo? 15 years: Befoze the end of the Term, one Chambers came 
ta Shwron, and.perſwaded him that Alexander Staples had title ta 
the Land, and adviſed- him to take a Leaſe from him, whereupon 
he took a Leaſe' of him fo2 ten years,. rendzing 70 l. per ann. And 
the Land was worth 140 l. per annum: And willed him to hold the 
poſſeſſion againſt all perſons and he at the end of his firſt term, 
kept the pofſeſſion with Dum, Suns and. Holberts, cc. (The 
Dꝛum was only ta give notice if. any came to enter, but na 


body offered to enter) he was cenſured. fo2 this, being a. Riot. 


and fozcible detainer, although none other, aftered ta enter: Foz 
it was helu, that the poſſeſſion of the Texmo2 was the poſſeſſion. 
of the Leſſo23 And when at the end of the term he kept it againſt 
him to whom he had ſa long payed-his:Bent,, It was a fozcible 
detain ment. Ind whereas the Statuts is, that where one hath 


(28) 


had poſſeſion ia ther years-quietly,. be might hold: the poſſeſſion r. N. Sr 246 c 


with fo2ce 5 that is ta be intended where the Eſtate is continued; 
500 l. And Chambers fo 


cauuſelling and ſſirring wp that title mas ſined 300 1. And all. the 


kervanta in the houſe whizh hept it with meanons, were fited 10 l. a 
piece; But Alexander Staples ws not tenſured, to he made the 


_ only; but did not command him ta kep the poſſefitou. with 
g. 18. i 33 


Anonymus. 


ſhall de paped, although it be af 20 years growth, and moꝛe; 
(0 of Holly, Autpets any Mane 3 And (dhe puncipal queſtion be- 
ing concerning By2ch,) a canſultation.after ſome adviſement was 
awarded 3 And Coke cited one Leonards Caſe 34 Eliz. to be ſo 
adjudged; 


Beal verſus Shepherd, | 
Rplevin e Tho Caſewas3 A Capyholver in Fe ſutrenders 


to the ule of his Will, and by his Will deviſeth to. his wife 
his Copphoſd Land; And if: he bath Iſſue by the Deviſor, That 


the Iflne (halt have it at his age of one and twenty years; And if 


the Iſſue die beſpre that age, or before his wife, or if ſhe hath 
no Ilue, That then; ſhe: ſhall chuſe two Attorneys 3. And ſhe 
to make a Bill of ſale; of my Lands to her beſt advantage, 


dee. Rt mas held per Curiam, That ſhe hath thoſe 1 
; : \ | A ( 0! 


3 Cr. i. 


(30) 


Capt, 


200 Termino Michaelis, Anno quinto 


Fl 
fo2 life, and ſhe not having Iſſue, hath not any intereſt to diſpoſe, 
but hath authozity by his TUill to nominate two who ſhall ſell, and 
cs. Liz. aaa they map make ſale ; and the Aendee thall be in by the firſt Will; 
and there needs not be any new ſurrender. 


Middleton verſus Weeks. 


61 Ebt upon an Obligation; Condition to ſtand to the Arn 
trement of J. S. and 4 D. of all matters and Controverſies 
between them, ſo that the ſame award be made of the premiſſes be-. 
fore ſuch a day, &c. The Defendant pleads nullum fecerunt ax. 
bitrium of the premifſes : The Plaintiff fhews an award: The 
Defendant ſafth, That ſuch other things were in Controverſle, 
whereof they had not made any award: And it was cher eupon 
demurred, becauſe it was not ſhewn, That the Arbitratozs hay 
roſt.2;2. Notice of ſuch things in Controverſie 3 Foz it ſufficeth, I the 
Arbitratozs make an award of tuch matters whereof they ate 
inkoꝛmed: Coke, The ſubmiſſion being of all matters, with ax 
Co 8. 98. a. ita quod it be made ot the pꝛemiſſes, there it ought to be mam 
Todt. 35. of all things whereof they have notice, oz infomation givex 
them, otherwiſe it is not good: But it it be without fuch a clauſe 
Of ita quod, &c. It they make an award of two matters, and by 
not ſpeak of the reſidue, although they had notice of them, i 
is well enough: But tf there be a ſubmiſſton of 'thzee things, g 
moze particularly, with a general clauſe of all other matters; 
There they ought to make the Arbitrement of thoſe which an 
particularty named, without other notice; Foꝛ of them they hate 
notice that they are in Controverſie by the ſubmiſſion: But of the 
co.8. 58.2. Other matters they ſhall not take notica unleſs by infomation 
from the parties; And it islike to the Cale where Commiſſioners 
Ca. 2.36. b. Of Bankrupts make ſale fo2 the benefit of the Creditoꝛs, it (ub 
ficeth, ik it mentions thoſe who complained ; And this difference 
bath been oftentimes adjudged And to that opinion the other 
Jullices inclined: But they would adviſe,” Vide 7 H. 6: 40. 19H 
6.6. 39 H. 6. 10. 12. 4 Eliz. Dyer 216. = | 2 


\ 


| Caſtle verſus Dod. | 
2) Pon a ſpecial Uervic the Cate was; That A. Tenant 
2 Rol 734. 2. fo life granted by Fine his Eſtate#to B. And by Inden. 


ture limited the uſe ts B. fo2 the life' of A. and B. and if he 
died, living A. That it ould remain to C. [Afterward B. died, 
9 living A. C. entred and let to D. foz pears, and died, living 4; 
911.554 hether the Leſſee ſhould retain this as an occupant, libing 4 
oꝛ that A. ould have it again, (becauſe no other uſe is limited 
after the death of C. by reaſon ot his ancient uſe ). was the 
Nueftion : And after argument, it was adjudged,. That C 
ſhould have it as an occtipant, and His Lefſee ſhould hold it as 


* 
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an Occupant, and that A. had not any reſidue of the uſe in him: 2 Rol. 782: 
Fo: although, where Tenant in Fee makes a Deed of Feoffment, 


and limits the.pſe fop lie q in Tail, and doth not (peak of the 
reſidue, it ſhall be to Fog e eons he had the 
ancient uſe in him in Fee; pet when Tenant fo? life, oꝛ he who 


à particular Cſtate, grants his Eſtate by ine; and limits 
11 50 Rears, 0? fo? a pater time, it hall riot reiten ume Ha 
but be to the Conuſee, although the Fine were without any conſi⸗ 
deration 3 Becauſe he who hath the particular Eſtate by Fine, fs | 
ſubject to the ancient Rent and fozfeiture, which is a ſufficient 2 Rl. 781. . 
conſideration to convey the Eſtate unto him. And although it 
was objected, That at the Common Law there was not any Dc- 
cupant of an uſe, and this Statute hath'vefted the poſleſſi 
ſuch manner and nature as the uke was, Heer there tall 
an Oecupant of a poſſeſſion veſted to n i#e:---Coke fal T 
Statute is intended, That the Land ſhall have the lune qualities 
ae the ule had, (vz.) if the ule wan a tunditionaf Effate tn the 
Laud, tt ſhall de condittenaf, burt it hakt ter babe the cottareral 
qratities as the ufe dath; Foz there hail be g. Senaury by the 
Eourtefte of ſich an Eſtate veſted, and te Hält be Adlers; Any dp 
the ſame reaſon, there may be an 'ocetpancy; Fc the iſe and 
Land are now frco2pozated and of one nature: And thecefoze ft 
was refatvev in Bakers eaſe, Although the nle may be waved mith- 
out matter of Recozy, yet the Eftate vefted to an ue tannot at 
thi day be waved : Therefore, ac. 3 


C K rr OO. <> 0 
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1 2 — 


(1) 
Yelv. 104, 


1 Rol. 69. 


3 Cr. 193. 


Yelv. 122. 


3 Cr. 191. 3. 


3 


Termino Hillary, 
Anno quinto JacoB1 Regis in Banco Regis 


rn 
— 


Smith verſus Turnor. 


. & Ctioa upon the Cale ko theſe woꝛds; Thou art no tre 
Subject to the King, and that I will prove: The Deen: 


ant pleaved Not guilty, and found againit him. It was 


moved in arreſt of Judgment, that theſe wows were 


not Actionable ; Becauſe thep be too general: And after divers 


motions, reſolved by the Court, That the Action lies not; F 
the woꝛds in themſelves do not necefſarily imply any ſlander which 
toucheth him in bis loyalty; Fo2 it map be intended, that he was 
not a true Subject, having bien falſe in ſome. office 3 o2 being an 
Accountant had not made a true account: And although the Cale 
of Sir William. Walgrave againſt Agas, was tited,which was there 
reſolved and adjudged 3 That fo2 ſaying to a ſervant of thePlain- 
tiffs, Thou ſerveſt no true Subject, an Action lies; The. realan 
there was, becauſe it was fhewn, he was a Juſtice of Peace anda 
Deputy-Lieutenant, and near in ſervice about the Queen 3 And 
therefoze ſuch woꝛds of him would maintain an Action + But be- 
ing laid barely here without circumſtances, the Aion lies not: 
wherefoze it was adjudged fo2 the Defendant, | 


Lane verſus Alexander. 


Jectione firmæ: The Defendant intitles himſelf by Copy, 
granted 44 Eliz. The Plaintiff by replication entities him- 

ſelf by Copy, granted 1. June 43 Eliz. The Defendant maintains 
his Bar; And traverſeth Abſque hoc, That the Queen 1. June 
43 Regni ſui granted the Land by Copy modo & forma prout, &c. 
And the Demurrer being general, it was moved, That this Re- 


joynder was not good Foz the day and year of granting the Copy 


is not material; but only whether it were granted befoze the Copy 
made to the Defendant ; And therefoze he ought to have traverſed 
abſque hoc, That the Queen granted modo & forma prout, &c. 
But it was then moved, in regard it is but matter of fozm, 
and is not ſhewn fo2 cauſe, That it is aided by the Statute 
of 27 Eliz. Sed non allocatur 3 Fo2 the day ought not to be made 
a__ rial, unleſs the Quien had granted by Copy befoze the Gꝛant 


to the Defendant, The traverſing alſo of the dap, where it ought 
| not, 
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not, is matter of ſubſtance  Fo2 thereby he makes it parcel of 
the Jfſuez which ſhould not be: Wherefoze it was adjudged fo: 
the Plaintiff. 


Hales verſus Whyte, Trin. 4 Jac. Rot. 376. 


Rror : Baron and Feme bying Treſpaſs of Battery againſt (3 » 
Baron and Feme, fo; the battery of the Feme of the Plaintiff, 

Upon Not guilty pleaded, It was found, that the Baron was not 

guilty,and that the Fee only was guilty: And the Judgment was, 

Quod Capiantur 3 And fo? this cauſe the Erro2 was aſſigned: Foz 

it ſhould have been a miſericordia, only fo2 the Baron: But the 

Judgment was affirmed 3 And Manne the Secondary fhewed ta 2 

the Court, that ſo it was adjudged in the Exchequer⸗Ehamber, in 

a CUrit of Exroꝛ upon a Judgment in this Court. Vide 22 All. 57. 

Contra. | 


Matthew verſus Purchins, or Burching verſus Vaughan, 
Hill. 3 Jac: Rot. 547. 


| Ebt upon an Obligation, and demands 6 1. 13 8. 4 d. The (4 
Dekendant demands Oyer of the Bond, which was (viz. ) 2 Rol. 246. 

Noverint, & c. Teneri in vigint. Nobulis, &c. And being entred ia 
hæc verba, It was thereupon demurred fo2 this variance: Foꝛ it 
was moved, that Nobulis is not of any ſenſe; Foꝛ there is not any 
ſuch woꝛd. Afterward the Dictionary of Tho. Thomaſius was 
ſhewn, wherein Nobilis is ſet down for a Noble man; alſo the ſum co. 10. 133.2 
of 6s. 8 d. And fo2 this cauſe it was reſolved, that the Bond was ente 247. 
god; And therefoze adjudged fo2 the Plaintiff, Pet Williams (aid, 

that it was adjudged in the Common Bench, where one was ob: 

liged in Viginti literis pro libris, that it was a void Bond, Poſt: 653. 


Farnely verſus Baſſet, Trin. 5 Jac. Rot. 738. 


1 * upon an Eſcape, againſt theSheriff of Norwich : Upon ) 

: Demurrer the caſe was; That a Paint of Debt being ver. 120. 

affirmed in Norwich, an Habeas Corpus was awarded, to bꝛing the 

Body, with the Cauſe, befoze the Low Popham Chief Juſtice ; 

bearing date the 19. June, which was the laſt day of the Term; 

And he thereupon accepted. Bail: After the Bail. accepted aud 

tiled, Procedendo was awarded, Dated the laſt dap of the Th: 

And thereupon they pzoceeded, and Judgment was given; And 

whether the Sheriffs. are diſcharged , oz chargeable with the 

Paiſoner, was the queſtion : And it was reſolved, that the 

Sheriffs are diſcharged. Fo2 when a Mrit of ; Habeas Cogpus .. 

is returned, and Bail accepted ; Although they be not a 

peſently the Paiſoner- is 2 and his; Sureties as 

in the Jnferioz Court: And although r F Poſt, 363. 
; 2 8 
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Poſt. 561. 
Hob, 328 9. 


(6) 


Co. Lit. $6.b. 


(7) 


Ante 190. 
3 Cr. 573. 


(8) 


»? Freehold, and the ſtealing of them is not any Felony ; K 


is awarded, bearing Teſte the ſame 19. June, (as of neceſſity it 
ought, being a judicial Pꝛoceſs to bear Teſte upon ſome dap in 
Term) and that the Cauſe is remanded, pet the Sureties and 
Sheriffs are diſcharged : But he may p2oc#d againſt the party, 
as if he had not bien impꝛiloned, and not otherwiſe : Wherefore it 
was adjudged acco2dingly. Vide 31 H. 8. Bro. procedendo. 


Stodden verſus Harvey, Trin. 5 Jac. Rot. 587. 


Reſpaſs : Upon Demurrer the Cale was; Leſſa fo? life of 
a Houſe and Paſture land dies; his Executoꝛs ſuffer his 
Cattel to go there fo? ſir days after his death, and then removed 
them: And in Treſpaſs, juſtifie fo2 that time; averring, that in 
that time of ſix days, they could not pꝛocure any other, Land o2 
place to put in the Cattel 2: Whereupon it was demurred; And 
whether that were a convenient time to remove them, was the 
queſtion 2: And the Court ſtemed to incline, that ſir days is but a 
convenient time fo2 the removing of their Cattel; And the Lam 
allows a convenient time fo2 their removing, eſpecially it being 
averred, that they had not any other place to remove them unto. 
Vide 18Ed. 4. 22 Ed. 4. 27. But fo a fault in the Plea, wherein 
he pleaded a Leaſe of the Þouſe, but not of the Land in the De- 
claration mentioned, it was adjudged fo2 the Plaintjf, 


Colome verſus ...... 
Ction fo? theſe woꝛds: Arthur Colome is a forſworn man, and 
hath taken a falſe Oath in his Depoſition at Tiverton, where 


he waged his Law againſt me. Being moved in arreſt of Judgment 
that the Action lay not: It was adjudged fo2 the Plaintiff. 


Cotes verſus Ketle. 


| Eu. of a Judgment in Bury: Action fo2 theſe woꝛds; where: 


as the Plaintiff was a Cooper, and had uſed that Trade 
twenty four years, and thereby had gained his living: The De- 
fenvant ſaid of the Plaintiff, He is a very Varlet, and a Knave. 
And upon this the Plaintifhav Judgment there: And Erroꝛ now 
nr that the wows were not Actionable ; And fo? this cauſe 
reverſed. | 


Powell verſus Hutchins. 


Ction fo2 theſe woꝛds; Thou art a theeviſh Rogue, and haſt 
\ ſtolen bars of Iron out of other mens windows: It was held 
t the Action lay not: Foꝛ the bars of Iron are parcel of the 


II 
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ſhall not be intended of bars of Jron lying in windows, as was ob- ante 66. 

jected that it might be; Foz it ſhall be taken in the beſt ſenſe foz Pf 514- 
the Defendant : And it was laid, that it was adjudged in one 

Bridges Caſe, that koꝛ ſaying, Thou art a Thief, and haſt ſtolen my 

Corn in the field; no Adion lies: Fo2 it ſhall be intended ſfand- Ante 40. 

ing Com, which is not Felony, Therefoze it was adjudged koz 3 c. 428. 


the Dekendant. 


Braſhford verſus Buckingham. 


Rror of a Judgment in the Kings Bench, in an Aſſumpſit by (10) 

Baron and Feme, during the Coverture, In conſideration Ante 77. 
ſhe would cure ſuch a wound, that he would pay unto her 10 l. And 
alledges in facto that ſhe had cured the wound, and he had not paid, 
to the damage of the Baron und Feme - And it was aſſigned fo; Er⸗ 
ro, that the Baron ſole ſhould have had the Action: Fo? being a 
pꝛomiſe during the Coverture, the non⸗perfoꝛmance is only dam- 
age to the Baron, and not to the Fene: But foz that the Caule and 
ac is ariſing only from the labour and kill of the Fe--e,Therefoze 
the Action well bzought 3 And the Judgment was affirmed, 


— 


2 


. 


Lelv. 74 · 


Ante gg, 


(2) 


Termino Paſchæ, 
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Faldowc verſus Ridge: 


Reſpaſs 3 The Defendant pleads in Barr; The Plau 
tiff replies, and the Demurrer was upon the replication, 
and adjudged fo2 the Dekendant, whereupon the Plan 
tiff bought Erroz, and that Judgment was Reverſez, 

and adjudged, that the Plaintiff recuperet, and the Recon t: 
manded; And the Plaintiff in the Kings Bench had a Writ. 
inquire of Damages, which being returned, Jt was moved, thit 
there could not be any Judgment fo2 the Plaintiff: Foz it is out 
of the Statute of 27 Eliz. which appoints, that it Judgment hy 
reverſed in the Exchequer⸗Chamber, oz affirmed, the Reco2d ſhal 
be remanded unto the Kings Bench, and execution done there 
accoꝛding to Law: But here, is a new Judgment to be givg, 
which is not mentioned in the Statute ; And they cannot gil 
any Judgment contrary to their konner; So it is Caſus omiſſis: 
But all the Court held, that it is not reaſon the party ſhould k 
without remedy, which would be, ik ſuch manner of expoſitia 
ſhould be made: And the Law intends, that execution ſhall be 
made upon the Recow remanded, and that all ſhall be done whic 
appertains thereunto; So that in this Caſe, a TWirit of Inquim 
ol Damages is to be awarded, which being returned, there is1 
ſecond Judgment to be, that the Plaintiff ſhould recover the dam 
ages found; And if Judgment had been given in Treſpaſs in the 
Common Bench fo2 the Defendant, and Reverſed in the Kings 
Bench, ſuch courſe ſhould have been taken, as if the firſt Judy: 
ment had ben given againſt the Defendant: The ſame reaſonis 


here; And therekoꝛe there ſhall be the like courſe and Judgment: 


And it was adjudged accowdingly. 


Woodford verſus Deacon. 


Rror in the Erchequer-Chamber of a Judgment in the Kings 


Bench: The Etro} aſſigned 3 Becauſe the Plaintiff in an 
Aſſumpſi 
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Aſſumpſit declares, that the Defendant being indebted unto him, 
aſſumed to pay, ec. And doth not ſhew fo2 what cauſe the debt £96: = 
grew, (viz.) foꝛ Rent, oz by unter oꝛ by — kh And ff by any 

of thoſe ans, a general Aſſumpſiu lis nat * au foꝛ this cauſe 

all the Judges and Barons held it to be Erroz: But if it had ods 5. 
bin, That he being indebted fo2 divers Ulares ſold, 02 ko ſuch *** 24 
ike contract, aſſumed to pap, et. It had bien good enough koi the 
generalty thereof ; And becauſe a Recovery in this Action ſhould be 
a Barr of ſuch a debt: Therefoze,fo2 this reaſon it was Reverſed, Ante 110. 
although it was objected, that there be many Pteſivents of ſuch Co. 1274 
Actions in the Kings Bench. The like Judgment was given be⸗ 
tween Fay reclough and Seed; And Mich. 6 Jac. — ver ſur 
Coſterden ; 3 quod vide poſtea fol. 2 13. „ 


Kempton verſus Bartells i 

Ess in the Erchequer-Chamber, ofa Amn in the Kings (3 

Bench: The Erro2 anime, Foz that in Treſpaſs, the pär⸗ 
ties being at Iſſue, and tryed by Niſi prius, the Recor was 
in this manner; Ad quem diem, 8c. J. S. J. D. &c. of the } 

_ veryunt & Jurati exiſt. & quia reſidui id not appear, 

& J. N. 8c. de novo apponuntur, qui ad veritatem de infra- 
. electi, triati & jurati, dicunt ſuper Sacramentum ſuum, "Rc; . 1 
omitting theſe uſual wozds (i ſimül cum alis Ea 0 5 * 1192 
panellat. And fo2 this calite, it was a Uervice Ms a. 
of the Tales, and not bÞ thoſe with whom they 17205 7 
this — were eee and. e an 5 
Reverſen. An 


Süteland TT Thorp,” 


Reſoaks: de * frado was brought by ber againſt Strick- (4) 
- land, with g contirwando from the 20. Junce 3 Jac. until the ver. 126. 
6.of Novemb. following. Upon Non guilty pleaded, it was 19 5 
fo2 the Plaintiff, and Judgment thereupon: But no Entry of 
Fine, Quia pardonatur. Strickland bzought a (Crit of ok 15 
alligned; That the Judgment ſhould have been entred with a Ca- 
piatur pro Fine; Fo that the Ring and Parliament had pardoned 
all e before. and until the 77 of Sept Any Eo 
Treſpaſs being alledged to ha ve co he 5. of Nav 
following, there was It Part 15 the Tri als ited; andthe 
foze there ſhould have been a Capiatur. '2But the Court held, t at 
the Judgment was well entred; Foz the firſt 8 (which was 
vi & armis) being pardoned, the Continuando (being as to the 
nn of £090 nk is koꝛ the fe of Damages Nahr Hob, 15. 


N 0 L. 10 
e 5 As . 


Termino 


Termino Trinitatis, 
Anno ſexto ] 4001 Regis in Banco Regis 
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Kentick verſus Pargiter. 


| Ii | | | vets. * Reſpaſs de clauſo fracto, &c. The Defendant jultite 
—— 2 Rol. 26). the taking of the Cattel Damage feſant, pretending a 
. cuſtom, that the Plaintiff being Lo, hath — * in 


= which, cc. intirely to himſelf, until Lammas-da 


10 that atterwards it is Common fo2 83 lo 88 

1 e in the Hoſes xs by -; 04 epi 
e after Lammas e in mode than torr da re Das 
WHO on oe Dew e feſan Pete &c. Idue 


and faun 
FE 9155 1 — could not take tl 
fete Canuoge | 


Poſt.25 . 
Poſt. 436. 


and benefit in n 


ers any other remedy to pzeſerve thel ” 
el if he offend, But the 


their Cattel, but by taking the Lows Eat 
Chief Juſtice and Yelyerron doubted thereof 3 Foz although the 


a. BEE had gained ned by ti 23 ſeeding LL; the 
ee e to have {ave e Lows Catel Dane 
he exceed ded his Sent. 
4 wk Tatber erſks Reritnaay 5 
(2) 
| Hob. 19. Ebt byo 2 Bom A. bet, "The Bond was in it 
2 Rol. 147. 2 Ji the ht was in 
i a , Ws de le 


Sharpley verſus 50 Paſth 6 Jac. Rot 751, 


*(3) \Ebt upon an Obligation: The Defenvant pleaded the Sta- 
| tute of Uſury, and ſheweth that a Ship went to fiſh in 


Newfoundland ( which Uoyage might be perkonned in eight 
months ) 


. 4 > £44 _ AS i _: > od wing , OA 44. 4 — ” oO TY TW TY TTY . NN VvrY cc ww 
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months) - that the Plaintiff delivered 50 J. to the Defenvant, 


top + tos p60 1. 1— of 4 og of Dartmouth: And it the 
ſald Ship b e te Soul nog return 
from Newton 255 . rtmouth, del enldant ſhould 


pay the pzincipal money, viz. 50 1. only: And if the Ship never 
reunned he fhouldpay nothing. And it was held by all che Court, fo. 
not to be Uſurp within the Statute. Fo2 ik the Ship had ayes 
at Newfoundland two 92 thee pears, Þe-ſhowb have payed at the 
return of the Ship but 60 1. and if the Ship never returned, then 


nothing: So as the Plaintiff ran an hazard of having leſs then os. 70: «- 


the Jntereſt, which the Law allows - ; and  poſlibly, — . 
cipa} nor Imeretk. 
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R. 369. 


Moor 34. 


Poſt, 308. 
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Adams verſus Steer, & alios. 


Jectione firmæ; Df a leaſe from Henry Nudigate: Apen 
evidence to a Fury, it was reſolved 3 TUhereas Francs 
Nudigate being Tenant fo2 life, in right of the Outchelg 
of Somerſet, his Feme 3 The Earl of Arundel by his Ju. 

denture aliened, bargained and ſold the land and reverſion ta 
Francis Nudigate and his Þetrs,fo2 money; And the Deed had ng 


therein the woꝛd Grant, no2 was inrolled within the ſix months; 


That the reverſion paſſed by the woꝛd alien, with Attoznment ; 
Denton and Fettiplace his Caſe in the Court of Culards 30 Hu 
was cited; TUhere it was reſolved by the opinion of two Chief 
Juſtices, That by the woꝛds of Bargain and Sale only with Attom 
ment, a Reverſion paſſeth not. 


Cook verſus Laneday. 


"Rror: Ok a Judgment in the Exchequer, in an Jufozmation 

upon the Statute of Uſury : The Jury found upon Not 
guilty pleaded, Quod quoad corruptum agreamentum in informs 
tione prædict. Specificat. The Defendant was guilty; And that 
he took the pꝛolits of ſuch land, let unto him foꝛ perkonnance of 
that corrupt agreement, to the value of 601. But it is not found, 
that he lent the 100 l. prout the Inkoꝛmation: And fo2 this cauſe, 
it was reſolved in the Erchequer, That the Uerdice was void, 
and ſhould not be taken by intendment that it was lent, other: 
wiſe he might not take the p2ofit $ TUherefoze a Ven. fac. de novo 
was awarded; And the Jury appearing after Evidence, the 
Plaintiff was Nonſuited , and Judgment given accozngly, 
and 40 J. Coſts to the Defendant, Mhereupon Erro2 was 
bꝛought. The firſt Erro2 aſſigned was, That the Uerdic was 
well enough, and ſo there ought not to have been a new Trial, 
But the Court held clearly, the Trial was ill and imperfect fox 
the reaſon afozeſaty. A ſecond Erroꝛ, That in regard the verdi 
was but imperfect, he ought not to have had a Ven. fac. de novo, 
but a Diſtringas jurator.de novo to make theit verdict perfect. But 
Coke and Fleming chief Juſtice held clearly, That the Jury having 


once giden their Uerdic, although it be tmperfec, ſhall never 


be lwoꝛn again upon the ſame iſſue, unleſs it be in Caſe of _ 
= en 
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when the party is to recover by view of the Jurozs; Vide 21 H. 6. 
20. 20 Ed. 3. Offic. de Count 20. 2 Mariz. Bro. in queſt. 86. chere · 
foze the Judgment was affirmed, - . | 1 4 2417, t;on 


Beecher verſus Sir Thomas Shirley. 


, Ld . 
T* Rror:- Of a Judgment in debt upon an Obligation, (where (33 
che condition of the Obligation being, that 1001. ſhould be C 8. 58.2. 
patd at the houſe of Sir Thomas Shirley in White-Fryers ; The 
Defendant Sir Thomas Shirley pleads payment, and found 
againſt him) And becauſe the Jury were of the Pariſh of Saint 
Dunſtans, &c. And it is not averred in the plea, that the houſe was 
in that Pariſh : The Court being thereupon in doubt , after 
divers motions, the Plaintiff Beecher was content that a-diſcon- Poſt. 213. 
tinuance ſhould be entred , intending to bung a new Action of 
Debt; But by the negligenceLof. his Attomep, it was entred in 
this manner, Et prædict. Willielmus Beecher: per J. H. Attornat. 
ſuum venit hic in Curia, & fatetur fe nolle ulterius proſequi, ideo 
conſiderat. eſt quod Defendens eat inde ſide die: And in a new 
| Action upon this Bond, this Judgment was pleaded in Bar; Fo? co.8.58.ab. 
it is a Retraxit, which is an ablolute Bar 3 And it was held to be 
a good Bar: whereupon he: bꝛought Erroz upon the firſt Judg- 
ment. The firſt Erro aſſigned was; Fo? that the Retraxit ought l. 38.4. 
to have bern in pzoper perſon, and not by Attoꝛney; Foz that is 
quaſi & departure from his Marrant; Fo2 he hath not any ſuch 
Maͤrrant 3 And it is as a depatture in ſpight ot᷑ the Court, and 
as a contempt ; and it cannot be a departure unleſs it be by the 
party himſelf : And of that opinion were Fleming and Cook. A 
ſecond Erro2 was, becauſe the Judgment was not quod Defen- 
dens fit inde quietusz But they held it to be well enough: Fo2 cat 
fine die, and ſit inde quietus, ure both of one effect. Thirdly, foz 
that there is no Judgment againſt the Plaintiff:to be in Miſeri- 
cordia, which was held to be Erroneous; And that the Plain. 
tiff himſelf, in whole advantage ft was omitted, might aſſign 
it koꝛ Erro in the Judgment; Fo2 in every Caſe, the Plaintiff 
and Defendant ought to be in Miſerjcordia -o? Capias , unleſs 
the Defendant comes primo die, and confeſs the Actfon 5 Foz 1 Cr. 30s. 
it is fo2 the Kings benefit, and therefoze may be well aſſigned ko: 59 * 
Erroꝛ by either parties. Fourthly, it was fhewn , that there 
was a diſcontinuance; Foz there is not any continuance 
from Mich. 2 Jac. (at which time the Gerdi was given) 
to Mich. 4 Jac. (at which time the Judgment was given ;) 
And that it now was well aſſignable foꝛ Erroz, and not aided 5 
by the Statute of Feofailes , becauſe the Judgment is not Poſt. 285.304 
given upon the UMerdig; fo2 then it had been good, although it == 
were after Uerdict; But is upon the Retraxit, which is 
out of the Stature. And ft was laid, that a diſcontinuance 
can never be objected , pendente Foun befoze Judgment; 
e 2 For 
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3 Inſt. 164, 


Ante 1c. 
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x Cr. 199. 
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Foz'ft may be continued at the-pleature of the Court : But aty 
Judgment in another Term, it map be well rejected And no cop, 
tinuance can then be entred: TUherefow it was reverſed, 


Nannge verſzs Rowland ap Ellis and three others. 


I Pon a reference out of the Star-Chamber upon Bill, am 

Demurrer thereupon; the queſtion was 3 Thereas an in 
formation was bꝛotmht in the Excheguer-agatuſt Nannge, fo2 ag 
fntrufion into Lands of the Kings in D. in the County of Merio 
neth,._attd fo2 catting down 1cooo Dakes: He there pleaded Not 
guity ; wherenpon being at Je, and found at the Bar againg 
Naringe, The Defendants being poduted at witnefles koz the 
Ring, it was ſwom, that the Land was a great waſte, parcel of 
the Kings poſſefſion;: And that the laid Nannge and one Dale, am 
others by his Commandment; bod cut down 1500 Oakes, every 
one of the valus or 20 s. whereupon the Jury found Nannge guilty 
to the value of 1 500 l. And thereupon he bzought his Bill of Per: 
jury, alledging that the Land was not the Kings Land, that they 


did not cut down any trees at all, and that there was not any there 


of that value. The Defenvants in the Star-Chamber-pieaded, 
that they were produce was witneſſes fo2 the Ring, being compelled 


thereto by poceſs; that they ſwore fo the King 3 that their Oath 


was affirnied by the Uerdice : whereloꝛe they demanded Judgment 
whether they ſhould be compelled to anſwer. - This matter being 
referred to the two.Chief Juffices 3 They reſolved, that the De 
fendants ought not to anſwer to the right of the Land; Fo? it 
would be inconvenient to examine it in that Courtz but to the Per. 
fury, alledged in cutting down the tries, fo2 the number and value 
of them; which being an apparent matter of fac, it is reaſon it 
(duty be examined; And if they (wore faiſip, although they were 
forthe King, that they ſhould be puniſhed, as fo2 an offence at the 
Common⸗Lam: But they could not be puniſhed upon the Statute 
of 5'Eliz. fo it is out of that Statute. 


Trollop dere Richardſon. 


Rror of a. Judgment in the Excheguer: The Defendant 
t pleaded an Excommunication, in diſability of the Plaintiff, 
and ſhews it under the Seal of the Bifhop : The Plaintiff pleads 
the general parvon of 3 Jac. which was ſubſequent to the Excom- 
muntration : And it was thereupon demurred, and made a doubt 
by the two Chief Juſtices, whether an Excommunication may be 
viſcharged by the Kings pardon ; and the Plaintiff be reſtozed to 
his Suit without ablolution and reconciliation to the Church. 


Vaughan 


— 
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Vaughan verſas Ellis -- 


Rror of a Judgment in the Exchequer, in an ation upen te (6) 
„Cale ba words; #62 tafling him Baſtard : The Ergo aſſigned 2 cr. % 
was, Thar the Ytibit kes not fo2 theſe wow, without ſpecial 

canſe chetun that he was vamnifiev' by them; As ta alledge, that 

he was tnherttable to ſome Lands, and that by reaſon of thoſe 

wozdg, he is to have lofs: And here it is ſhewn, that ſuch Land 

was given in tatl to his Sꝛandkather; And that his Father had d. 

vers Sons, whereof the Plaintiff'is youngeſt Son, and his elder 

others are living; And that one ſuch was to buy the Land, and 

offered him ſuch a ſum of money fo2 his Title 3. And by reaſon of 

thoſe wozds refuſed to give, him any thing; So it appears by his 

own ſhewing, that he hath not any peeſent Titte, and therefoze no 

canfe of Actfon at all. But the in Chief Juſtices conceived, that 
although he hath nor any peſent Citie, it appears he is by a poſſi « cc. 459: 
bikfty tnherttable ro thoſe Lands; aud being. offered a ſum of **\ 32+ 542 
money fo that pollibiſity to joyn in the alſurante, although he hath P 
not any pefent Title tothe Land, pet by reaſan of thofe wazds he 
| had a pꝛetent damage, and in futurò might receive pejudica there. 
| dy, in Cafe he were to claim any Land by deſcent. - And fo2 theſp 

| cauſes, they held that the woꝛds were Actionable : WUhereupog the 
Judgment was affirmed. U 5 
| 


| "Anonymius Hill, 3 Jas. Rot. 616 


—Rror of a Judgment in the Kings Bench: The Erro afſigned (7 
was; whereas the-Plaintiff wasinon-fuited in Treſpaſs after | 
evidencez. The Judgment is, Quad nihil capiar per hillam, which 
| ig a Bat; whereas it ought to have dern only in miſericordia quia Ante 2111 
6 non proſecutus eſt, &c. But it was held to be na Erro; Foz all = 
the Preſidents of latter times are in that manner. Secandly, fo2 
that the Judgment is, Quod querens & Plegii ſui ſint in miſericor- | 
dia pro falſo clamore ſub, whereas it ought to have been, Quia 
non proſecuti ſunt: F02 it ought not to be pre falſo clamore, but co. 8. 51.3; 
where it is after Uerdict o2 Judgment upon Demurrer : And fo? 
that vide Fitz. N. B. 76. a. the Bak of Entries 176. And fo this 
— it was held to be manifeſt Erroz, and the Judgment was 
f re r ed, 


HB © Buckingham »erſus Coftendine. 


EW of a Judgment given againſt Buckingham: ohereas (8) * 

the Plaintiff declares in an Aſſumpfit; That the Defendant Aue 2075 

being indebted unto him in 40s. In conſideratione inde, aſſumed 

| to pay, cc. And he ſhews not fo2 what cauſe the debt _— a 
0 
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which was s held to be ill; Foꝛ it might be by Obligation, o: Recog: 
niſance, oꝛ Leaſe, in which Caſes ſuch a general Declaration ts 
not good. And of that opinion was all the Court; And although 
there were divers pꝛeſidents in the Court that way, {as it was 

roſl aa. aid) yet they reſolved it to be (ll, without alledging that the debt 
wag, by reaſon ot ware ſold, oꝛ upon loan, oz fo2 ſuch like cauſe, ſo 
as it might appear to the Court, to be matter whereupon ta 
ground an Aſſumpſit: wherefoze foꝛ this Cauſe it was Reverſed, 
Note, the like Judgment was in the Exehequer- Chamber between 

ante 207. VWeoodford and Deacon, quod vide ante, fol. 206. &c. Where Judg- 
ment in an Action upon the Caſe was reverſed for that Cauſe, 


Sir Nicholas Poynts his Caſe. 


(9) Pavan upon the Statute of 8 H. 6. ſuppoſing, that uch 
a day and year he entred with fozce and arms into ſuch lands 
| exiſtent. liberum'tenementum ]. B. and with foꝛce him expelled and 
amoved: Exception was taken, becaule it was not alledged adtunc 
Poſt: 610.639. exiſtens ; Foꝛ it may be, that at the time of the Endicment, it 
was the Frehold of J. B. but not at the time of the Entry: where: 
foze-fo2 this cauſe it was reverſed. And in the ſame Term another 
Endicment againſt” in the eds of Danes was e 


fo that Cauſe. 
Braddon ins Bowen 


(10) Nformation in the Exchequer upon the Statute of 5 Ed. 6. fo} 
engroſſing of Apples, being dead Uictual, the Defendant be⸗ 
ing a Coſtermonger: And it was thereupon demurred, That it is 
out ot the Statute, and is not ſuch Uiaual as the Law intends: 
5 And it was adjudged accoꝛdinglpʒ and Erroꝛ thereof bꝛought in the 
21sf. 13%. Exchequer - Chamber; And upon conference, the two Chief Juſti 
ces reſolved, That it was not within the Statute: And Coke ſaid, 
there was not any thing pꝛohibited within the Statute, but it had 
a proviſo, how in ſome kind it might be bought; but there was 
not any ſuch proviſo fo? Apples, therefoze it never was intended 
to be reſtrained: And fo2 that cauſe the Judgment was affirmed. 


Frank verſus Alſop. 


(12) Rror in the Erchequer-Chamber, of a Judgment given in the 

Kings Bench in an Action, fo2 theſe wozds ; I will prove thee 

a Thief, and a plotter of Thievery; And I will prove it by thine 

own Son, or elſe I will ſend him to the Devil: The Erro? aſſigned 

muas, that an Action lies not fo2 theſe words; And all the Juſtices 

3Cr.22z, And Barons reſolved, that the woꝛds were not Actionable : F02 

it is not affirmed, that he was a Thief, but that he would = 
2 + 


Wt 


Jacos! Regis in Banco Regis. = 215 


him to be a Thief, which if kalle, there is not any Damages to 
the party: And ſaying, he would prove it by the Plaintiffs Son, or 
elſe he would fend him to the Devil; That ſhews he was doubtful 
in his affirmatfon ; And if one ſaith, J win pꝛove Cuch a one to be 
a Bankrupt, no Action les: Wherefoze Judgment was reverſed. 


Prichard verſus Hawkins. 


Ction fo theſe woꝛds; That Prichard that ſerves Mrs. Shelley, (12) 
ſand avers that he ſerved Mrs. Shelly at the ſame time) 

hath murdered Adams his Child, Elizabeth Adams filiam Fohannis 
Adams modo defun&. innuendo; After Judgment fo2 the Plaintiff - 
in the Kings Bench, Erro2 was thereof bzought 3 And the Erroz. 
afſigned, becauſe, as the Declaration is, there is not any certain 
a ſufficient charge againtt the Defenyant ; Foz the wozds being; 
modo defunct. extend only to the time of the Action, and not to thg_ eo. 343. 
time of the woꝛds ſpeaking, wherefoze no ground of Action: And 
of that opinion were all the Judges and Barons :*Wherenpon it 
was reverſed And a pzeſivent thewn, that fo2 ſuch cauſe between 
Baldero and Jt was adjudged in the Kings Bench that an 
Aaion lap not. | Eo 
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olle with line impetitione yalti; Fot the pwper word is, impede 

| oieatuc df impeditio,atty. impetitio ig bitt n . hat 
Co. 11. 82. b. the wows line impedimentb vaſti, vo Erteid not only t Soar 
| and Þaybote (as ſome would have it) but to the entire ſentence; 
Vide Cokes new Book of Entries, fol. 664. 


Cumber zerſus Epiſcopum Chicheſter and Green 
Incumbent, Trin. 6 Jac. Rot. 1629. 


(2) Uare Impedit fo2 the Church of South-Eaſe in Suſſex: The 
Court held clearly, Firſt, That if Title of Lapſe accrues 

Dicr 279. a. tq the King, and the Patron preſents, pet the King may pꝛelent 
| at any time as long as that Peſentie is Parſon. But if the 
Co.7-282. Peeſentee dies,02 reſigns befoze the King hath pꝛelented, the King 
Ane . hath now loſt his Pꝛeſentment. But if the reſignation be by Cs 
vin, with an intent to rakeawaytheKings Titte, the King ſhall 

not loſe it thereby, but ſhall have his Pꝛeſentment. Secondly, 

That if the King bath Title by Lapſe, becauſe a Parſon hath 

taken a ſecond Benefice : I the Parſon dies, o2 reſigns the firſt 

Benelice, and the Patron pzeſents, whoſe Pꝛeſentee reſigns upon 

Covin, 02 dies, The King hath loſt that Pzeſentment; Fo2 Lapſe 

5. ts but unica proxima vice: And fo it was adjudged, Mich. 27 & 
23 Eliz. Cornwalls Caſe. Thirdly, in Quare impedit fo) the 

King, the King and party be at Iſſue, which is found againſt the 

King, and Title appears fo2 the King by Nent dedire of the 

Bob. 12. party; yet the Court ſhall not adjudge fo the King, Otherwiſe 
it is, where the party conkeſſeth the Kings Title. 
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Bulbrooke verſus Briggs. 


TYRohibition : The queſtion was, Thether the Statute of (E 
| 34 H. 8. gave remedy fo2 a Penſion in the Spiritual Court 2 Rol. 300. 
where it is not wilfully denied; Briggs libelling there fo2 a Pen- 

ſion which was never demanded : And Bulbrooke pꝛayed a P2ohf- 3 cr. 575. 
bition; which was denied,becailſe oziginally this Suit appertains t 255-555- 
to the Spirital Court. 


Fulliam verſus Harris. 


Ower : The Wirit was, Præcipe A. quod reddat E. Fulliam (40 
rationabilem dotem ſuam des terres, ec. dudum B. Fulliam 

quondam viri ſui, &c. Exception was taken ta the 7Urit, becauſe 
it was not in this manner: Præcipe 4. quod reddat E. Fulliam que N. Er. 148.4. 
fuit uxor B. Fulliam, &c. FM in the beginning of the Writ, the 
ought to be named uxor of her husband, ac. fo2 that is the name 
whereby the claims her Oower:And the ought to be his lawful wife, 
otherwiſe ſhe may not claim any Oower. And the Court held, that 
the w2it was ill; and that the woꝛds in the wit, B. Fulliam quondam 
viri ſui, & c. be not ſufficient; Therefoze day was given to the 
Plaintiff to ſhew cauſe why the wait ſhould not abate, 


Earl of Huntington verſus Sir Anthony Mildmay. 


* 7 impedit 3 Jt was held per totam Curiam:præter Walm- (5 
ſley, where the Gzant of an Advowſon--was-pleaded, after 2 Nl. 31. 
the Statute of 27 H.8. to one, to the uſe of another in Tail; That 

Ceity que uſe needs not ſhew the Deed of Gzant, becauſe the Dad = — 
belongs to · the Gzantee, and not to Cefty que uſeʒ· But yet he ought a 
to ſhew, that it was granted by Died. Vide Dyer 277. Eſaots Caſe. 

But Walmlley held, that in this cale he ought to ſhem the Deed, 

becauſe the Gzant is not good without Deed ; and la differs from 

Eſcots Caſe. Vide 22'H. 6. 1. 35 H. 6. 32. 


Game verſus Symms & Mariam uxorem ejus. 


Ormedon in Remainder: The Cale was ſuch, Henry Winter (6) 
was ſeiled ot Socage-Land, and deviſed it to Steven Winter 8. 51. 
in Tatil; Remainder to Anne the Siſter ok Stephen, &c. and 
died: Stephen entred, and levied a Fine with Warranty, and 
died without Tfſte : The lat Anne and Elizabeth his Sifters, 
being his Heirs; the queſtton” was, whether. Anne ſholuld be 
bound by this Marranty, fo2 the whole, oy fo} the moity only. 
And Hutton Serjeant argued, that the ſhould be bound fo2 the 
whole; Foz the Warranty is — which is the ſtrongeſt, 
| and 


* 


1 
1 


+ 

148! j 
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and extinguiſheth the Right, 19 H. 6. 14 H. 7.10, 11 Aſſ. pl. 3p. 

Alſo Anne the Siſter had all the Right of the Remainder, and 

therekoꝛe ſhall be bound fo2 all, 12 H.7.3. 16 H. 7. 13. Harris Ser. 

jeant to the contrary, That the warranty ſhall be divided, and 

bind but fo2 a moity, becauſe both the Siſters are Heirs, and there: 

foze the warranty goes to both: And it is not like the Cale of 
Burrough-Engliſh o; Gavelkind, 44 Ed. 4. 10. Fog true it is, war: 

; ranty deſcends only upon the Heir at the Common Law, Walmſley 
Lict. 8. 603- took a difference, where the party upon whom the warranty pe: 
ſcends, fs Heir, as the Feme in this Caſe is, and ſo ſhallbe bound; 

and where he is not Heir, as in Burrough-Engliſh. And Coke ob. 

co. Lit. 379.b. (EXVeD a Diverſity 3 lien real Deſcends only upon the Heir at the 
Hob. 25. Common Law; But ien per ſonal binds all, as Heirs in Gavel. 
kind, &c. As if a man oblige himſelf and his Heirs in an obliga⸗ 

—— Lit. 376. b. tion, cc. And he put this Caſe, If the Heir at the Common Law 
3 be vouched fo2 warranty, who vouches the Heirs in Gavelkind, &c. 
becauſe of the poſſeſſion, they all ſhall vouch over; and what is 

recovered in value, ſhall go only to the Heirs in Gavelkind : So il 

two be vouched, where the one hath nothing,and they vouch over; 

the rcovery in value goes only to him who had the Jntereſf, at. 
1 32 Ed. 3. Garrants 94. And Judgment was given, that the war: 
7 ranty ſhould bind all. 01 


Beſton verſus Robinſon. 


Udita querela by Beſton, who was in execution upon a Sta: 

tute-Werchant at the Suit of Robinſon ; andſhews certain 
Articles betwirt him and Robinſon, to diſcharge him of the Sta- 
tute; and pꝛays tobe let at Bainpziſe : But the Court denied it; 
One in execution ought not to be let to Bainpziſe upon a ſurmiſe: 
And here the Articles which he ſhews, are not good to diſcharge 
him of the Execution; But his remedy is to have an Action of 
Covenant upon them. 8 | 


Beedle verſus Clerke. 


(8) Artition : The Caſe was ſuch; A. and B. were Joynt-tenants 
fo2 years 3 B. ſuffers C. to occupy his moity with him; and 

A. bzings a wait of Partition againſt B. and C. ſuppoſing that B. had 
granted a moity of his part to C.C. ſhewsthat he was but Tenant 

at will to B. whereupon the wit abated: whether A. might have 
another wait of Partition againſt B. by Jorneys accompts, was the 
queſtion: and reſolved that he might; Foz the poſſeſſion of C. was 


(7) 


Co.6, 10-2 good colour fo2 hinging the wait of Partition; and A. could not 


\ 
i 
is 


take notice what Eſtate C. had, c. 


Anonymus. 


\ 
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Anonymus. 


Ote, An Infant was admitted by Guardian, to ſue accompt (9 
N againſt his Gdardian in Socage, for the profits received, after 
the Infant had acompliſht his age of fourteen years: And the Acti- E. N. Br. 118.b. 
on was brought againſt him, as againſt his Bayliff. And fo it ought 


to be, as the Jultices held. 
; Addis Caſe B. R. 


A Ddis having a Suit depending in this Court, coming to (ic) 
| London, was committed to Newgate,#c. Hutton Serjeant 

moved fo2 an Habeas Corpus, which was granted; and the Gaoler 

of Newgate made his return in this manner, (viz.) Thar 

the faid Addis was committed to his cuſtody by Warrant from the 

Lord Chancellor of Exglaud, for certain matters concerning the 

King, there to remain until the Lord Chancellor delivered him ; 

and for that cauſe he could not have his body here. And Hutton 
moved, that the Return was not good, being it is too general: 

Fo it ſhews not fo2 what caufes he was committed; Foz it might cr. 507.552. 
be fo2 a tauſe which would not hinder him of his pziviledge, Pere Ante 81. 
alſo the Return is, That he ought to remain there until he were 
delivered by the Loꝛd Chancelio?z Theretoꝛe he ſaid. it was ill. 

And the Court thereto laid, it was the firſt-time that ſuch Excepti⸗ 

ons had been taken: Therefore they would conſider of the Caſe. 

And 9 — 6. 44. was cited, and 33 H. 6. 28. & 29. and 4 Ed. 4. 

15. & 10. | | wy 2440 | . 


Anonymus 


T was doubted-in the Star⸗Chamber, M Coſts and Damages (11) 
be recovered there of one fo? a Riot, whether his Executozs 

and Adminiſtrators ſhall be chargeable therewith : Walter ſaid, 

there were Preſidents in this Court, that he ſhould be charger ; 

and ſome of the Clerks affirmey ſo much. But the Low Coke 

held, they were not chargeable fo2 a Riot; But if Damages 02 

Cofts were given by any Statute 3 there, upon recovery in that 
Court it ſhall be otherwiſe. 


x UM 
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Goodwin verſus Welſh and Over. 


(1) Ction of Treſpaſs, fo2 ſeveral things againſt the two 
Defendants, and declares to his damage, cc. The 

Attomey fo2 the Defendants pleaded Non ſum Infor- 

matus, and Judgment thereupon was given ſeverally 

fo? the Plaintiff ; And Writs to inquire of damages iſſued out, 
and were returned. Jt was now moved, that the Writs ſhould 
not be filed, becauſe the Plaintiff at the time of the inquiry, 
did not p2ove that they were his Goods, but pꝛoved dnlp the 
value of them: And a difference was taken at the Bar betwire 
an Action confefſed, and a Non ſum Informatus. Foz, the pꝛo- 
perty of the Goods is allo confeſſed in the firſt Caſe to be in the 
Plaintiff; But it is not ſo in the other; Foz there Judgment 
paſſeth without the Defendants paivity, and only foz want of 
pleading, as in the Caſe of a Nihil dicit. But the Court held, 
that both Caſes were alike; And that the Plaintiff fs not bound 
to pꝛove his pꝛoperty in either of them: Becauſe the TUrit com: 
mands that the value only be inquired of, and if the Plaintiff 
chould be bound to pzove his property, and fail thereof, it would 
be in deſtruction to the firſt Judgment, which cannot be: But 
it is otherwiſe where Not guilty is pleaded ; Foꝛ then the Treſ- 
paſs is denied, which muſt be p2oved, and tried by the Jury; 
— there in that Cale both the value and pzoperty do come in 


Barret ver ſus Fletcher. 


* (2) Ebt : Upon an Obligation of 500 1. conditioned to ſtand to 
ely. 152, the award of J. S. and T. D. So that ac. The Defendant 
pleaded, that the Arbitratoꝛs did not make any award: The 

Plans replies, and ſhews the award, but afſigns no breach : 

he Defendant rejoyns , that the award pleaded is not the 

Arbitratos 


MC. 


— 
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Arbitratoꝛs award; whereupon Illue being joyned, a Uerdict was 

given fo2 the Plaintiff: And it was moved in arreſt of Judgment, 
vecauſe- the Plaintiff in his Replication not having aſſigned any ,,.. * 
beach of the award, there was not cauſe of Action; Foꝛ the Obli⸗ co. 8.133. b. 
gation is not fo2 debt, but is guided by the condition, which is foꝛ % 3 465. 
the koꝛbearance of a collateral thing: And the Court ought to be 0b. 158. 
ſatisfied, that the Plaintiff had good cauſe of Action, otherwile 3 cr. 899. 
they cannot give Judgment; Fo2 although a Uervict be given 

fo2 the Plaintiff, pet this defect in the Replication is matter of 
ſubſtance, and is not helped by the Statute : And the Court being 

of that opinion, Judgment was ſtayed. | 


. Bedel verſus Lull. | 


Er firmæ: Upon a Mie of Land made by Eliz. James: (3) 
The Defendant pleaded, That befoze Eliz. had any thing; el. 15% 
One Martin James was thereof ſeiſed in F, and had iſſue Henry 

James, and died ſeiſed, and thereupon it deſcended to Henry James 

as Son and Þeir ; and that Eliz. entred,-and was ſeiſed by Abate- 

ment, and made the Leaſe to the Plaintiff; and that the Defen- 

dant afterward, as Servant to Henry James, and by his command, 

fc. The Plaintiff by way of Replication, confeſſeth the ſeiſin of 

Martin James, and that he being ſa ſetſed, by his laſt TUill in wet- 

ting, deviſed the ſald Land to Eliz. in Fe, and afterwards died: 

Py -reaſon-whereof ſhe entred hy koꝛce of the deviſe, and made the 

Leaſe to the Plaintiff, and traverſeth Without that, that Eliz. was 

ſeiſed by. Abatement in manner and form, &. Upon this replica⸗ 

tion the Defendant demurred, and ſhewed fo2 cauſe, That the 

| Traverſe was not good; And it was adjudged fo2 the Defendant: Co: 5. 24.bi 
Fo? the Plaintiff by this Replication needed not both to confeſs * ** *7* 
and avotv, and to traverſe the Abatement ; Fo2 the Plaintiff made 

a title to his Leaſe under Eliz. the Deviſt of Martin James, and 

ſo her Entry legal, and not by Abatement, as the Defendant ſup- 

poleth : And then to take a traverſe over makes the Replication 
vitious : Foꝛ no traverſe ought to be taken, but where the thing 
traverſed is iſluable; and the deviſe here is only the title ilſuable. 

It was alſo held, that the traverſe was not good, as to the man- Ante 87: 
ner of it; Foz he ſhould not have traverſed Without that, that 

Eliz. was ſeiſed by Abatement: But it ought to have been Wich- 

out that, that ſhe did abate, &c. Fa 


TAS 


Termino 
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Telv. 158. 


Poſt. 259. 379. 
1 Cr. 282. 


3 Cr. 273. 
Ante 163. 


x Cr, 165. 


(2) 
Yelv. 1 9 6. 


1 Rol. 343» 
2 Rol. 407. 


Poſt. 57 1. 
Ante 170. 
Hob. 216. 
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Tuthill verſus Milton, Trin. 6 Jac. Rot. 1272. 


whereas the Plaintiff foe years befoꝛe the firſt ol May 

3 Jac. was a Dꝛaper, and exercilep the ſame Trade, That 

the Defendant, apud Wardam omnium Sanctorum in 
Briſtow, ſpake theſe wows of the Plaintiff, (viz.) Thou art a Bank 
rupt: The Defendant pleads Not guilty, and found againſt him 
and Judgment fo2 the ]laintiff. The firſt Erroꝛ affigned-was;that 
this Action lap not; becaule it is not averred that upon the d 
of the ſpeaking the Platntiffwas a Draper, but fo? five pears 
koꝛe: Sed non allocatur; Fo2 it thall be intended, that he 
that Trade. Secondly, fo? that the Ven. fac. is awardes de Wark 
omnium Sanctorum, and not from any Pariſh: Sed non ullocaturʒ 
Fo? ſo is the common courſe in many Counties, and they uſe ut 
to name any Pariſh: And there a Marg is put fo2 a Park 
Thirdly, that a Capias is awarded in this Action fo2 the ſecond ps 
ceſs, whereas a Capias lay not in this Action, until the Statute 
19 Hen. 7. which extends only to thoſe in Weltmiriſter, and not i 
Coꝛpoꝛate Uflls t Sed non allocatur; Fo? it may well bebycuſten 
in thoſe Allis: wherefore the Judgment was affirmes ! '. = 


E Rror : Ok a Judgment in Briſtows In an Action fo2 won: 


Belcher and his Wife verſus Hudſon Hill. 6 J ac. Rot _ 


16 B79 C n 
Sſumpſit: Fo that the Defendaut aqumed to the Heme f 
"A the [Flainciffin her wido hend, That if ſhe would mary 
Thomas Malon, he would pay unto her annually after the Teaths 
the ſaid Maſon, during ber fife:40 5 And alledges in facto that Ir 
married Thomas Maſon, and after bis death married the Plaintil 
and fo2 Non-payment of 40 s. annually after his death bought 
the Action: The Defendant pleads a Releaſe from Thomas Maſon 
of all actions and demands which he had, oz, cc. And it was there 
upon demurred, and after argument at the Bar adjudged to be nd 
pſea ; Fo2 being a pꝛomile to perfoun a payment after the deat) 
of Thomas Maſon, it was not in demand during his life, noz by at! 
poſſibility could ever be demanded by him: Wherefoze, cc. 
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Tracy verſus Veal, Hill. 6 Jac. Rot. 


Ction upon the Caſe fo2 deceipt: whereas Bernard Welles 

was the Plaintiffs ſervant in Comitat. Derby, and had 65 1. 

of the Plaintiffs in his cuſtody; That the Defendant, to deceive 

the Plaintiff of the laid 65 l. quandam literam in the name of the 

Plaintiff procured to be wiitten, and directed it to the Plaintiffs 

ſaid ſervant, and counterkeited the name of the Plaintiff thereto, 

and ſealed it quaſi with the ſaid Plaintiffs Seal, and cauſed it to 

be delivered to the ſaid Bernard Welles, affirming ft to be the 

Plaintiffs Letter, and that he was ſent therewith unto him by the 

Plaintiff; whereupon he cauſed the ſame to be read, and upon 

reading thereof underſtanding quod in eadem litera continebatur, 

That the Plaintiff had appointed the ſald Bernard to pay and de⸗ 
liber to the Defendant the ſaid 65 l. to the uſe of one Thomas Bart- 
let, to whom it was ſuppoſed by the ſatd Letter that he was in- 
debted ; and affirmed, that he was Servant unto the ſaid Thomas 
Bartlet, and that he was to receive the ſaid 65 J. fo: his Maſter: 
By reaſon whereof, the ſaid Bernard giving credit unto him, payed 
and delivered unto him the money; ubi revera, the Letter was 
counterfeited, and he never ſent the Defendant, no2 was indebted 
in any ſuch Sum, ec. The Deferidant pleads Not guilty, and 
found againſt him, to his damage of 105 l. And it was thereupon 
moved in arreſt of Judgment, Firſt, that this ſappoſitfon quandam 
literam ſeribi fecit, where'it ought to be literas (fo? it is not poſſible 
that one Letter might compꝛehend it) was not good. Secondly, 
that this Action lies fo2 the Servant, and not fo2 the Maſter. Chird⸗ 


Ip that it was not ſhewn what was contained in the Letter; Foz 


it is only, that the ſaid Servant intelligebat what was therein wait: 
ten, and that might be his miſtonſtruction. But all the Court at 
ter ſeveral motions held it to be well enough; Fo2 the deceit and 
abuſe ts to the Maſter, and the lofs only to him; wherefoze the 
action well lies fo2 him: Allo although it is not preſciſely ſet vown 
what was in the Letter, but that intelligebat ſuch matter was 
contained therein, which is uncertain ; yet becauſe the deceit is al- 
ledged to be in the delivery of the counterfeit Letter, and affirming, 
that he was Servant of Thomas Bartlet, and ſent by the Plaintiff 
to receive ſuch a Sum, as due by him to the ſafa Thomas Bartlet 
(all which was falſe, and all which being deceit) upon the whole 
matter the Action well lies; and was adjudged fo2 the Plaintiff. 
And afterward a wit of Erroz being thereof bzought, and all theſe 
— alligned fo2 Erroꝛ, the Judgment notwithſtanding was 


— 


Richard 


(3) 


. 
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Richard Beedle verſus Morris Inn- Keeper of Dun- 
church, Trin. 7 Jac. Rot. 1535. 


(4) 


"ASK \ Ction upon the Caſe : And declares upon the Comma 


cuſtom of the Realm, That in Common Inns, the Jug 
Keepers ought to keep the goods of their Gueſts ſafely, and au 
other goods bꝛought into their Inns, under their Cuſtody, with 
out ſubſtraction : That one William Beedle, ſervant to the Plata 
tift, was lodged at the Defendants houſe in Dunenurch; am 
that he having there a Bag, with 60 1. in money of the Plaintiſ 
therein, quidam malefactores to the Plaintiff unknown, the (aq 
bag of money, in the ſaid Inn being, in default of the Delen 
dant and his ſervants took and carried away. The Defendant 
pleads Not guilty, and found againſt him: And it was move 
in arreſt of Judgment, and -after aſſigned fo2 Erro2, that the 
Action ought to have been bzought by the ſervant, and not by 
the Master: Fo2 the Cuſtom of the Realm is only fo2 Cra. 

| vellers, and here the Baſter was not a Traveller. But it was 

rCr.38- 336. adjudged, that the Maſter might well have the Action; an 

| that ſo it had been reſolved befoze theſe times. Secondly, it 

was moved, that this Cuſtom was not well alledged ; Foz there 
is not any ſuch Cuſtom, That bona & Catalla aliquorum alio- 
rum ſubditorum,&c. ſhould be ſafelp kept, unleſs they were Gueſts: 

Ante224 Sed non allocatut z or | the Cuſtom is ſufficiently alledged te 
maintain the Action, Thirdly, it was aſſigned fo2 Erro?, that 
the Judgment was not well entred: Foz it ought to have been 
quod capiatur, and not in miſericordia, accowding to the Py 
dents, Hill. 9 H. 7. Rot. 3 10. the old Book of Entries 377. which 
is a Capias; Foz this Action compaiſeth in it ſelf a contemyt 

Poſt. 348 contra legem, &c. Sed non allocatur 3 F092 it is not any ſuch cos 
tempt fo2 which the King ſhafl have any Fine, as it is in Action 
which are contra pacem: {Uherefoze it was adjudged fo? the 
Plaintiff; and this Judgment was affirmed in the Exchequer 
Chamber. Sie this Caſe repozted with thele reaſons Cokes ne 
Book of Entries fol. 347. | 


0 Taylor verſus Markham. 
„ FN an Action of Treſpaſs and Battery; The Defendant 
Yelv.157- J pleaded, that he, at the time ok, ec. was ſeiſed of the Recon 


of D. in Fee; And that at the ſame time and place where. the 
Treſpaſs and Battery were -ſuppoſed, cc. Com was ſevered 
from the nine parts: And fo? that the Plaintiff would have cat⸗ 
rfed away his Com, the Defendant there ſtood in defence there- 


of, and kept the Plaintiff from carrying it away 3 So To 


4 


„ 
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harm which the Plantiff received was of his own w2ong, #c. The 
Plaintiff replies, that the Treſpaſs and Battery were done San, 


+ Bl tic! caxſe alledge, G. Whereupon the Defendant derzurred in 
Lat And it was awjudged fo2 the EAr gal = requi⸗ 
ſite in this Caſe fo2 the Plaintiff to anſwer the Defendants Title, 


becauſe he doth not by this Aqtian claim an 115 rann 
" Coꝛn, but only Damages fo? the Battery w Frome 
1 to the Title. And therefoze the general Replication is good. ance 154. 
5 But when the Plaintiff makes a Titie in his Declaration to any co. 8. 6. a. 
b thing, and the Defendant pleads another thing againſt it, the 
a Plaintiff muſt reply ſpecially, and not ſap Sans tiel canſe, as it is 
* in 14 H. 4. & 16 Ed, 4. ; 
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Underhill verſus Kelſey, Trin. 7 Jac. Rot. 1274. 


ing by Leaſe from William Copley) the Caſe appeared 

to be; Thomas Copley, Father of William, was Copy 

holder in Fix of the Mannoz of Shellwood ; wherein z 
Cuſtom was pleaded, that upon the death of every Copyholde; 
his Þefrs ſhould pay ſuch a Fine as ſhould be reaſonably aſſeſſed: 
And another Cuſtom, that if a Copyholder died, and his Hei 
cometh not the next Court to be admitted, pzoclamation ſhail be 
made: And if after thee pꝛoclamations, the Heir comes not in, 
the Low ſhall ſeiſe ft as fozfeited 3 And ſhews, that 27 Eliz. Tho 
mas Copley died, and his death was pzeſented, and that Willian 
was his Þeft, and thereupon pꝛoclamation made, ac. And after: 
ward at two other Courts 29 Eliz. pzoclamation made; and fg 
not coming, the Loꝛd ſeiſed, and let to the Defendant. The Plau 
tiff ſhews, that William Copley at the time of the death of his an. 
ceſtoz, and at the time of the pzoclamations made, was beyond the 


= Jectione firmz : Upon Demurrer (the Defendant claim 


Seas, and lo continued until 4 Jac. at which time he returned; 


Ante 101. 
Co. 8. 100. a. 


Littlet L. 440. 


and having notice of the death of his Anceſtoz, tendꝛed his Fin, 
and entred, and let to the Plaintiff; whereupon it was demurred: 
The cole queſtion was, whether his being beyond the Seas ſhould 
ercuſe him of the foxfeiture. After argument at the Bar, the ſame 
day the Court delivered their opinion: and Williams, Yclvertoy, 
Fennor and Fleming, held, That it was not any fozfeiture againt 
the Heir; Foz he being beyond the Seas, ſhall not be intended to 
have conuſance of that deſcent unto him,no? of the pꝛoclamations; 
and therefoze is ercuſable as well as if being over the Sea, he ſhall 
be excuſed from Outlawꝛp, from a Deſcent which takes away his 
entry, and from a non-claim upon a Fine by the Common Law. 
Foz, as Williams laid, he being beyond ſeas, it is not in his power 
to return when he will, and the Law will not compel him to impol 
ſibilittes 3 and the Lozd is not at any miſchief, but map ſeiſe in 
the interim, and take the mean pzofits, and ſhall not be reſpon 
ble fo2 them. And Fleming ſaid, the cuſtom were unreaſonable, ilit 
ſhould bind perſons beyond Seas; therefoze the Law makes an 
exception thereof: And foz- theſe reaſons they held, That the 
Plaintiff ſhould recover. But Croke puiſuy Juſtice held the 
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conttaty; F02 it is quai Condition annexed to his Effate, that 
he ſhould pay his Fine alter pzoclamation ; which not being paid, 
his abſence beyond Sea ſhall not excuſe him, no moze than if a 
Feoffment had been upon condition, that the Heir ſhould pay 251. 
within a pear after the death of his Father; although the Father 
pies, his Þeir being beyond Sea, ik he pays it not within the year, 
the Condition is bzoken, and his being beyond Sea ſhall not er- 
cuſe him. True it is; that impotentia and impoſſibilitas fn ſome 
caſes may ercuſe, but here there is not any ſuch 3 Foz he might 
by Letter of Attoꝛney pꝛay to be admitted: And although it be a 
miſchief to the Heir, yet it is a greater inconvenience to the Lov, 
that he by that means ſhould not have his ſervices during all that 
time: Alſo there doth not any cauſe of his abſence appear, as in 
ſervice of the King, oꝛ the like, which peradventure might make Liter. 440; 
a difference : Wherefore, ac. But notwithftanving, by the opinion 
of the four Juſtices, Judgment was then fonhwith given, becauſe 
the Leaſe was determined the ſame day; And Execution awarded 
Maintenant. Vide Plow. 372. 


PPP 


B 


Dutton verſus Gervaſe Molineux. 


N an Audita querela, the queſtion was; TUhether a Purcha- (2 
ſer after an Extent ſued, and the Land delivered, could have 
an Audita querela 3 F02 none ſhall have it but the party grieve ; 
And the Extent being befoze his time, he Gould not 
have it: And of that opinſon was Fleming Chief Juſtice ; who 
laid, that he was in Counſel in a Caſe depending in Chancery, 
and there it was much vebaten and arguen befoze the Judges, 
( towhom the point in Law was referred) whether a Fefe 
might have an Audita querela upon an Extent made befoge his 
time: And the better opinion was, that he could not :: But there 
was not any reſolution, it being ended by Compzomiſe. TUbere- 
foe the reſt of the Judges being doubtful, the Audita querela 
was allowed de bene eſſe; and appointed that there ſhould be a 
Demurrer thereupon, 


Barwick verſus Foſter, Hill. 5 Jac: Rot. 


Ebt upon a Leaſe fo2 years And declares upon a Leaſe _ (3). 

ko? twenty years by Jidenture, rendung 40 |. per annum . 167. 
| at the two uſual Feaſts, (viz.) at Michaelmas and our Lady-day, 
dn within ten days after every Feat: And becauſe 8 l. fo2 the 
Rent of the two laft pears, ending at Michaclmas laſt paſt, was 
behind and yet unpaid, he bzought the Action: Ann upon Non 
debet pleaded, it was found fox the Plaintiff z and moved in 
arteſt of Judgment, that the Declaration was il; Foz he ve- 
mands Rent as due at Michaelmas a it was not due 
; A at 


UM 


* 
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at all until the ten days determined: And as this Caſe was, the 

leaſe ended upon Mich. day; So there could not be ten day after 

Mich. during the Term, and thereby the Kent ſhould be loſ; 

And of that opinion was Willzjams'; Fo2 there is not any Rent 

due until the end of the tenth dap, and there is not any tenth 

day at the end of the Term; Theretdte it is loſt. Fleming, if 

* Leſlie fo2 life makes a leaſe years, rendzing Rent at Mich. and 
Co. 1d. 127.b, the Annunc. 82 within ten days after every of the ſaid Feaſts; If 
he dies after Mich. befoze the ten days be expired, Jt was reſol: 

- Ved, that the Rent was loſt : Fo2 it was not due until the tenth 

day, and befoze that time he died. Alſo if a man reſerves Rent 

Poſt. 310. 311, In luch manner, and dies after Mich. and before the tenth day; 
This Rent ſhall go the Heir, and not to the Executo? : And i 

a Leſſoz; after Mich. and befoze the tenth day, grants the Re: 

Co. 10. 128. a. yerſion, the Gꝛantte ſhall have the Rent, and not the Gꝛanto;: 
Whereby appears, it is not due until the tenth day: So, ta 

demand tt at Mich. it is not at the day when by the Law it is 

payable : Therefore the Declaration is not good. Croke Ju. 

ſkice, to the contrary Foz the Rent is reſerved, payable anni 

ally during the Term, at Mich. and the Annunc. 82 within ten 

Poſt, 310. days; So it is at the Election of the Leſſee to pay it at Mich. 
oꝛ at the tenth day after : And although always during the term, 

the Leſſte ſhall not be inkoꝛced to pay it until the tenth day, am 

it is not demandable until that time, ( Fo2 the Lefſ hath election 

FRE to pay it upon. either of the days) nevertheleſs: the Leſſee may 
310 tender it at the Feaſt, and the Lefſo2 is bound to accept thereof; 
which pꝛoves, that it is then due: yet at the laſt Feaſt of the 

Term, (becauſe there be no moze ten days after) fo? the neceſſity 

in Law, it is due and payable at the Feaſt, otherwiſe it never 

ſhould be due; Therekoze the demand thereof, as due at Mich, 

is well enough, Yelverton delivered not any opinion; Fennor 

agreed with the other two: Et Adjournatur. Vide poſtea pag, 


233. 


Bradley verſus Toder. 


Sſumpſit : In conſideration he would marry ſuch a one, his 

Couſin, that the would give him a 100 1. And alledges in 
facto, that he married her ſuch a day and place; and although he 
requefted the Defendant ſuch a day and place to pay, pet he had 
not payed. Upon Non aſſumpſit pleaded, and found fo? the 
Plaintiff, it was moved in arreſted of Judgment; That the De- 
claration was not good; Becauſe it is not alledged, that he gave 
notice of his marriage: And of that opinion, upon the firſt mo⸗ 
tion, was the whole Court; Fo2 a pꝛeciſe notice of the marriage 
.ought to be given: And although it is alledged, that he married 
the Fene, and afterwards at ſuch a day requeſted the money, 


(which implies the notice alledged) yet it is not good in a De 
| klaration, 


(4) 
Yelv. 168, 
3 Cr. 64. 
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claration, which ought to be certain, and is not to be maintained 

by intendment: But afterwards being moved again upon a pe 

ſident ſhewn, between Morley and Hodges, in the Exchequer⸗ 
Chamber, where in this Court in the like Action verbatim (and no 

notice alledged) Judgment was affirmed 3 The Court reſolved, {35 , 
that it was god enough: Foꝛ it is a neceſſary intendment: That 

when after marriage he requeſted the payment of the money, that 
notice was given of the marriage: TUherefoze it was adjudged 
fo2 the Plaintiff, 5 1 


Patrickſon verſus Barton. 


Reſpaſs : The Dekendant Juſtifies; Fo? that J. S. was ſeiſed C5 
| in Fx, and let to B. fo: years 3 And he, as ſervant to B. 
Juſtifies the Damage feſant - And it was thereupon - demurred, 
becauſe he gives not any colour; and after argument, adjudged, 
That fo2 this cauſe the plea was not good, it being ſhewn fozCauſe 
of Demurrer, otherwiſe not; -fo2-ft is but fozm. And a difference 
was taken where the Defendant Juſtifies as ſervant to another, | 
whoſe Freehold it is, without chewing any Title, and where he ©0-10-39. b. 
thews a Title, as in this Cale is done. Vide 2 Ed. 4. & 10 H. 8. - 


\ © Haywarth verſus David. 


MN Erxecuto2 bꝛings Debt upon an Obligation: The Defen- (6 
dant pleads Non eſt factum, and found foꝛ him; And now the * 16. 
queſtion was, whether the Plaintiff ſhould pay coſts upon the 
New Statute of 4 Jac. which enacts, that in every Action where 
the Uerdict paſſeth koz the Defendant, the Plaineſff ſhould pay 
coſts ; But it was reſolved, That this caſe was not within the 
intent of the Statute, he ſuing in anothets right, and of matter 
which lay not in his Conuſance 3 -therefoze the Law never or 29-219: 


intended to give coſts againſt him. And ſo it is upon the Statute 7%; 255; 


of 3 Eliz. where coſts be given. in caſe the Plaintiff is non-ſuiteds Poſt. 330. 
As it was ruled in one Fords Cale; And ſo it was ruled here.And 3 ©*** 
although Manne ſaid, coſts- had been allowed in the like caſes 5 

they appointed that hencskoꝛward it chould no moze be ſo. 


Sir Jerome Horſey verſus Hagberton. 


© | -Reſpals upon Demurrer: The queſtion was, {Uhether -@ (7 

1  Commoner map caſt domn and fiſt up Coney-Burrowes 

which were made in the-common'waſte where he was to have 

Common: Ang this being pleaded tn-Juſtification, and:De- 

murrer thereupon-3 It was reſolved and adjudged. without | 

argument, that the Commoner had not anp other tntereft then ant 195. 
| to 


A 
* 
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to take the Common by the feeding there of his Cattel, and may 
not deſtroy the Conies no2 Conep- : Mherekoꝛe with: 
aut argument, it was adjudged that the Plea was not good. 


Bell verſus Fox and Gamble. 
(8) Onfpiracy ; Jo that they faiflp pzocured him to be Endicey 
Yelv. 161. ok ſuch a Felony, Et in priſona detineri, quouſqʒ befoze ſuch 


9 Juſtices legitimo modo fuit acquietatus. The Detendant pleaded 
Not guilty, and found againſt them; And it was moved in Ar⸗ 
reſt of Judgment, becauſe it is not alledged, quod fuit inde ac- 
quietatus, f02 here it doth not appear vt what thing he was ac: 
quitted : And fo2 this purpoſe the Caſe between Prickett and 

x cr. 286. Stiles was cited, where it was adjudged, that the Declaration wag 
ill: And the Court here was of the ſame opinion upon the fir 
motion; But afterwards upon another motion, and view of the 
Writs in the Regiſter and in Nat. Bre. where in ſome of the wits 

| this wozd Inde is omitted; The Court held it to be well enough: 
Kee $19 Tot it cannot be intended, when it is alledged, That he procured 
5'* him to be falſly Endicted, and to be detained in Priſon gong; he 

was acquitted, That he ſhould be acquitted of any other matter 

but of that whereof he was Endicted 3 and thereby ſuch a necel⸗ 

(ary intendment map well be maintained: Therefoze they would 

a E. 


Poynts his Caſe. 


(9) Rror, to Reverſe a Fine, bought by Robert Poynts Son 
and Þeir of Sir John Poynts, leviev by him and his Father, 

be being within age: The wit was bzought in Trin. Term Re- 
turnable quind. Trinit, And the -Erro2 afſignedz Foz that he was 
within the age of 21 yeats at the time of the Fine levied, and 

pet is; But becauſe he hat! not pzoots ready to inſpect his age, 

he was continued without \nſpecion until Octab. Mich. And at 

the ſame day propter peſtem in London 8 locis vicinis, the Term 

was to be adjourned until Menſe Mich. But in regard he was to 
accomplith his age of 21 years upon the 18. of Octob. the ſame 
month, which was befoze the time of the adjournment, he came 

at the firſt day, when Juſtice Croke came to Adjourn, having 

the Kings. Wirit of Adjournment of the Term, and payed in 

the Caſe of neceſſity, befoze the TWarit of Adjournment ſhould 

be read, that he would inſpect him, and (having his pmoofs res- 
dy to teſtiſie his nonage) to examine and adjudge his age : 
Whereupon, he (at his paper) inſpecedhim, and examined the 
witneſſes (which he cauſed to be entred) and found him within 
age; But in reſpect he only was there, and Poubted alſo whe 
ther it might be done upon that day, having the Crit of Ad- 


journment, 


II 
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journment, he cauſed a Rule to be entred of this matter, with a 
Curia adviſare vult; And then the CUrit of Adjournment was 1 ce. 12. 
read: And afterwards in full Term, all this matter being ſhewn, 710 59 | 
and the neceſſity of the caſe, it was pꝛaped that the inſpection of 
his age might be adjudged to be entred upon the firſt day, when 
the Term was adjourned ; oz upon the laſt term, when the TUrtt 
was returned: And hereupon the Court much doubted what 
ſhould de done; Foz it was a great miſchief to the party, if it 
ſhould not be allowed: And it was doubted, whether any thing 
could be done the day ofthe Adjournment, TUhereupon they ap- 
pointed that all this matter of pzoceeding ſhould be entred in the 
Roll ſecundum veritatem facti; and then they would confer with 
all the Juſtices in Englagd about ft; But afterward the Conuſee 
made a compoſition, andFave 400 l. foꝛ compoſition, and had re- 
leaſe of Errozs. Vide 4 Ed. 20. Note, afterwards Flemirg (aid, 1 Cr. 12. 


— 


that upon conference with the Juſtices, it was reſolved, that this * oſt. 446. 


inſpection was good, notwithſtanding the Adjournment. 


Some verſus Barwiſh. 


Ction upon the Caſe foꝛ a Nuſance ereced ; Jt was reſol- _ (10) 
ven per totam Curiam, where a Nuſance is made to the 
Land of two Tenants in common, that they ſhall joyn in tho 


Action ; Foz it fs perſonal, and concerns the p2ofits of the Land; 


And as they ſhall joyn-in-Treſpa(s, ſo they ſhall joyn in this Acti- co. Lir.198. a. 

on: But in fozging of falſe Deeds they ſhall ſever ; fo2 that con⸗ 

cerns the inheritance of the Land. It was alſo held, that foz a 

Nuſance ereced in the time of the Deviſoꝛ, and continued after- co. . 101. 2. 

wards (as this Caſe was) the Deviſe ſhall joyn in the Action ; 

Fa the continuance thereof is as the new erecting of ſuch a Nu- yely. 144. 
ance, g 


= Gycr verſus Ormſted. 
wad 


A Ction fo2 words 3 Fo2 that he ſpake of the Plaintiff,bec verba, 711) 

He is a Thief, and hath ſtoln my Pear-trees. Apon Not Hob. 331. 
guilty pleaded, and found fo2 the Plaintiff, it was moved in ar- 
reſt of Judgment, that the Action lap not; Foz it is not allevged, 
that there was any ſpeech of the Plaintiff, noꝛ innuendo the 
Plaintiff: Sed non allocatur 3 F de querente is good enough, « cr. 52. 
and implies it: Alſo, that the wowds are actionable, being in the au. 444 23t- 
copulative ; But if it had been, for he hath ſtoln, it ſhould be others Amte 114. 
wiſe : CAherefoze it was adjudged fo? the Plaintiff. - Hob, 337 
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Elve verſus Sabe. 


Ebt upon an Obitgation : The condition was, M duch 

Lands be p2ovev to be parcel of the Banno? of D. if then 
the Plaintiff may enjoy themi without interruption of the Defeqs 
dant ; That then, cc. The Detenvant pleads that they were not 
proved to be þattel of the Wannoz : And it was thereupon de⸗ 
litutred 3 Fo he ought ts Have pleaded, that they were not pat 


| (12) 


ante 189. kel of the-Matitivg, lo as poet thereof might have been made in 


that Actioii 3 Atty of that opimon was the whole Court: Whers 
ro2e it was abjudgen £o2 the Plaintiff, Vide 10 Ed.4.11. 11 Ric 0 


Tit:Bar. Co. Rep. Gregories Caſe, lib. 5501. 21. u. 
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Anno ſeptimo Jacos Regis in Banco Regis. 
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Arwick verſa Foſter, quod vide ante pag. 227. it was now 1 
moved again the firſt day of this Term: And Fleming, Yelv. 167. 
Velverton and Croke, held, that the Rent was due: But 
Fleming doubted of the manner of the Aion ; Fo2 he 

otight to declare, that it was not paid the tenth day. But Yelver- 

ton und Croke held, it was ſupplied by the wozds, adhue a retro 

exiſtit : Alſo, that in this caſe the Rent is due at every Michaelmas, poſt. 310. 


and the Lefſx might tenver it to the perſon of the Lefſoz, who is 


dound to accept thereof; But he hath election whether be will pay 
it until the tenth day be determined: And if the Leffo2 releaſe 
unto him alt Actions and Rents due after Michaelmas, befoze the Poſt. 310. 
tenth day, this Rent is releaſed, and the Lefſ# hath only election 


for his eaſe. and benefit. But Williams. cuntinued his foꝛmer opint- 


on, and Fenner inclined thereunto ; wherefoze they would further 
adviſe. Note, that a preſident was here ſnewn, Trin. 34 Flix. Rot. 
646. betwixt Clerke and Bovenden, Debt for Rent, and declares up- 

on a Leaſe made, rendring Rent at Michaelmas and the Aununciation, 

or within twelve days after every of the ſaid Feaſts; and demands 
the Rent due at Michaelmas laſt paſt, and mentions not the twelfth 
day after; and the Plaintiff had Judgment: And it was then ſaid, 
that the reſervation being durante termins at Michaelmas, or within 
ten days, this election is determined at the laſt Feaſt, becauſe the 
mae „ Jen | 


Proctor verſus Johnſon, Hill, 6 Jac. Rot. 700; | 


I Kror ot a Judgment in the Common Bench, where the Caſe (2) 
was; Two'Jopnttenants foz years of a Bill,the one grants Lelv. 175- 
all his Eſtate, and dies; the other (reciting the Leaſe and death 
ok his Companion, and that he had all by ſurvivozſhip, as he ton · 
Leived) grants molendinum̃ prædictum ta the Plaintiff, and alt his 
Etate therein; And cosenantx, that he ail quietly enjoy it with- 
'vut any att by him, ec. And he was obliged fo2 the perfonmance 
of the Covenartts, Articles and Agriements in the ſaid In⸗ 
denture; And Debt was bought upon this Obligation: The 
brach alſignen was, That the other — the _ ; 
N & 


0 
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3 Cr. 179. 


Telv. 17m. 
Ante 69. 


(4) - 


ſo that he could not enjoy the whole Mill: And hereupon it was 
demurred, and adjudged fo2 the then Plaintiff; and Erro; byought, 
and aſſigned in matter-of-Law ; Foꝛ although the woꝛd Grant im 


8 plies a general CUarranty, yet the laſt clauſe of the Covenant, be- 


ing to enjoy it, & . Without any Act by him, &c. expounds the 
firſt. But all the Court upon the firſt motion conceived, That the 
breach was well affigned; Foz he, reciting that he had the whole 
Eſtate, and granting molendinum prædictum, it muſt be underſfogd 


- and intended to be the entire Mill, which is the grant and agre: 


ment to which the Obligation refers 3 and the laſt clauſe cannot 
qualifie it: Wherefoze, ec. But it was adjourned, 


Starkey verſus Berron, Trin 7 Jac. Rot. | 
Rohibition: The Caſe was; Two Churchwardens ſue int 


Spiritual Court, fo2 a levy towards the reparation of then 
Church 5 and had a ſentence to recover, and coſts afſefſed; The 


one releaſeth, the other ſues fo2 the coſts, and there this releaſe 


was pleadedand diſallowed : whereupon he pꝛays a Prohibition, am 
all this matter was diſcloſed in the Prohibition; any the Delen 
dant thereupon demurred in Law; and now moved, that this re. 
leaſe by the one, being in the perſonalty, ſhould diſcharge the en 
tire. But it was reſolved by all the Court to the contrarp; Fg 
Churchwardens have nothing but to the uſe of their Pariſh, am 

therefoze the Coꝛpoꝛation confifts in the Churchwardens 3 and T 
one ſolely cannot releafe, noꝛ give away the Goods of the Church; 
and the Coſts are in the ſame nature, which the one without the 
other cannot diſcharge. Vide 11 H. 4. 2. 37 H. 6. 30. 8 Ed. 4 6, 
And of that opinion was all the Court ones ; were it was "y 
judged fo? the Defendant: | 


Dalby verſus Cooke, Mich. 7 Jac. Rot. 


 Sſumpſit : Suppoling that ſuch a day 4 Jac. upon an account 

betwirt them, the Defendant was found in arrears in ſuc 
a ſum, and aſſumed to pay,tc. The Defendant pleads, That ſud 
a day 4 Jac. they accounted, and then he was found in arrears ſuc 
a ſum as the Plaintiff ſuppoſed : And that the ſame day he made 
an Obligation to2 the payment thereof; and traverſeth, that 
any other day, after the Obligation made, they accounted t 
ther, prout, &c. And it was thereupon demurred 3 - Fo? that tie 
account (which is cauſe ot the Aſſumpſit) is not traverſable, u 
the time; Fo? it is but an inducement and conveyance to the da 
on. But the Court held, That the account which was the grouw 
of the pzomiſe was well traverſable: nears it was juego 
* the — ü 1 
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Emorandum,This Term Edward Bromley, one of the Benchers 

of the Inner- Tenmple was elected, and made a Serjeant, by 

Writ directed unto him the Vacation before; And the next day 
aſter was made one of the Barons of the Exchequer. 


Weſton verſus Dyke, Trin. 7 Jac. Rot. 1141. 
Sſumpſit : IUhereas the Plaintiff 20. April 6 Jac. bought of 


the Defendant a parcel of Gum, containing 28 hundzed 


weight, at the rate of 3 1. 8 s. the hundꝛed weight, which was good 


(5) 


(5) 


and Merchandiſeable; And had ſatisfied the Defendant fo? it in 


Linnen, called white Holland, at che rate of 1 s. 4 d. the Ell; And 
whereas the ſame day there was a Communication betwixt the 
Plaintiff and Defendant, concerning another parcel of. Gum of 
the Defendants, which he affirmed to be upon the Sea, and was 
to come to London in May following, and which he affirmed was 
as good as the other, which the Plaintiff had bought; And the 
Plaintiff thereupon pꝛomiſed to the Defendant, That if the ſaid 
parcel of Gum did not erced twenty hundzed weight, he would 
within four months after the delivery of the ſaid parcel of Gum, to 
Nathaniel, (Bother of the Plaintiff) deliver unto the Defendant 
ſo much Holland, accowing to the ſaid rate of 16 d. the Ell, as 
the ſaid Sum ſhould amount unto, after the rate of 3 1.8 8. the 
hundꝛed weight: That the Defendant in conſideratione inde al- 
ſumed to the lain Nathaniel, (the Plaintifls Bother) the ſaid par⸗ 
cel of Gum, when it ſhauld come to the Pozt of London, fo d it 
exceeded not twenty hundꝛed weight, and ſhould be as good as the 
firſt was: And alledged in facto, That the Defendant not regard» 
ing his pꝛomile, the 3 1. May 6 Jac. delivered to the ſaid Nath. to 
the uſe of the Platntiff eight Bags of Gum, containing eightien 
hundꝛed weight, of til and not Merchandiſeable Gum, noꝛ ſo good 
as the fozmer 3 although the Plaintiff had delivered unto him ſo 
much of the quantity of Cloth, accoꝛding to the rate afozeſatd, in 
ſatisfaction thereof, c. Wherefoze, #c. The Defendant pleaded 
Non aſſumpſit, and found againff him, and Judgment fo2 the 
Plaintiff: And now Erro2 thereof bꝛought in the Exchequer 
Chamber, and aſſigned that this Declaration was not good, be- 
caule it is not averred that the parcel of Sum which be delivered, 
was the ſame Gum which was upon the Dea, noꝛ that this quantity 
came to the Pozt of London, noꝛ that it did not excid 20 hundꝛe 
weight; *fo2 if it were another parcel ar Gum, it were not within 
this promiſe: And although it were ül, and notYerchandiſeable, 
That is not materia, it not being within the promiſe, and it was 
his folfp to accept thereot; and it ſball not be aided by anp in⸗ 
tendment. And ok that opinion were all the Judges and Barans: 


* 


wher ekoze ie was reverſed. 
Nang Þh2' Ma.olineux 
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236 Termino Hillarii, Anno ſeptimo 


(7) 
Yelv. 169. 


Anre 211, 


| Molineux verſus Molineux. 


Rror of a Judgment given in the Common Bench, in an 
Action of Debt bꝛought upon an Obligation, againſt Moli. 
neux, às Þetr to his Father: The Defendant pleaded R7e-s per 
diſcent but fifteen Acres in D. in comitar. C. the Plaintiff replies, 
that the Defendant had moze Lands by deſcent, viz. fifteen Acreg 
in S. whereupon they were at Jfſue, and found fo2 the Defendant, 
That he had nothing by deſcent in S. So the Plaintiffhad Judg⸗ 
ment to have execution of the fifteen Acres in D.upon which Judg- 
ment the Defendant bzought his TUirit of Erroz; And aſſigned 
fo Erro2 a diſcontinuance in the Recozd of thePlea from Eaſter 
Term to Mich. Term following: And whether this were holpen 
by the Statute of 18 Eliz. being after Uerdian, was the queſtion, 
And it was adjudged to be Erroz, and out of the Statute 3. be- 
cauſe the Judgment was not grounded upon the Aerdic, but 
upon the Defendants confeſſion of Aﬀets only; And the Uerdig 
was only to make the Defendants conkeſſion the ſtronger: And 
the Statute of 18 Eliz. is to be intended; when the triat by ver: 
dict is the occaſion and cauſe of the Judgment: And the Judg: 


ment was reverſed, . 


| Lec verſus Atkinſon and Brooks. 


| Ction of Battery bꝛought in London; fo2 aſſaulting the 

1 Plaintiff in ſuch a Pariſh and Tard,and foꝛ beating, wound 
ing, and evil intreating him, to his damage of 1000 I. The De- 
fendants, as to the fozce and arms, pleaded Not guilty; Et quoad 
reſiduum, Atkinſon pleaded, That at the time wherein, ac. A 
Graveſend in the County of Kent, he was poſſeſſed of a Gelding; 
and that the Plaintiff then came unto him to hire the Gelding 
fo2 4s. fo2 two days to ride from Graveſend to Netlebed in 
the ſame County, and from thence back to Graveſend in that time; 
And that the Defendant Atkinſon foz the conſideration: afozeſafd, 
at the ſame time lent the Gelding to the Plaintiff, who tat 
and rode upon him-fo2 the ſpace of a mile towards: Netlebed 
afozeſaid-; And intending to deceive the Defendant. of the ſad 
Gelding, went out of his way to B. and rode towards London, 
by reaſon whereof Atkinſon in his own right, and the other De- 
fendant as his Servant, came to the Plaintiff, and required him 
to deliver the Gelding 5 which he refuſing to do, Atkinſon in 
his own right, and Brooks ug his ſervants:and by his command, 
to repoſſeſs Hintifelf of the:Selving, laidhands upon the Plain⸗ 
tiff and took him from Hoxſe-back, and would have taken the 
Gelding from him; which occaſioned the Plaintiff -by, foꝛce and 
arms to aſſault the Defendant, and by ſtrong hands to ken 
the Selding: whereupon the Defendant did GR — 
ay :. TIS poſſeſſion 


UM 
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poſſeſſion of him againſt the Plaintiff, as it lawful was fo2 him 
to do; And if any damage hapned thereby unto him, it was 4e ſon 
tort demeaſn. And traverſeth, That he was Not gnilty in London 
02 any where elſe gut of Kent, the er the Plaintiff de- 
murred, and it was adjudged fo? the Plaintiff's For the batteryis 
confeſſed, and that it aroſe from the misbehaviour of the Deken⸗ 
dants 3 Fo2 their Plea in Bar, ſaith, that thq JPlaintiff had hired 
the Gelding fo2 two days, and that they in that time diſftirbed 
the Plaintiff of his poſſeſſion of the ſaid Hoꝛſe, and thꝛuſt him off 


his back, which was not lawkul foꝛ them to do: Foz whatever the 


intent of the Plaintiff was either of tozening the Defendant At- 
kinſon of his Gelding, oꝛ of riding him to any other place than was 
arid upon, The Defendants cannot juſtiſie the ſeiſing and taking 
away the Gelding from the Plaintiff within the time fo2 which he 
hired him; Fo2 during that, he had a ſpectal pꝛoperty in him againſt 
all men; And in Caſe the Plaintiff had miſuſed the ſaid Pozſe, 
the Dekendant Atkinſon might have bꝛought his Action of the Caſe 


agatnit him. LN 
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Yelv. 177. 
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The Lord Rich * Richard Frack Adminiſtrator of 
Thonzas Frank, Hill. 7 Jac. Rot. 


- Eb tit 5 l. 1 8. 34 Kent, Quas ei debet, & injuſte 
detinet, upon a Leaſe made to the Jnteffate of 
Manno of Hatfield Broad- oke; and ſuppoſing th 


Rent to be due after the death of the Jnteſfate. The 
Defendant pleaded Non debet, and found - againſt him: ad it 


was now moved in arreſt of Judgment, That this 


ought to have been bought in the detinet, and not in the debet 
and detinet, becauſe he is charged as Executo?, and not fo? his 
own Debt: But it was adjudged , that the Aafon was wel 


bought. 
Broxholme verſus Sir John Thorold. 


Eplevin: TheDefendant avows for damage feſant, as in 

his Frixhold in Coringam : The Plaintiff ſhews, that he is 

ſciſed of a Beſſuage and fourteen Acres of Land; And that he and 
all thoſe whole Eſtate it was, c. have had Common in the place 
where, cc. all times of the pear, tanquam eid. Meſſuagio & ter. 
ſpectant. And iſſue thereupon, and found fo2 the Plaintiff; And 
now moved in arreft. of Judgment, that this Bar to the Avowy 
was nox-g9ov, becauſe he doth not ſhew in what Utll-the Mell 
age and Land fs whereto he claims the Common: And of that 
opinion was the whole Court. And although it be after Uerdi, 
yet it is a Jeofaile And it was owered — the party ſhould re 


plead. 


Jacosr Regis in Banco Regis. _ 
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Watſon verſus Thorpe and his Wife. 


N Battery: The Baron juſtifies; o that the Plaintif af- (3) 
ſaulted his Feme, Jn aid of whom, ec. The Feme by her ſelf 

pieads and juſtifies De ſor aſſault demeſne; The Plaintiff ſaith, 

de injuria ſua propria, abſque tali cauſa 3 And both Iſſues found 

fo2 the Plaintiff, and damages entirely given: And now alledged 

in arreſt of Judgment, That the Trial was ill; Foz the Feme hy 1 cr. 354.417. 

her felf cannot plead; and the damages being intirely aſſeſſed, all-an 5. _ 
was ill: And of that opinion was the Court ; and awarded that 

they — replead. 


Cuningham verſus Hugonem Hare, in the Exchequer 
Chamber. 


'Rror of a Judginent i in Banco Regis; Where in Debt upon (4) 
an Obligation, the Condition was, It ſuch a one appeared in * Kol. 618. 
the Kings Bench the next Term following,and put in good Bail, | 
at the ſuit of the ſaid Hugh Hare: That then, ec. Pe pleads, that 
the Term was adjoutned to the Caſtle of Hartford; and that he 
there put in good Bail: The \Jſſue was, that he did not put in 
xood Bail; and found fo? the Plaintiff, and Judgment koꝛ him: 
Ind now Erroꝛ aſſigned, becauſe the Ven. fac. was de vicineto de 
Hart ford, where it ought to have been de caſtro de Hartford: which 
was held to be a manifeft Erro2 by all the Judges and Barong; — Lit. 1 
Foz Caſtrum Hartford is à diſtinct name of a place, as Manerium 
de D. Aud it is not lie to what was objected, that where a thing 
is alledged to be done at the Capital Meſſuage of D. there the 
Venue ſhall be of D. Tor that is intended to be all one with the 


Aill: But Caſtrum Hartford is intended a diſtinct place by it ſelf ; 


1-4 


And ſo it was ſaid were all the pzeſidents, where things are al⸗ 


{edged to de done apud caſtrum Ebor. apud caſtrum Norwic. There 


the Venues are de caſtro. Another Erroꝛ aſſigned was, becauſe tt 


z -appears upon the Recow, That the-Uerdic was given by 13 Ju⸗ 
- 2028, and was ſo entred in the Recow t: But becauſe it was only 
the Entry ol the Clerk of the Aſiſe, and by theTTltit of Diſtringas 


(which is the Warrant or theRecow; and wherein all the Jurozs 
are (wozn,) Jt appears that twelve only were \wom:; The other 
being but a_miſpztſion, Jt was awarded to be amended: And it 
was here held, That an amendment may be as well here, as in 
the Kings Bench befoze- the Recoꝛd be removed. 


— — 


Temino Pacha, Anno oftavo 


x Cr, 174 


etiherefvee it was adjudged fozthe Pian. 
Sir Thomas Beamond verſus Sir Henry Haſtings, 


— 


Ralph Lord Ewre verſus Strickland, Paſc. 7 Jac. rot. Ebor 


Oyenant: Theteas Queen Ehzabeth was ſeiſed in Fee of t 

_ 4 Capital-houſe and fite of the Banno? of Tareſthorpe, and gf 

the Lands thereto appertainingz And by her Letters Patenig 

daten 3. Decemb. in the 29th pear of her Reign under the great 

Seal demiſed them to the Defendant Strickland fo 21 pears: am 

the foꝛeſaid Strickland his Ererutozs and Aſſigns were thereby tie 

to repair from time to time the ſaid houles and feyces, and to lea 
them ſufficiently repaired at the end of the ſald term: And that 

the ſaid Queen in the 44th year of her Reign, by her Letters Þ6 

tents under the Gzeat Seal granted the reverſion to Burrel any 

Allen, and their Heirs, who by Jndentute, (enrolled in Chancery) 

within ſix months, and ſhewn in Court) by their ſaid names on 

the one part, and the fozeſaid Ralph Low Ewre, by the name of 

Ralph Ewte Knight, Low Ewre of the other part, bargained am 
ſold the reverſion to the laid Ralph Lopd Ewre the Plaintiff, , 
and foz not repairing the laid bouſes, the Action was bꝛougſt 
The Defendant pleaded, That at the time of the bargain and ſale, 
the ſald Ralph Lo Ewre was not Ruight, noꝛ known by the nam 
of Ralph Ewre Knight, Lord Ewre : Et hoe, 6. CUhereupon i 
was demurred, and reſolved as to the-plen in Bar; That a ba- 
gain and ſale made to one by the name ol Knight, who is 18 
Knight, is good enough; Fo2 a Conveyance ſhall not be avaing 
for ſuch cauſes; Eſpecially when he is befors ſufficiently deſcriba 
by the name of Ralph Lozd Ewre, which is & greater dignity 1 | 
was then moved, That this being hy the Queens Patent, wherein 
the Leflee takes only, and not made by him, whether that clauſe in 
the repairing ſhould be taken and interpeetev as a.Copenant ox 
the Leſſees part to bind him and hig Aligus: And reteided, the 
it ſhould ; Foz when he takes by the Patent, he conſents teal 


things therein : And the woꝛds in that clauſe 03 ſentence fo the 


keeping and leaving the bouſes and fences in reparation, art 
oken-bp bim; And it is a 99 which runs with she Laid. 
Vide 45 Ed. 3. 11. 39 Ed. g. And although the Barßanee us 
not named Aſignie in the Declaration, pet it ia gad end 


5 


Mich. 7 Jac. Rot. 


Ction fo2 ods : Whereas he was Juſtice of Peace of the 
County of Leiceſter, fo2 divers pears; That the Defendant 
ſpake theſe wozds of the Plaintiff, being a Juſtice of Peace, (via) 


He (præfatum querentem innuendo ) for malice and ſpleen di 


many times wreſt the Law, and pervert Juſtice to ſerve his own tum: 


© 
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Ths-. Defendant pleaded: Not guilty, and found againſt him, 
and Damages taren- ta 200 Marks And now moved in arreſt 
al Judgment, that ib is. nob certainip: allsdged that the woꝛde 
weve pollen ab the-}Sataviff,. foz he doth nab ſhew that the De- 
fenvdant had Communication with: any othev, of the Plaintiſf, oꝛ 
that it was about Evecution of his. Office; And then the woꝛds 
Hb: did; &c. Non conſtat whether they were ſpoken- of 

the Plaintiff, or that thoſe who ſtood: by, knew they were ſpo⸗ 
ken of the Mlainticks Aud then, although the Plaintiff now al⸗ 
jedgeth tha the wozds- were ſpoken: of him, (bor he ſaith de 
æſuto- Thoma dixit, SC.) Pet Non. conſtat that the ſtanders 
by, at the time of dhe wozds ſpoken; knew oz intended them 


to de ſpolen of the Piaintitf; otherwiſe the Action. lies not: 


Id the Plaintiffs averment and innuendo. will not ſerve. 
Vide Co. 4. fol. 17. Secondly, beraude he doth not ſay; that 
after he was Jukics ot Peace he meſted the Law, cc. But 
ann, That he did many times wreſt the Law, &c. Thich is 
in time paſf, and might be long befoze + Sed non allocantur; 


Fo2 as ts- the flvſf, the Declaration being, That the Defen- ante 23r. 
dant de præfato Thoma dixit, 8&c. It is the uſual courſe, and © 74. 


a ſufficient averment. To the fecond, they ſhall be intended to be 


ſpoken in the woꝛlt part, and in ſcandatofhim in his Dffice: wheres 1 cr. 35. 
dae it was adjudged fox the Plaintiſt; and Erro; thereof being oft. 


ought, the Judgment was affirmed. 


Kent verfus Elwis in the Exchequer-Chamber. 


A Crion upon the Caſe: THhereas one Shepherd was in⸗ (7 
1 Þebted unto him by Bond in 300 1. And fo2 non⸗pap- 2 89): 457- 


ment thereof fied a Laritat out of the Kings Bench, direged 
to the Sheriff of Nottingham to arreſt him, Returnable at ſuch 
a day; intending upon His appearance, and Bail put in, ac- 
coding to the Courſe of the Court, to declare againſt him: 
(And ſhews the courſe and cuffom of the Court, That he upon 
appearance, ſhould put in good Batt, that if Judgment were 
hav againſt him, be ſhould ſatisfie the condemnation, oz render 
bis bodp in Execution : ) That be delivered the watt accoꝛdingly 
to Joho Thornegh Sheriff, who made a warrant to the Bays 
uf of the Kings Liberty of Newark, to execute it, which 
watrant- was deliverey to one Leighton, Deputy of the Loꝛd 
Burleigh, Balivi libertatis Domini Regis betas ſui de Newark, 
who by koꝛzce thereof arreſted the cad Shepherd : That the De- 


kendant reſcued him out of the cuſtody of the laid Deputy, 


and he eſcaped , and withdzew himſelf to places unknown, 
Is whereby 


mY 


————_——————— 


Termino Paſchæ, Anno octavo 


Ante 224. 


3 Cr. 158. 


Co. 9. 26. a. 


(80 


Ante 37. 


is an Action upon his Caſe, wherein he ſhall ſhew the truth as in 


whereby he had not any remedy fo2 his debt : The Dekendant 
pleaded Not guilty, and found againſt him, ta his damages of: 
180 l. and adjudged fo the Plaintiſt : And Erroꝛ thereof bꝛought 
in the Exchequer⸗ Chamber; Firſt, becauſe the Cuſtom ok the 
Kings Bench is alledged to be, That it any one arreſted comeg 
ſub cuſtodia Vicecomit, HE: ſhall put in Bail: which is nat ſo; 
Fo2 he ſhall be in cuſtod. Mareſchal. and na Declaration can be 
againſt him ſub cuſtod. Vicecomit. Sed non allocatur; Foz the ſub; 
ſtance of the matter is, that he ſued out P2oceſs. to have him ar- 
reſted fo2 this Cauſe, and he being arreſted was relcued; which 
is the ground of the Action: And all which is alledged concerning 
the Cuſtom, is idle, and the chewing thereof ſhall not hurt him. 
Secondly, (whereupon it was chiefly inſiſted ) fo2 that it is ſhewn, 
that he was reſcued from the Deputy of the Batliff of the Fran. 
chiſe 3 where it ought to have been alledged, That he was reſcuey 
from the Bailiff himſelf, o2 from the Sheriff, as 39 H.6. is: Sed 
non allocatur; o there is diverſity between this Caſe, which 


rei veritate it is, and not as it is upon the return of Reſcues go 
Endictments, which ſay, that it was done to the Sheriff oz Bailiff 
himſelf : And a preſident was ſhewn Paſch. 31 Eliz. Rot. 248. be- 
tween Burgh and Appleton Sheriff ot Eſſex, where in ſuch an action 
it was declared, That the Bailiff of a Liberty arreſted the party, 
and delivered him to the Sheriffs deputy, and he reſcued him from 
the Sheriffs deputy ; and Judgment given in this Action fo2 the 
Plaintiff, which was affirmed in a TUrit of Erroꝛ. The third Er- 
ro2 aſſigned was, becauſe it is alledged that the Lozd Burleigh 
fait Ballivus libertatis Domini Regis de Newark; and the King 
cannot have any Liberties 3 Fo2 they are ertin> when they come to 
his hands: Sed non allocatur; Foꝛ the King may have ſuch Liber- 
ties by the ſuppꝛeſſion of the Abbeys, (which are not exting, but 
revived by the Statute of 32 H. 8.) o2 by ſome other means: 
And it ſhall not be intended to be extinct, unleſs it be ſo ſhewn, but 
ſhall be ſaid to be fil in eſſe; and the Bailiff of a Liberty may 
well have a deputy : Wherefoze the Judgment was affirmed, 


Dockrey vel ſus Tanning. 


Ebt upon an Obligation, conditioned foz the payment of 
120 l. at the full age of J. Burges,if it be demanded; The De- 
fendant pleads, that the Platntiffdiv not demand it after the full 
age of Burges : And · it was thereupon demurred; And without 
argument adjudged fo2 the Plaintiff; Foz the bꝛinging of the 
Action is a ſufficient demand in tt ſelf, 
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Sir Richard Buckley verſus Gyllam. 


Rrorz Che Delendant pleaded a Releaſe of Etro, bearing (9) 
Teſte 22. Januar. which was the ſecond day after the day of 
Eſoignes, and before the day in full Court : And how this ſhall be 
picaded-as after the day ot continunnte, 02 hom be ſhould habe 
advantage of his pleading, was the queſtfon upon Demurrer. 
Vide 21 Ed. 4.37. 14 H. 4. 14. 21 H. 6. 4. 


(1) 


Ante 29. 


457» 


(2) 
Yelv. 158. 


Poſt:258. 


Poſt. 353: 9. 
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Bowdh confer Cunha 
E Rror of a Judgment in the Common Bench in Ejettione 


firmz: The Exroꝛ aſſigned was; Foꝛ that William Brown 

of Bradfield was returned upon the Ven. fac. and Haben 

corpora, and William Brown of Metfield who was ano 
ther perſon,- and not returned, was ſwom : And upon this Etta 
aſſigned the Defendant demurred in Law, Et quoad alios Errors 
in recordo, in nullo eſt erratum : And it was moved, That this was 
not aſſignable foz Erroꝛ; Fo it is againſt the Reco2d, which is, 
that William Brown of Bradfield was returned and ſwo2n : dm 
although it was alledged, That in truth the other William Brown 
of Metfield was ſwotn, pet all the Cort held ic not to'be afſigh 
able fo2 Erroz, and that he is eſtopped to ſay the contrary; Fg. 
then every Recoꝛd may be bꝛought in queſtion, upon ſuch ſurmile; 
wherefoze without argument the Judgment was affirmed. 


Sir John Ratcliff verſus Davies, Hill. 7 Jac. Rot. 121). 


Ction ſur Trover and Converſion of an Þatband ſet with 
Pearls and Diamonds: Upon Not guilty pleaded, a ſpe: 
cial Uerdicn was found; That the Platntiff was poſſeſled 
thereof, and pawned it to John Whitlock fo; 25 1. but no 
certain time appointed fo2 the redemption thereof 5 That 
Whitlock being ſick, his wife in pzeſence , and with his al. 
ſent, delivered it to the Dekendant, and afterwards he made 
his ſatd wife his Executrix, and died, who p2oved the Till; 
That the Plaintiff tendꝛed to the ſaid Executrix the ſaid 251 


who refuſed, and afterwards demanded the Hatband of the 


Defendant, who refuſed to deliver it; but converted it to his 
own uſe : whereupon, cc. And in this Caſe thx points were 
moved; Firſt, There being no time appointed fo2 the re- 
demption; whether it may be made after the death of him 
to whom it was pawned, oz ought to be in the lives of both 
the parties: And all the Juſtices reſolved, Jt map be well 
made after the death of him to whom it was pledged, but 


not after the death of him who pledged it. —— — 
rOke 


114 


* Jnconr Regivin Banco Reg 


Croke pottbtev, and hemd, that it ' cotdd not; Foz he at his peril 


ought to redeem it in his time as it is upon a Moꝛgage: But 111. Sed. 335. 


Fleming and the others againſt it; .Fo2 pledging doth not make 
an abſolute pꝛoperty, but it is a delivery. only until he pays, 4c. 
ſo it is a debt unto the one, and a_ Retainer of the thing unto 
the other; fo2 which there may be a re-demand at any time upon 
the payment of the money; Fo2 the pledge delivered is but as 
ſecurity foꝛ his money lent, ſo as he who boxxows the money, is to 
have again his pledge when he repays it, and his tender gives 


him intereſt therein: And there is difference between moꝛgage of co. Lit 208 a. 


Land, and pledging of Goods; Fo2 the Moꝛgagte hath an abſo- 
jute intereſt in the Land, but the other hath but a ſpectal pꝛoperty 
in the Goods, to detain them fo2 his ſecurity. 5 Hen. 7. 1. 9 Ed. 
4. 25. 36 Ed. 3. Bar. 188. Secondly, Jt was reſolved, that by 


this delfvery of the ſald Goods by the Fee, with the aſſent of her 


Baron, to the Defendant, there paſſed no intereſt of them to the 
Defendant, but (as it were) a cuſtody only: And therefoze the 
tender of the redemption ought to be made to the Executrix, and 
not to the Defenvant. Thirdly, That when he tendꝛed the money 
to the Executtix, and ſhe retuled, it was as good as payment 3 and 
the eſpecial pꝛoperty of the Goods ts reveſteo in the Jlaintiff : 


chen, when he demanded them of the Defendant, and he refuſed h 2 


to deliver them, but converted them to his own ufe, a Trover and 
Converſion well lies, although he came unto them by a lawful 
delidery, and not by Trover : wherefoze. it was adjudged foz the 


 Plaintfif, 


Richard Rooke verſus Nicholas Rooke. 


A Sumpſit: (heres the Dekendant, 10. Febr. 7 Jac. fn con- 3 
| ſideration he was indebted to the Plaintiffin 40 I. (viz.) Pro 44 173. 
de Hob. 5. 


. 


werſis denariorum ſummis ei præſtitis, ac pro diverlis 

eodem Richardo receptis & habitis, & pro quadam pecuniz ſumma, 
by the Plaintiff at the Dekendants requeſt, ta one John Amias 
ſolut. fox diet, aſſumed to the Plaintifl, that he would pay the 
ſaid 40 l. unto him, ante inceptionem proximi itineris of the Plain- 
tiff to London; and alledges in facto, that he upon the 23. Febr. 
following, incepit iter ſuum ad London, and came thither the 
29th of the ſame month; yet the Dekendant had not paid him 
the ſald 40 l. licet fæpius requiſitus. After non Aſſumpſit pleaded, 
and Uerdice fo2 the Piaintiſf, it was moved in arreſt of Judg- 
ment, that the Declaration was not good; Firſt, Becaule it is 
not ſhewn how much he was indebted fo2 every of the cauſes, 
and ſo it is tos general: Sed non allocatur ; Fo? it is not mate- 
rial, being that he was indebted ſo much in toto, he needed not to 
thew every particular. Secondly, Becauſe he doth not ſhew 
that it was his proximum iter to London; N otherwiſe there 
is no cauſe of Action fo2 the non-payment befoze that * 

nd 


Termino Trinitatis, Anno octavo 


(4) 
Yelv. 179. 


Hob. 68. 


Co. g. 96. b. 
o Cr. 504. 


The Plaintiff thereupon had an Elegit into the County of Lancaſ} 
returned nihil : And upon a Teſtatum eſt, it was commanded tu 


pbeld to be a manifeſt Erroꝛ; Foz although the Roll is, that 28. Non 


And although it was alledged, that it ſhould be ſo intended, being 
tn ſo ſhoꝛt a time after the bargain, and no other being ſhewn;: yet 
the Court held, that it was a material exception; F02 the duty 
grew upon the commencement of is next Journey: And therefoze 
he ought to ſhew it, to enable himſelf to the Action, as if the po. 
miſe had blen to pay ſuch a ſum to him who firſt comes to Pauls: 
wherefoze fo2 this cauſe the Declaration was held to be ill, am 
adjudged fo2 the Defendant. | 


| Goodycre verſus Ince. n 
E in the Excheguer; Foꝛ that, whereas the Defendant re 
covered in the Common Bench damages in a debt of 100], 


which mentioned that another Elegit iſſued befoze into London and 


extend all the Goods and Land, #c. And thereupon the Sheriff 
returned, That he took a Leaſe fo2 years of Tythes, which he del 
vered to the Plaintiff, as bona & catalla ſua fo2 the ſaid debt. The 
Erro? aſſigned was, becauſe this TUrit was with a Teſtatum; 
whereas there was not any Writ befoze awarded into London; 
The Defendant pleaded thereto, In nullo eſt erratum: And it was 


7 Jac. an Elegit was awarded into London, and another into Lan. 
calhire, which was held to be good (fox he might have it into as 
many Counties as he would) yet becauſe it is with a Leſtatun 
(whereas it appears there was not any befoze awarded) it was 
held to be Erro2 ; And a Preſident was cited to that purpoſe, be 
tween Jones and where a Capias ad ſatisfaciendum was 
awarded with a Teſtatum, whereas no Capias befo2e had been 
awarded; which was reverſed-fo2 this cauſe. But then it was 
moved, whether he ſhould be reſto2ed to the Leaſe it ſelf, oz toth 
value fo2 which the Sheriff delivered it in Execution (viz. 1001.) 
Fo2 it was alledged that the (ale was good, and that atterward it 
had come into two oꝛ thꝛee hands. But all the Court held, that 
this ſale ſhould not bind him; Foz there is a difference betwen 
this ſale and delivery upon an Elegit to the party himſelf, and a 
ſale to a ſtranger upon a Fieri facias; Fo2 the Fieri facias gives 
authozity to the Sheriff to ſell, and to hing the money into 
Court; wherefoze when he ſells a term to a ſtranger ; although 
the Execution be reverſed, yet he ſhall not by virtue thereof, be 
reſtozed to the term, but to the montes : becauſe he comes duly 
thereto by act in Law; But the ſale and delivery of the Leaſe to 
the party himſelf upon an Elegit, is no ſale by fozce of the wit de⸗ 
livered in extent; which being reverſed, the party ſhall be reſfozed 
to the term it ſelf : wherefo2e the Execution was reverſed, and 6 
wit of Reſtitutigg awarded, | 
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1 Kor a eee in the Kings Bench, in an Aſſumpfit; 
E. eghereas he bad old ta the, Defendant ninetten pieces of 
Piunes, tontatulng 189 hunden, and 21 pound weight, at the 
rate of 18 s. 6 d. the hundzed; quæ in toto ſe attingunt to 174 l. 
19 8. 3d. That tht 'Defendant'in oonſideratione inde aſſumed 
and pꝛomiſed to pap to him at the end ol a month the ſum of 
1741.19 5. 8 d. And thut he had not paid. The Defendant pleads 
Nag 1 N ound againſt him, and Judgment foz the 
Plaintiff: And it was now aſſigned fo2 Erroz,' that the ſum con- 
tracted foꝛ was moꝛe than 1741:*19's. 8d. accowing to the rate 
of 18.8. 6 d. thehundjed weight; Fo2 it amounts to x d. ob. moze, 
ſo it cannot be a pꝛomiſe to pay that ſum: And all the Juſfices 
of the Common Bench, and Barons ok the Exchequer, held it 
to be an Erroꝛ; Fo it is not poſſible tg make an Aſſumpſit to 
pay that which is not the bargain. And although it was allevged, 
that the pzomiſe peradventure might be koz teſs than what was 
agreed to be paid upon the bargain (as if he had pꝛomiled to pay 
100 l. at ſuch a dap) it had been good; yet they held, that ſuch 
att intendment perhaps might be, when a leſſer ſum is ſo pꝛomiſed. 
Put here, when the pꝛomile is to pay the ſaid ſum of 174 l. 19s. 
$6. that refers to that ſum which is caſt up, which is apparently 
kalle; And therefo2e the p2omiſe cannot be in ſuch- manner; And 
fo2 that cauſe is a Miſpꝛiſion, and the Declaration ill: TUhere- 
upon the Judgment was reverſed. Note, this was upon the firſt 
motion, without further adviſement. | 


5 Heynes verſus Sprot. 


A Ction fo; theſe woꝛds; Thou waſt in Norwich Gaol for a 
Kobbery committed upon A. B. The Defendant pleads Not 
puilty, and found againſt him 3 And Judgment fo2 the Plaintiff, 


.. in the Common Bench, 
Trin. 8 Jac. Rot. 18 11. | 


Aare impedit to the Uicarage of Hunſton in Suſlex, by the 
King againſt and the Biſhop. The Caſe was ſuch, 
The King had the Advowſon of the Utcarage belonging to ſuch 
a _Yannoz, by reaſon of the Wardſhip of the which be⸗ 
came void during the minozity of the Peir: The heir ſues Lt- 
very; The King pꝛelents thereto under the Gzeat Seal: And af- 
ferwards (without mentioning this firſt pꝛelentment) preſents 


_ thereto another under the Seal of the Court of Wards ; The ſe- 


cond Pꝛeſentee fs admitted, inſtituted and inducted by the Tu 
1 9 efoze 


(5) 


Hob. 88. 
Moor 298. 
Poſt. 499. 
Poſt. 269. 


(6 
Hob. 177. 
1 Cr. 269. 
Ante 154. 


Poſt. 5336. 


(7) 
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Termitio Trinitatis, Anno octavo 


1 Cr. 99. 


Moor 874. 


(Ss) 


Jones 220. 


befo2e any notice of the firſt Preſentment : The King baings 


Exchequer Seal was not good. | 
Johns verſus Lawrence, Trin. 8 Jac. Rot. 1130. 


Ebt upon an Obligation of 1000 Marks, conditioned, 

CUhereas the Obligte had pꝛocured from Queen Elizabeth 
Letters of Pꝛeſentation to the Church of Stretham, and was to 
peſent Lawrence, intending when his Son John ſhould be cen 
ble, to pꝛocure another Preſentation of him to the ſaid Church, 
if the (aid Obligoꝛ within thꝛee months after requeſt, upon his 
Preſentation, Admiſſion, Inſtitution, and Juduction to the ſaid 


Church, ſhould refign his Benefice abſolutely : That then the 
Obligation ſhall be void. The Defendant pleads, that he was 


not requeſted : And Jſſue joyned thereupon, and found fo? the 
Plaintiff z: And moved in arreſt of Judgment, that it appeats 
by the condition of the Bond, to be a Simoniacal Contrad, 
and againſt Law, and therefoze the Obligation void: Sed non 
allocatur; Foz there doth not. any Simonp appear upon tht 
condition; and ſuch a condition is good enough and lawful: 
Therefore it was adjudged fo? the Plaintiff. Afterwards a Crit 
of. Error upon this Judgment was bzought in the Exchequer 
Chamber, and the pzincipal Erro inſiſted upon, was, That 
this Condition is againſt Law; Fo? it appears upon —_— 
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dition entred, that it was fo2 Simony ; which makes the Obll⸗ 
gation void. But all the Junges of the Common Nench, and 
Barons 700288 Ea 35 „ that the n and Con. 
dition are ugh 3 fo2 a man may bind himſelf to reſign, « 0. 180 
and it is not Unlawful, but may be _ good and valuable rea- ; 


14 L Rn of An Kd EE be non denen eon 96 105 


| of ſomany months; 02 as this Caſe i, to relign upon requeſt, 
if the Patron witt pzefent his fon thereto when he chou be of 
re to take it. But it it han been averred, that it was 
lorem Simoni, viz. If he did not ſuffer the Patron to en⸗ 

fop a Leaſe of the Glebe 0 Tythes ; oꝛ if he did not pay ſuch a 
um of money, That had been Simony, aud tis le, might 
1 6 void: But 6s this Cale is, thexæ doth 

to adjudge it to be vold fo? Simony: a N 
* ement was affirmed. 74 


711 anal derailed on di. i. As. 6 XX Ao 
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Tolhurſt verſus Brickinden. Trin. 8. Jac. Rot. 5. wn 


zz => Þ 2). 


Defendant to buy two fat Oxen, and pꝛomiſed to pay i 


(1) ; sſumpſit: Whereas he was in communication with 


them infra breve tempus 17 1, That the | 
thereupon allumed to deliver them unto him, and chem 
that within fourteen days he payed 9 1. and was readytohave paz 
the reſidue; and that the Defendant delivered unto him one of 
Oren, but would not deliver the other, cc. Upon Non aſſum 
pleaded, andfound fo2 the Plaintiff; it was moved in 1 
3 cr. xy. Judgment, That the pzomiſe to pay infra breve tempus is ung 
tain, and is not any conũderation at all, and the other thereupy 
is not bound to keep his Dren fo? him, but may ſell them tow 
other; and although he offered to pay within fourteen days, thi 
is not material; and ot that opinion was all the Court: Foz be 
mages 242. ye tempus is Uncertain, & non conſtat what time it is; am 
„ there be any certainty, it ought to be ſuch a time only, as 
might have and fetch his money 3 and the other is not bound 
attend him any longer time: Cherefoze the Declaration thath 
returned within fourtten days and tendered the money, is not 
terial. Whereupon it was adjudged fozthe Delendant. 


Carre verſus Barker. 


C2) [{Fror of a Judgment in the Common Bench; Foz that h. 
appeared by Attamey and not by Guardian : Thereas þ! 

was, and pet is an Inkant, Et hoc paratus eſt verificar prout cur, 
&c, & petit breve de præmoniend. And was admitted by Rey hi 
Guardian to aſſign that fo2 Exroꝛ: The Defendant pleaded, u 
nullo eſt erratum; and it was now moved, that this aſſignment a 
Erroꝛ was not ſuffictent, becauſe he concludes, Et hoc paratus el 
verificare prout curia, &c. Thereas he ought not to conclude po 

ut curia: But it was good enough, being Et hoc paratus eſt, & 
It was then moved, that the y9rit of Erroꝛ was diſcontinued, be 
cauſe the entry is, Ad quem diem prædictus Carre per Attornit. 
ſuum mfra ſcript. where it oughtto have been per cuſtodem ſuun, 

& c. And of that opinion were Fenner, Yelverton and Croke, er 
teris abſentibus : Therefore the Plaintiſt proſecuted a new (tit 
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# deviſed : and ſhews, 1.5 he demanded of him befoze 


| tobe done on his part, otherwiſe no Fine tan 


— in N 231 
 ' Bogker verſas Evans. | 
1e of fu mpellonment, Suntec l chiſede Lincols; The 370 


Defepvarit fu Conftable there, but his zutttkeatlon 
ane the Plain takes Aue, de ſore tors de cure, 
and found fo2 the Dekendant : It was herd by all the Court, Al, An. * 
hugh WY were inſufficient; ver, being an Iſſue and 1 Cr. 175: 
tryed, Judgment ſhall be againck the Plaintiff; Wherefore it mas 1 4, 
-djudgedaccodingly. -” X | 


Boulney verſus Carteys,” Hall. 7 Jac Rot. 9864. 
Ovenant: And declares upon an Indenturt of bargain and . , » 


1 fale, of three Vard-lands n- D. herein he covenants to Moor 316. 
further aſſurance, and to do any act oz ads, ct. as ſhall ag 


and tendꝛed a Note of a fine, company, 

lay a fine ok thee enges, ·1[˖ N nd, 40 deren of 
Bow, 3 30 Acres of Paſture; and that he —_ him to ac- 
inwledge tt before ſuch a Juffice of Aﬀiſe,- and that he had not 


ic>towledged it, although he were thereunto > luch a day, 
and place. The Defendant pleads, That in the Note of 
57 ine; two Meſſuages and two Cottages were computed, 
305 were others, and moe than he intended to allute; and 
has thereupon: demurred, and nom moben hy Thomas Crew 
mie ndant, that the bꝛeach was not well affgned; Fir, 
ft was not ſhewn , that arty Urit of Covenant was 
N depending at the time of this r 


poof thereof he relied upon 8 Ed. 4. 20 Ed. 4. 1 1 H. 4. Second- 

y in regard this Fine is tendred-bf more than he ought to levy, 

that he is not bound to levy any Fine at all: But the 

Court to the contrary 3 fo2 as to the firff, he hath cobenanted to door 811. 


 doevery act as ſhallbe requiſite within 12 miles to be done; 2 3 Cr. 350. l. 


this Note of Fine is an oc, and whether it be well levied oz to 
purpoſe, fs not material, heis bound to perfozm it: And al 
the fine be levied of moꝛe than it ought to be, it is not material; 


Fa of the refidue it is to the uſe of the Conuſoz himſelf: 


Wherefore it was adjudged fo? the Plainttf, 
. . derſus Candiſh. 


FIR of a Judgment in Treſpaſs of Aſſault, Battery and 
wounding; divers Errozs were afſigned which were o 


(5) 


qwled to be noErrozs ; one was affigned ore tenus, That the 
lendant quoad the Battery and wounding was Not guilty , = 


quoad the aſſault — 1 1 was foyned, de ſon tort 


demeaſny 


252 Termine Michaelis, anno aQayo. | 


— —— 


firſt battery and wounding, 6 d. damages, and fo2 the aſſault up. 
on the other Jſſue, 1 d. damages, and Judgment given fo? the 


— 4 atntiff accowingly :-TUhereas the Jury ought not togive dann i 
e , ag kan the aſſault, -becauſe it waß incluned in the Grd. Alle 


eing tried this 


» 
-_ — * 


..* which ought not to be: CAherefoꝛe it wag: reverſed, 
. _ "Hunſton verſus Cocket. 


Ebt upon the Statute of 2 Ed. 6, foʒ not ſetting out Tytheg: 
The Jury find a ſpecial Aerdict, that a Pꝛioz was ſeiſey 
of. the advowſon ok this Parſonage ,. and 24 UH. 8. the Chur 
being then void, the Bichopgape him licence to hold it in p2oper 
uſegz and that there was not any endowment of the Uicarage; 
We find the Statute ot 4 H. 4. of appiopziations, and the 
tatute of 27 H. 8. which gives Pziozies and Religious houſes 
ta the King 5 and that the King pꝛelented the Plaintiff by L ap, 
who was admitted, inſtituted and inducted; and that the Dein 
dant did not ſet out his Tythes, Et li, &c. The, points intenng 
were, whether the Appꝛopziation was good, there being no endow 
ment of: thelicarage 3 and whether this Statute, being inte 
aifirm ive, (That Vicarages ſhould be endowed) makes all 
n void, unlels there be a Uicarage endowed; aj 

ether. an Aenne by the Biſhops Licence without the 

Poſt. 317. Rings Licence, be good. But Williams ſaid, it hath ban 16 
folved , That whether Appzopziations be good o; not, cannot ny 

be called in qugſtion, but they ſhall be intended to be good, in 

to have all requiſite circumſtances; and the Statute gives then 

to the-King, and doth not except any mas Right, unlels then 

only who had right at that time, which no Parſon now hath; 

But this Caſe was without Argument adjudged fo2 the Denn, 
diant; fo2 the Plaintiff claims per præſentationem Regis ratione 

. lapſus:, Whereas. It appears, i the King had any Title to ps 
ent, it was Jure coronæ, and, ſo the pꝛeſentment meerly voids 
and it is an Admiſſion, Inſtitution and Induction without ay 
Pieſentment, which is meerly void, as it was adjudged betive 

Co.6. 29. b. Green und Baker, quod vid. Wherefoze fo2 this cauſe, itappearing 
that the Plaintiff had not any Title, it was adjudged fo2 the De 

fendant. 


(6) 


4 H. 4, cap. 12+ 


Fountain verſus Grymes, Mich. 7. Jac. Rot. 197. 


670 Abt upon an Obligation of 300 . conditioned fo2 the pay 


-Wife and San; the Defendant pleaded the Statute of Uſury, 
and how he came unto the Plaintiff to-bozrow of him 120 l. ac 


coming 


demeaſ#, both Ilſues found againſt the Dekendant; and fo2 the 


being tried this needed not; and in regard they found dam. 
ges ſeverally, it is naubte damages fon ens and the ſame thing, 


7 ment of 20 l. per annum, during the Lives of the Plaintiſs 


er r c_ Uv>  _ 


DD CS YT IE GS. OS OO eo Ee , = 


' andſon$:lives.3 and thereupon the DefenvdenOentredinto 


— — ˖— 


coding to the rate of 101, per 100 l. who refuſed to lend the 
ſame, but corruptly ofifred to dellbet 120 l. unta him if he would 
be obliged to pay 20 l. per ann. during his, the Plaintiffs wives 


Bond fox ſecurity of:the:payment-of:the:ſaf 20 1. per ann. unt 

them, which is above the rate ol rd i. percent. And ſa the : 
ſuppoſed tu be vai: TUhereupotiit was demurredz :and-after:avs;; 
qiiments:otvboth ſides reſolved . That this ( being at.abſointe;; 


— 
* 


tig lives, and no agreement ta haue the pzincipat money); mas 
aut ol the Statutes againſt UAſury : But if there had been ung ron. 508. 
povilion made fog the repayment of the pꝛincipal, although vat 
expreſſed: within the Bond, it had been an uſurtous agreement 
and; lending within the ſald Statutes; And of this opinion was 


the whole Court, who adjudged it foꝛ the Plaintiff. Vid. Co. 3. 


Rep. fol. 69. Burtons Cale, & fol. 70, Cleytons Cale, Statuts 
„% d 39633 2393 102790 


37 H. 8. cap. 9. & 13 Eliz. cap. 8. 


Marſham v erſus Hunter, Trin. 7 Jac. Rot. 120. 5: 

ee e ee ene 297 $307 077 „ 553.9 TH639%% 
FRclpats: Upon. Demurrer fo2 Treſpaſs in Straton Hoath's» (8) 
4 The Cale was; a Copy holder foz lite had Common in then el 189. 
lods waſte: ( as all other the Copy⸗halders had by Cuſtam of: 

that Mannoꝛ 3 ) the Lam grants and Tonfirms the ſaid Cop · 
held Meſſuage and Land cum pertinentiis to him and his Meirs: 
Whether this purchaloꝛ ſhall have Common there as the Topy⸗ Hob. 190. 
holder had, was the ſole queſtion; and reſolved by all the Court, 
he chould not; fo2 he hath his Common by reaſon of the Cuſfom, 
which annereth the ſame to his Cuſtomary Eſtate 3 which being 
deſtroyed and determined by his own act, in making it a Freehold, 


the Common is alſo deſtroyed and determinen, and cannot con?n 


tinue without ſpecial wos: Ther alſo. reſolved, That thoſe ge- 
neral woꝛds, cum pertinentiis, will not ſerbe. And Williams in 


his argument mentioned the Caſe of one Br. Sheldon in the 
Common Pleas, who had divers Copp⸗holders that had Com- 
mon in his waſte Lands, who ſeverally purchaſed the Frabold of 
their Copy-hold Eſtate : And he ſaid, it was adjudged, that their 
Common is thereby deſtroyed : And a pꝛeſident was cited, 42 K 

43 Eliz. Rot. 367. inthis Court betwixt Forthand Ward, where a 
Copy ⸗holder had uſed to take Eſtovers to repair his hedges; and 
the Lod granted unto him the Freehold of the Copyhold by the 
wos ot Grant unto him, all the Lands, Tenements and Heridita- 
ments thereto appertaining, and thereto uſed and occupied. Pet it 
was reſolved, he ſhould nor have Common in the Land of the 
Lod: So here; Wiherefo2e it was adjudged accozdingiy fo2 the 


z 


Neale 


iN 


c * — 


N 4 „T 


| bargain tn:conſideration;fo2 the payment of 20 1: pzrann; during 5 ky 1 4 ad: 


— 


[SE Termino Michal a anno bd | 


(9) 
Yelv. 192. 


co. 5. 117-4 


Co. 5. 117. 


(10) 
2 Rol. 604. 
« Yelv, 211. 
Hob, 138. 


ment was given: 


Co. 8. 91. 


of Lime of the Dofenvant 3 fot which he: 


'cannst be; but it ought to have been pleaded in ſatisfaction 


alt the Court held the Plea Wnt 3 and therefore adjudged i 


10 „Neal verſus Sheafficld, Trin 8 Jac: Rot. 743: 


Edt apon un Obligation. of 14 I. conditioned fo! the yay: 
— 7 l. at the birth of the Plaintiffs Child: He 
want pleaved, That before the birth ol the Chi, it u 
betwirt the and Delendamt; whereas the Pla 


ſhouw be indebted unto him; that the Defonvant ſhould ach 
him thereof, and accept of that Debt in ſatiataction ot the (any! 
— — and that the Plaintiff ſuch a day, pear and ace ac- 

of the ſaid load of Lime in ſatisfaction iof the ſuſd Bond: 
Upon:this Plea'the Plaintiff vemurred in Law; ann nowYelver: 
ron'fo2the Plaintiff moved two erceptions to this Plena: Fir; 
that nothing can be talen in ſatisfaction of the 7 l. it not being 4! 
duty, but a ſunime payable in future, and a contingency. Bu. 
hereof the Court doubted ; fo2 if one be bound by bond conti 
oned to pay money when LS. comes from beyond ſea, this is 
debt and duty pzeſently, and the payment:-only deferred.. The 
ſecond Exception was, The Defendant pleaded, that the Plur 
till accepted the load of Lime in ſatisfacfon of the bond, 


the ſum mentioned in the condition of the bond; fo2 the bos 
it ſelt cannot be diſcharged without ſpeciality; and foz this can 


a? => 299 oo 2 >. wo. .comm ca oC. 3 


the — 


Odell . Moreton, Mich. 7 Jac. Rot. 539. 


"Rror of a Judgment in Durham in an Ejectione firmz of 4 
Cole-mine t The Erroz aligned was, That the Defendant 
was admitted to plead by Attomey, being within age at the tim 
of the pleading 5 and Jiſue thereupon, and found fo2 the Plau 
tiff : and now Erro2 being brought, it was moved, that the 
Writ was not good; fo? it reciting the Erro2 to be in the Re 
cou of a Judgment befoze the Biſhop and eight others theren 
named; and by the Recom removed, it appears to be befoxe nim 
Jufffces , viz, Sir Henry Linley, who was not mentioned it 
the Crit of Erroz to be am of them befozxe whom the Jug 
and fo2 this cauſe, it was urged at the 
Bar, that the -Recow was not well removed, and then they 
han no authozxtty to proceed. But it was thereto anſwered, 
That in regard it was befoze nine, it was before eight, fs 86 
there is not any. falſity therein: But not e converſo ; and 
in poof thereof was cited 31 Aſſ. pl. 1. and the Earl > 
Leiceſters Caſe in Plowd, Comment. But all the Court con- 
ceived, that the Recow could not be examined _— | 


S. S8 


— Regs inBancoRegis/ | | 2575 


view of 
tr ron 


28 H. 6. 11. rod A s 2 7 8651. 


| Aſh of Bradnel. ' nie 128 = = 
25 Lf ien A 
Aion upon the Cale; fo2 that he toje ofthe: Stalota Drev cu) 
whereby John Aſh granted unto him; unum afiritdlem reddi-· 
| tum five annuĩtatem of 10 I. duting his lite: Not gulty being 
feaded, and found fo2 the Plaintiff; it was moved in _ — 


of Judgment, Firſt, becauſe he doth not chew whether it 

Innuity, o2 a Rent iſſuing out of che Land. Secondip, | 
hedoth not ſhew, that it was the Seal of the Gantorz, — 

um eidem annexat. and he doth not ſay, the Seal ok the ſame 

d, no the Seal of the ſaid John Aſh ; allo he ſets not forth 

that by reaſon thereof the Deed loft its foꝛce, no2 that he lot the 

umuity, ſo as he ſhews not any ground fo2 the action. But not- 
— theſe and other erceptions, it was e fo the 


Plaintiff, , 


| Gybſon verſus Harbotle, Paſch. 7 Jac. 
Rot. 93. | 


uud. by an Exetutoꝛ: The Defendant pleaded a releaſe of (12 ) 
the Teſtator made unto himſelf; and upon Non eſt fackum 
| Wa, and found againſ> him, and Judgment in Miſericordia, , 4, 6 
Ercꝛ thereupon was brought, -becauſe it ought to have been a Ca- 
| 4.57.85 fo2 that he pleaded a falſe Deed. * 33 H. 1 54. 3 Ed. 


ali TAP whos 


Ction ſar Trover: The Defendant pleaded that he took them rel hs 
as Bailiff of the King koꝛ Diſtrefſes upon a Plaint in curia 
rii, and ſold them: And it was thereupon Demurred, and 
adjudged ill; fo2 upon a Diſtringas, the Cattel ſhall not be ſold, 
elpetiallpy in a Court Baron, although, it were in the Kings, 


A „ 0 9 „ 9 e 3 . — -- * 
hogs BE * * N 


Cottons 


1 Cr. 146. 


(15) 
Yelv. 187. 


- [unto him ta taue the Thoms : whereupon he cut them d 
Defgwane 


3 Cr. 435. 


nw his 
bim the name ot Thomas Cotton pf Reading in the 


. ereſcentes upon the fatd place, to expend in the fatd houſe, a1 


Ternino Mics ano afar 


+ Cartons Caſe. 


bY 
- J. 
I 7 


En y VVilliaws houing ſued Hugh ap Owen * 
11 551 de being enfoxced to gut in ſpecial 
one Henry Cotton. Bail „ 8880 took 


Berks, (who was a Frieholder of good Eſtate ) and ſo ha 
in divers other Actions , and gave always the name of 
mas Cotton, who was his bother, fo2 Bail: And now 
Plaintiff having recovered againſ> the pꝛincipal, and ſued thy 
vcire facies again the Ball, aud having Judgment and 
tion awarded again him, and taken thereupon, he 
All this tothe Court, and p2ovedby divers — 
t be aß not at London at the time of the Wel taking 3 m 
ut was conteſſen by the Deſennant, and thoſe bo procured th 
ail That Henry Cotten put inthe Boil : TUberevpen this my 
E ae — £02 that it mas done in deceit of the Court; 


that a Necate haulin ir mode of that Bail quay 
Ia IG where tt nas lo ajudged, = 


KK a=. % 8 #kXA<uS _ Aa X wc. n n r r — =_ 


af the Judgment in the Sire focias : And Manne wy 


* Dowglak *. Kendal, Mich. 7. the Rot. 384 


"Reſpaſs : Foꝛ taking. and carrying away 30 Loads & 
Thoms of the by him cut down, and lying upon 
at Chippingwarden, in a place called the Common VVake 
47A HE becauſe the place where is an Acre, u 
4 ee of a Priſage and thee Acres of Lad 
Wardi lad; and that he and ai whole Effate jting 
exon o to time to cut vown and take omnes ſpins 


bout the ſaid Lands as pertaining to the ſaid houſe and Lans: 
And ſo juſtifies, cc. The Plaintiff chews, that Sir Richard 

tington was ſeiſed in Nee of the Manne of Chippingwarde, 
whereof the place where, ec. is parcel , and granted Liceni 


and the aſerwards took them : And upon 
Plea. it mas  Demweren; and after argument at the Bet) 
avjuvged: fo2 the Defendant : £02 as this Caſe is, the 1 
may vot tut nom, anz Thams ; tto2 licence any off 
to cut them down; fo2 the Defendant pꝛelcribeth to hen 
all the Thozns growing upon. that place; and this Pzeſcri 
pion excludes the Low to take any Thoꝛns there; But - 


cn. Regis in Banco Rogis 


had claimed Common of Eſtovers only, then if the Low hay Moor 411. 
firſt cut down the Thozns , the Commoner might not take them; 

and if he had cut down all the Thoms, the Commoner might , ... 
have had an Aﬀiſe : But here he preſcribes to have all, which is 
admitted by the Replication, and is well enough; | 

been reſolved in one Kenricks Caſe, that one may preſcribe tu anc. 208. 
have the ſole paſturage in ſuch a place, from ſuch a time to 
a time, againſt the owner of the ſoil, who ſhall not medvie 
therewith during that time: Jt was allo held, although 
not prelcribe, that it was an ancient houſe to which, ec. yet it 
good enough; and ſo is the ufual Pzeſcription ſoꝛ Common, 
and _ ſo intended: Wherefoze it was avſuvged fox the 


Smith verſas Johns. 


ASfumpſir, and declares; Whereas Paul Southard demiſed (16) 
A unto him a Legacy of 7 l. and made his Cife his Execs . 164. 
tir; aud the Defendant married with ber, und had divers 

680ds of the Teftatozs in his hand; that theDefenvant in con- 
Fieration the ]Plaintiff would foebear toe bim gez chest Legary, 
mien to (pay it; and alledged in ſacto, that he fobote to ſite 
hin, at. Che Defenvant pleaven, That his Cie was dead be⸗ 
ive bis pzomiſe ſuppoſed tube made: U{ihereupei it was dem- 
td; and alderwards apon a motion avjunged fox che 'Deferpaits 
the rue deing dean, he is nat chargeable : And although it 
vere alledged, that he hav Goods in his hands, vet it tu not 
hewn how he had them, and he is thereby liable to the Exetuto 
02 Adminiſtrato2 fo2 them: Wheretoze, Ec. ö 


Berreblock verſus Michel, Trin. y. Jac. rot. 1o go, or 1650. 


Sſumpſit {-WUhereas Thomas Lad Burgh, 1 April 39 Elz. (17) 
{> as of dibers Goods and Chattels , (viz. ) ofa 


, gc. Et inter alia de uno Anglice Abilement of 
Gold, Kc. ad valentiam 300 l. And plenged and delfvered them the 
dme day and year to the Plaintiff. to 400 f.: And whereas the fan 
Low Burgh was indebten unto him in 25 1, fa: 'Sitver' Pinte © 

- whichihe,foly and delivered to the Lady Frances, Uife-of the faſt 
8 that he being lo indetted died: That the De- 

fendantthe ninth of May 40 Eliz. in conſideration the Piaintiſt 

woold at the Defenvants requeſt deitner to the ſaid Lavy Burgh 
bring:acUddowthe aivGo0ds and Chatteis, ad tunc cxiſteatzad 

valentiam 500 l. pledged unto Hintiue præſertur, fot 403. l. 656. 

da by the Defendant ta be pald, aimed that he would paꝝ to 

e Matntick the 25 l. when he ſhould be request; and u. 

\@geth in fade, that be, the ſaid 2 ly 40 Klin: ae-the Defon- 

dants requeſ, aan" _ the ſatd 403%, 6g, — 
| ere 
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Termino Michaelis, anno octavo. 
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livered to the laid Lady Burgh the ſaid Goods and Chattels 9 
ptedged unto him; and that the Defendantlicet ſuch a day he waz 
requeſted, had not payed the laid 25 1, After Non aſſumpfit plegy, 
ed, and found koꝛ the Plaintiff, it was moved in arreſt of Jung; 


ment; Firſt, becauſe there is a blank left foz one parcel of the 


Goods, although it is Anglice an Abilement of Gold, yet it 


not good; fo? it is parcel of the conſideration, which ought to by 
certainly alledged : Sed non allocatur ; fo2 it was ;ſatd bythe 
Court, that it was but an inducement. tothe Action; but it un 
reſolved, that it could not be amended, being after Uerdic, ( 
though it was ſo pzayed ) becauſe it was ſaid, that it was but 
default of the Clerk to omit the Latin wozd, leaving a ſpace fogit, 
Note, that afterwards by award it was amended, Setondlp, | 
was moved that the conſideration was not good, becauſe the 
declaration is, in regard the Lo2d Burgh was indebted unto hin 
in 25 l. fo2 Plate ſold and delivered to his Fee to his uſe ; bu 
it is not averted, that the Baron agreed thereto, oz that it can 


to bis uſe: Sed non allocatur ; fo? it is neceſſarily to be intendeꝭ 


Ant. 222, 


Ant. 244. g 


(6439 


Thirdly, the declaration is not good, becauſe it is not-averred; 
that they were of the value of 500 l. at the time of the * 
very ok them to the Lady Burgh; fox that is the paincipal. pat 
of the conũderation: Sed non allocatur; fo2 being delivered th 
ſame day of the Aſſumpfit,: they ſhall be intended to be of: the ſax 
value. Fourthly, that the nledging being:f02 400 l. and the Goc 
alleged to be of the value ot 500l. the delivery of them fo2 405 
was held to bea good conſideration: TUherefoze it was adjudgy 
kozthe Plaintiff, Note, that a Writ of Error was brought upu 
this Judgment, and the ſame matters aſfigned for Error, and ii 
Judgment affirmed. p 2 . 2 % ein 
Ilewelyn verſus VVilliams, Philips & Morgan, 
8 Trin. 8. Jac. Rot. i5o0. | 

1 firmæ: Df a Leaſe made the 12 Decemb. Habendyn 
IL. a prima die; upon Nov. guilty pleaded, the Jury found: 
Leaſe made in hæc verba, which was dated the firſ--of Dec 
Habend; from henceforth; hut delivered the 12 Decemb. Nlhethtt 


— - 


co. g. 1. b. Thit:tvere-ucebwding'to-the declatation, was the queſtions Foyt 
Co. Lit. 45. b An dbjecten;That from the day of thedate and from henceforthat 


ſeneral Commnencements; foꝛthe one begins upon the day it un 
-fealed,theather-the day alter. But it was relolbed by the Count 

Ichat they ace both one, being a computation ot time from 

time palt, and both ſhall benleaden tu begin fromthe day ol tz 
date, :when the Leaſe :ts:aftetwarv ſealed another day; but il he 
detlares at u L eaſe of-the firſt of Decomb. Habendum:adie datus 
iche Ejectmenttangot;be alledged.the-Tame vay; but ik che Leal 
e made-thefirſt, of DertmbiHabendt henteforth, the Ejeumem 
map be allengen the ſame! dap ::Wherefvze it was adjudged at 
- DDzvitighyd Vid. ante Mich. Mac. Oborij. ver ſus Ryder. 0 
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i; 


4% . Aylor verſ#s Chep: 

pon vemurter the Caſe was; One deviſeth his 1b. 18 
1 two Sons, and the peirs of their bodies: 
and faith, Exeo wal have them until they come to cr. ,,, 
theif ſeveral agès of twenty one yeats. The one attafns to the byer. 25: a 
n years 3 and whether he might enter 02 no, was 

queſtion £ Foz it was objected, that it was a joynt Eſtate unto N 

them - and that the Survivox ſhould hold place fo2 the Frethold , 
which cannot be, ik they ſhould have ſeveral Commeticements , 
ghd that the Executoꝛ ſhould holdthem until they both come of 


£ 
2 
22 
. 
* Þ F 


7 
\ 


| falluſe: And st this opinion was Williams; but the other-four 
Antes e contra; fo? the wows being, until they accompliſly 


ditit ſeveral ages; that fs, reddendo ſingula ſingulis, when either co. 5.8. « 
chem came to the age of twenty and one years, he ſhould then 4 
javo his part and poſſeſſion ; and yet the joynt-tenariry Hould hon 155« 
ee; Therefore it was avjuvged fox the Plaintiff, ' 5 


. 5 3 LR. 2 140 
Ihe King verſes Stanton, Mich. 4. Jac. Rot. 


Uo Warranto : Fo2 clafming a Leet and Court Baron from (20) 
thee weeks to thee weeks, infra Manerium de Warfield, & Co. 11. 17. 8 
de Wargrave, and to have bona & catalla felonum, and divers other —— 
Liberties: Me diſclaims in all, beſides the having of a Court 
Baton within his Banno2 of Warfield; and thereto he ſaith, 
that Sir Henry Nevill wag ſeiſed in Fer of the Mannoꝛ of War- 
held, whereof the Mannoz of Newname, the Mannoz of Lafield 
av the Mannoꝛ of Aylwards , within the ſaſv Manna of War- 
field were parcel, and demiſed and vemiſable, time whereof, er. 


in Fi, by Copy at the will of the Low, accoding to the cuſtom 


of theBantio? of Warkeld : And that the Wannoz of Newname 
(sktiown, ann time whereof, ac. had been known as well bp 
the name of the Mannoz of Newname, ag by the name of a 
Vefſuage, and ſeven acres of cuſtomary Land, and 20 8. Rent; 
and by that name was demiled by a Copy: And that Sir Henry 
Nevill 18 Eliz. granted it by Copy to the Defendant in Fee, bp 
thename of a Meſſuage, ac. ac ratione & virtute prædictorum, he 
held a Court Baron, and claimed from thee weeks to tee 
weeks, tanquam pertinent, &c. The line Title he made fo2 the 
Uther two Mannoꝛs: And it was thereupon demurred. Firſt, It 
vas moved, whether a Quo Warranto did lie of a Court Ba- 
ro! Foz it is incivent to the Bannoz, and is not any Liberty 
dhich the King can have diſting from the Bannozz and being of 
tonumon right, the Ming eannot have a Quo Warranto thereof : 


And of that opinion was Fleming, Chief Juſtice. Fenner doubted 


Gereof t But Yelverton, W and Croke held, that a —= 
12 ar- 
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Warranto well lies; F02 it is matter of Right to hold Courts, 
and to adminiſter Juſtice, and to hold Pleas, and to dzaw Aſſem. 
blies of men together, and to ſwear Officers; which if any doth 
without Right, he ts to render an account thereof: And there; 
foze a Quo Warranto lies, to ſhew-by what Title he holds jt, 
But if he there intitles himſelf to the Mannoꝛ, then he needs mut 
to ſhew that he is to have a Court Baron; fo2 that is incident 
thereto, 17 Ed. 2. Quo-Warrant. Coke 3. fol. 138, 141. n 
here the Judgment is not, that the King ſhall ſeile; becauſe 
is not any ſuch Franchiſe as the King may have; but it is, that 
the Defendant ſhall be ouſted of that Liberty, as 15 Ed. 4.3. 
18. And lo it was cited to be adjudged in Chadwells Caſe, in 
the Baano2 of Exon. But they all held, that a Coppholder ta 
uot hold a Court Baron, to have foxfeitures, and hold Pleagh 
à Writ of Right; fo2 it is Oppoſitum in objecto, that a Cent 
at will ould hold a Court. But Fleming ſaid, that a Copyſ 
der peradventure, if it had been well pleaded, might habe a Com 
co. 11. 17, is. to admit other Copyholders there. But the other Juſtices denn 
Cr. 43. ft; f02 a Tenant at will cannot grant an Eſtate to anotha: 
oſt. 327. Tlherefoze it was adjudged fo2 the King, that he ſhould be outta, 


Wood verſus Ingerſole, Paſc. 7 Jac. Rot. 


LH Jedtione firmz: Upon a ſpecial Uerdict, the Caſe was; am 
(283 having thee ſons, John, Edward, and William, and Landgh 
th ſeveral Uillages, viz. A. B. and C. deviſes the Lands in At 
John his ſon, the Lands in B. to Edward his ſon, and the Lam 
in C. to William his fon 5 And that if any of them died, the oth 
1 Cr. 185. ſurviving ſhall be his Heir. John the eldeſt ſon hath Iſſue J. n 
dies: whether the Land in A. ſhall go-to Edward and William th 
younger ſons, 82 tothe Peir of John the eldeſt ſon, was the queſlin 
betwirt the Defendant, clafming by a Leaſe from the Heir of Join 
the eldeſt ſon, and the Plaintiff claiming under the laid Edwar 
and VVilliam, the pounger ſons. And after argument 
the. Bar, Fleming Chief Juſfics ſaid, that he conceſved t 
might veſt in the two younger Sons by way of Rematinde! 
And theſe wozds , That every one ſhall be Heir to the other; 
Tunt amount, and imply that every one ſhall have it ann 
the other; fo2 although the Free⸗hold Eſtate of the edel 
Son ſhall be drowned by the deſcent of the Fee; pet it ws 
not ſo dzowned, but that by his death the ſurviving ſons tho 
have it foz their lives, by this Limitation, and the intent 4 
- the Will 3 wherefoze ſuch Conſtruction is to be made to uphi 
it, if poſſible may be. But all the Juſtices beſides Fleauy 
were. of opinion, in regard nothing but a Freehold pal 


— * 8 — * — I 


aan 


Exe firmæ: By the Leſſee of Sir Henry Brown, againſt (24) 
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by the deviſe, the Reverſion in Fee deſcending upon the eldeſt, 
had d2owned. that Eſtate; z and that his death afterwards could 
not revive and veſt the: Remainder in William and Edward: 
{therefore it was adjudged fo2 the Defendant, y 


4181 n „nn 425 8) 
ee Dobſon verſes Keys, Trin. 7 Jac, Rot. 


005: 1295520 SGI C5 1 ; | 13 x 
I Ebt upau an Obligation of 101, dated 23 January, 1608. , , 22) 
| — -The:Defandant demands Cyer thereof; which was entreend 
in bæc verba;z Naverint univerſi per præſentes me Keys teneri 

& firmiter; obligari VVillielmo Dobſon in decem libris bene & fide- 

liter ſolvend. dat. tres viginti dies Januarii, anno Regis Jacobi An- 

gliæ 42. & Scotiæ 6. & anno Domini, 1608. And it was ſigned 

Robert Keys. And it was demurred, whether it were a good 

Bond, and whether the Declaration is well warranted thereby, 

and adjudged ts be good; fo2 it is but falſe Latin, which ſhall Ant. 14). 
not make vold a Bond; and the date is impoſſible, as to the C. 10. 133. « 
year of the King but the-year of the Lozd, and the day of the. 
month luffireth: And the name ok the bligo2- ſubſcribed , is 
ſufficient, though there be a blank o2 blot fo2 his Chaiſttan name yoſi. 640. 


in the Bond: TUberefoze it was adjudged fp2 the Plaintiff. 


Ward verſus Ellayn, Paſch. 8 Jac. Rot. f 66. 


Rror of a Judgment in an inkerio: Court: The Erroz al- , (23) 
ſigned was; becauſe the firſt Pꝛoteſs was a Capias, where 1 Cr. 1. 


t ough to have been « Summons'z An t was thereloze re- 


Hawkins verſus Moor. 


the Defendant, Lefl ofthe Counteſs of Pembrook, of Lands J fl 2% 


in Killington, and two other Uillages. The Defendant pleaded 


| Not guilty ; andat the Niſi prius pleaded, that the Plaintiff p«zs le 


darraine continuance, entred into a Cloſe parcell præmiſſorum, and Poſt. 303- 


| himexpelled: And it was thereupon demurred 3 and the Cauſe 


was, 'fo2 that he doth not declare in which of the Aillages the 


' Cloſes lay. And now Lelverton ( befozethe Plea was made) mo: 


ded the Juſtices at Serjeants Inn in Fleet- ſtreet, whether this 

Plea were receivable : And they all held that it was; foz it is 

matter in fart, and peremptoꝛy to him who pleads it. And al- eog. 332. 

thaugh it was objecten, that thereby all Tryals map be ad, 

det it was ſaid, that as a Releaſe oz matter of Bar may be 

pleaded, and is receivable, ſo may this Plea at the diſcretion of 

the: Juſtices , if they perceive any verity therein. Secondly, 

* was moved, whether the Juſtices of Niſi prius, _ cer- 
ttficate 
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-  - - certiffed the Plea, with the Poſteaz into the Exchequer 
| the Action was bꝛought: And there the Jiatntif® 


And fo? that cauſe it was held, that the Plea was fff in 


(25) 
I Cr. 19, 89. 


Poſt. 331. 


(26) 


| How Far Trover and Converſion, of one hunden Musk · can 


ment, that an Action lap not, becauſe he doth not ſhew, that thy 


. the Conſeration that he would rationabiliter content q 


— — 
— 


tificate of it with the poſtea , may ſuffer” amenvment thereof, 
as was infantly prayed ; But thep all held, that: he: ought net 
to ſuffer any amendment theresf; Foꝛ his authonty is but [to 
receive the Plea, which being tendꝛen at the-Afiſes, during the 
time of the Aſſiſes might have been amended ; and the Plain. 
tiff ought not to have replienthereto; But after the Aces pat hir 
authozity is determined. Wherefoze accowing to that opinion he 


| Vennurred 
this Plea; which being entred, was -arguedthe ſame Term; 


\ 


fo2 it is uncertain, and there cannot be any tryal fo2 the want 
the places 3 ¶Mheretoꝛe it was adjudged to the Plaintiff, - © 


Grymes verſus Shack. 2 


and firty Monkeys: The Dekenvant plenvs Not guilty 
and found agatnſt hm: And it was moved in {arreſt of I 


were tame oꝛ reclaimto; as 12 H. & and 14 Eliz. Dy. to: a ha 
Sed non allocatur; fo they be Merchandiſe, and valuable. And l. 
it is of an Action fo2 a Parrot: Uhereloze it was adjudged iy 


the Plaintiff- » 4 4 ov» 1 | 
| Rogers verſus Head. 
A Sſumplir: ' Uthereas the Defenvant-(s a common Carrie 


from London to Leatherhead in the County of Kent & 
trorſum : And he delivered unto him 3 1. to be delivered at t 
Black-boy in Southwark; that the Defendant in conſideratior 
ræmiſſorum, and fo2 that the Plaintiff did undertake ration 
liter to content him foꝛthe carriage, pzomiſed ſafely to cothy 
it thither, and to deliver it at the ſatd ſign to the Plaintiff; a 
in fate ſaith, he hath not done it: The Defenvant pleads Na 
aſſumpfit, and found againſt him: And it was now moved ina 
reſt of Judgment, that the Declaration was not ſufſicient i 
maintain rhe Action; Firſt, becauſe he doth not ſhew, that' 
was a common Carrier at the time of the delivery, but in 
he now is; and unleſs he were a common Carrier, he cams 
charge him but by a ſpecial Action; But here he chargid 
him upon his pꝛomiſe; wherefoze it fs not Quffictent : f 


/ 
A ; 
- XY rm Mo Do a es. Es . 


fo2 the carriage , not pꝛomiſing any certain Summe, ben 
uncertain, is void ; as primo Mariz Dy. to ſell ſo many tren 
as may reaſonably be ſpared, is a voidContrad t Sed non x 
tocatur 3 fo2 the Conſideration is ſufficient, becauſe a cor 


d 
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— demand as much as is reaſonable, and the other is bound cr. 2, 
to pay it; and it is the uſual courſe to appoint a Tayloꝛ to make a Bon. 376. 

garment 02a Smith to ſhoe his hoꝛſe, and that he will content him, 

ſuch a contract is good enough; and it hath been adjudged in this 

Court between That ik one pꝛomiſe ſo much koꝛ 

his Tabling, as it ſhall be reaſonably woꝛth, with an averment that 

he ſomany weeks Tabled with him, which is woꝛth ſo much every 

week, it is good enough: So in the pꝛincipal Cate it was ad- 

judged, that the Action lay upon that promiſe , but not becauſe he 

was aCommon Corry: | 


— SSD SY P we 3 N — Cr 222 5 * 
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- Lie William Wrey verſus valet. 


Ction upon the Caſe : Whereas the Majo and But elſes ( 7 
of Liskarrel in the County of, cc. were ſeiſed in Fee ok no. . 
water ⸗ mills in Liskarrel prædict. And that the ſaid Majoꝛ 
and Burgeſſes, and all thoſe,- in the ſald Mills to them their 
Tenants and Farmozs; time wherepk, cc. have gad their Water- 
| courſes running from a place called Rederbridgeſ in parochia de 
Liskarrel predict. uſqʒ the ſaid mills, to ſerve them with water to 
grind Com; and that ſuch a day and yeat-they nemiſed-unto'him 
the Caid mills fo2 21 years-3 and chat he being u poſleſſed, che De⸗ 
indant 1 Octob. 5 Jacapud Liskarrel prædidt. bet een Federbridge 
dodeſald and the mills, i in aClofe wherein the-mills are erected; 
and wherethe water-courſe uſed to run, digged a trench, and vi⸗ 
verted the ſaid courſe of water, whereby it came to paſs, where- 
as he uled to grind every wie z quitters of Coꝛn, he could now 
grind but only ten quarters, c. Che 'Defendand-pleaded Not 
guilty;:anud found againſt him: And it was nam moved in artet 
of Judgment; Fitſt, that the pꝛelcription is nok good; foz that 
tt is fo2 them, their Tenants and Farmoꝛs and he doth not lay 
eorund. molendinorùm: Sed no allacatur.; fo> it is to be ſo in- ; 
tended, and not that he was Farmoz- of any other thing. Se- 
tonbiy, that the Venue was: from the Gill de Liskarre!, 'where 
{tought to have bern from the Parish ol Lisas fog the water. 7 
duurte is allevged ta be current ſtom the place talled Hedetbridge 
in parochia de L. prædict. and the ſoppitig is between Hederbridge h, . 
and the mill, ec. Sed non allocatur zo. the ok L. and the eoft. 274,347; 
Ain ot I. are intenvewto-be-alfvne;-any N erbridge is hast a 975 5 
fate knoiun, and na Min by iytoidment'x 'TWhorvfors it was 4. 3 Cr. 837. 
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Oder verſus (Sip! opt Hicks, 90 
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Ovenant upon an Jnventure dated the ninth of Octob. 38 El. (28 
| herein was recited; Whereas by Jndenture of Charter- 


party 
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between them, that the Ship ſhould be laden with Cozn, ts 


Ant 136. 
Poſt, 285,546. 


 .. of the Com laden, and ſpent, 02 (pid befoze the time of the dr 
Uvery: Therafonc be (ha 
toe the delivery: And 
hall have all bis tries nom ſtanding, it reters to the trees ia 


Dyer. 139. 4. 
4 Cr. 14 


.. verſeth the delivery thereof 9 Octob. o2 at any time 


party dated 8 Septemb. 38 Eliz. between the Plaintiff and F ranch 
Cherry; The Plaintiff having hired of him a Ship fo2 a Gan. 
age to Dantzick fa Comms upontaking the Ship, it was?agrah 


Dantzick, and to ſail to Ligorn Now by the ſaid Inden. 
ture, upon conſideration the Plaintiff had agreed that the Deten, 
dant ſhould have the moity of the Cozn quod tunc fuit, 02 ate 
wards ſhould be laden in the Ship in the ſaid Uoyage, the De, 
fendant pꝛomiled to pay the moity ot the money foz the talk Can 
quod tunc fuit, 02 afterwards ſou be laden, ec. alledgei 
in facto, that upon the ninth ol Octob. 3g Eliz. the Ship was la 
den with 60 Laſtes of Coꝛn; and fo2 not pertoꝛmance of this 
Covenant bꝛought the Action: The Defendant pleaded, that the 
Deed was ſealed and delivered the 28 Octob. 8 Eliz. Et 

ad tunc vel poſtea there was not any Com laden there; and u 


before the 28 Otob.-38 Eliz. And it was thereupon demurrg, 
and argued by Lelverton, that the Plea is nat good to travek 
the time of the delivery; koz ik there were Cozn in it 9 Odo) 
which was the date, of the Deed, he ought to anſwer therew, 
and fatisfie fo2 ie, although it was not laden 28 Octob. 38 Hl 
(. fo2 the truths, the Com was caſt away betwen the ninthan 
29 of O8ob..) Fay that hath reference tothe date of the Daly, & 
to their agret ment, eſpecially when two times are mentionedit 


the Agreement; and fo2-pzoof thereof he relyedupon 32 H. 6, 16 
But againſt that it was argued, and fo reſothed-by ail the Cant 
that in regard he declares upon a Deed dated 9 Octob. 38 Hl 
It chall be always intended to be delwered, and to have his 8 
tente at that time, and at no others and if he would afterum 
confeſs it ta he delivered at any other time, it is a deparmm 
from his declaration, as 5 H. 27. primo Eliz. Dy. 167. 1 H. C4 
& Coke lib. 5. fol. . And the wos ol the Deed, That he ſhould 
pay for the Corn themladen, or aſterward to be laden there; 
this word tunc, is referred ta the time of the Efſence al thi 
deen hy the Delivery, and nat ta the date: Fo2 if it were denn 
red ten months aſter the date, he ſhould not have any ben 


all not be charged with it fo2 the time i 
leming ſald, if one Covenants that 18 


ding at the time of the delivery ; and if any be felled alter h 
date, and before the delivery, he hath not any remedy fo2 them: 
Wherefore the Plea andthe traverſe are good: And it was 
judged fo2 the Defendant. Vid. Dy. 221, 307. & Plowd. Adam 
& Wrothſleys Caſe 3 ad tunc in tenura VVilcocks. 


1 


Hadyvi 


the Deed, and all the Covenants are referred to the time 
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| being but a mil entry ot the Clerk; it was therefpze awarded to ron. 36%. 


tiffs; to the Plaintiſts own uſe, oz what by wap of merchandiſe 
ſhould be bought from beyond Seas, q conſigned unto him, and 


ad of 
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Rrorg of Judgment in the Common Bench: The Erroꝛ al⸗ (29) 
E ſigned was; Fo2 that the Defendant being an Attomey in 
the Common Bench, and ſued by bill, appeared and pleaded in 

er perſon; and being at Jſſue, the Recow. of. the Niſi prius 
es, Quod tam pril le Plaintiff, quam Defendens, nppearen 
per Attornatos infra nomĩnatos and the Uerdic paſſed fo2theÞÞlain« 
tiff, and Judgment foz him; whereas the Defendant could not 
pear: per Attornatum infra nominatum, there being no Attoꝛney 
in the Recozd koꝛ bim; and that was held to be an Erroz, it the 
Rerond was ſo 3 becauſe the parties ought to appear in perſon, oz 
Attamen, where the Jnqueſt is te be taken bp default: But 
truth, was, the Defendant appearing in pꝛoper perſon, Jt 


Hayward verſus Hayward. 


* ” 


be amended, and the Judgment affirmed, | 
William Lewſon »erſus Kirk in the Exchequer. +. 


A; Ction upon the Caſe: TWhereas the Plaintiff is, and fox (30) 
20. pears laſt paſt was, a.Citizen and Merchant of Londog, 2 Rob 613.4. 
r into the parts beyond Sea; and the 20 May 32 
liz. took his journey from London in partes tranſmarinas tu met. 
thandiſe, and the ſame 20 April 32 Elia apud London in the Pa- 
rich or Aldermanbury in Ward. de Cripplegate, did truſt and ap- 
the Defendant as his ſervant to receive in his abſence, and 
ld be in his journey, all merchandiſes of the Plain⸗ 


to pay the Cuſtoms and Subſidies fo2 them due oz payable, and 
to Apoſe and convert them to the uſe of the Plaintiff: And 
that the ſame day he took his Journey accoꝛdingly: And that 
the 9 April 32 Eliz. in his abſence twenty pieces of Geivet 
of the value of 8001. were conſigned by one Marcin Billingſley 
Faoz, being in Stoad beyond Sea, to be delivered in 
zngland , which by way of merchandiſe were bzought-into 
England, to a Pot of London in the Parich of Saint Pe⸗ 
ters juxta Pauls Wharf in the Pariſh of Queenhithe, in a 
Ship called the Dolphin: That the Defendant having no⸗ 
tice thereof, and knowing that Subſidie was due to the 
Dueen foz them; and if they were landed, the Subſidie-not 
paid: 92 agreed fo: That they thereby were fozfeited, ann 
might- be ſeiſey; the Defendant intending: to deceive- the 
Queen of her Subſidie , and notwithſtanding to deduct the al⸗ 
lowance- from the Plaintiff of ſo much as ſhould be due faz the 
le, as if it had been patd, the ſald 9 Apr. 32 Eliz. in 
the lald Pariſh of Saint Peters, and UWard of Queenhithe 3 | 
26d Pm - cauſed 0 
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cauſed the ſaid gods to be wan; and put N nd, the body 

fo? them due being not nor the Collecto agreed with, gc, 

. the ſald goods were Totteite to the Queen, and the 
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further be — = the ſaid — b 
afterward, viz. 16 September Jac. he 1 — the 'Plain- 
tiff concerning the ſaid Articles, told him, he had pꝛomiled the 
ſaid Thomas Knowles, That he ſhould not be moleſted by reaſon 
of the ſaid Articles, and yet notwithſtanding endeavoured by the 
ſolicitation and pꝛocurement of Richard Lawrence and D. L. ta 
poſecute him upon the ſaid Artictes befoze the Chancello2 and 
Conimiſſioners of the Archbiſhop of Canterbury in his Utſitation : 
Whereupon he ſaid to the Plaintiff, you play on both hands, 
Come bien aluy liſt : the Plaintiff thereunto replies, 4e ſor tort demeſu, 
ſiuns tiel cauſe;whereupon they were at Jfſue,upon both Jſſues ; and 
a Ven. fac. awarded from Withington and Tewksbury; and the 
Juryfound quoad theſe wozds, you area paultry Lawyer,anduſe,xc, 
quoad he other wo2ds, to M. Chancelloz, I hope you will not 
believe M. Rich, fo; he is a ſmotherer and maintainer of felonies men- 
tioned in the firſt iſſue, that the Defendant is guilty, and aſſeſs 
damages to 6 l. 13 $.4. d. and quoad the other iſſue they found it to 
the Plaintiff,and afſeſs damages to 6 l. 13 8. 4 d. And it wasthere- 
you moved in arreſt of Judgment, that fo2 the wows in the 
firft Iſſue, they are not actionable ; fo2 the woꝛds, you area paul- 
try Lawyer, by themſelves, will not maintain an Action; and the 
words, he is a ſmotherer and maintainer of Felonies, do not touch 


him in his profeſſion 5 and he being but a pꝛivate perſon, and no 
Dm 2 | Juſtice 
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Jon: It was reſulved byi the opinion of the Juſtices, upon + (1) 
Nreſrrence unto them by the Lord Chanoellor in the Caſe of; Es. cap. 1. 
Er. Team, for the Office: of Chaneellorſhip: of Zandaff; 

| That the Offices of Chancellor, Regiſter; and Commiſſary, in Eccle- 

folien. Courts, are within the Statute of 3 Bd. 6. For although 

try concern uten principally pro-/alute animurum, yet they aſſa 
en matters about Matrimony and Legitimation; wllich tuuch 
tewheritance:of the Subjects, and abemt matters of Legacy fbr 
Qurcdds. real and perſonak: And in that reſpect are Courts of Ju- 
n: And itherefòre the Offices iti tiioſẽ Courts; are as-well' Off- 
qntanded” within the ſaĩd Starute off 3. EA 6; whith refttains 
tabuying of:Offices, as any other Gers im tlie Courts of the 


| Roberts Caſe: 


Oberts had a Pyoohibition in the Common-bench, unto the | | 
K Court Chaiſttan in a Suit foz Subſtracion of Tythes, £ as 
and ſurmiſeth, that theÞPſainttff' (now- Defendant in. the Spiri. Few. 137. 
tual Court) had but one TUitneſsto pzove a Leaſe of the Tythes; *. 217. 
which was not there allowed, becauſe it was ſingularis teſtis 3 and 
apefivent; Hill 38 Eli. in Banco Regis ſhewn, That fo: this 
Gute a Prohibition was granted: But upon advifement- in 
this: Caſe: by Coke: amd all the Juſtices, it was reſofved; that 
conſultation .ſhoulv' be awarded; First, becauke there is a rule 
he Regiſterz. That: where Cogyicio- principals fs, there 
. WW Gopnitio acceſſariz: neceſſarily follows: And ſo ig the Book of 
„uud. 4. Secondly, if ſuch ſurmtle ſhould be allowed in every 
(ate it mond oft: times be made foꝛ meer delay, and the Spi⸗ 
utamt Cure! ſhould not tty the acceſſiiry as well as the pine? Yelv. 92. 
Nepal: dad Coke Chief Justice cited a notable preſivent/; 
ſch. 35 Eliz. between Futter and Whiskin, - where« Futter 


- * 

* 
een i* « 
s 7 4 


I bieught- a Piohtöftion in the Kings' Bench, ſuppoling that he 
mas owner of: the- Rectow! ofi Longham in Norfolk ; and li- 


belled} again? Clement, . fox- the Subikraction of *Tithes , in 
bhich-Suit Whiskin came in pro intereſſe ſuo, and ctatmed it 
Patent kom Queen Elizabeth to one Fall; who infeoffed 

| | Bolyn, 


2 


——— 
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Bolyn, who lets fo2 years to Whiskin : 5 and Futter claimed wa 


founer Feofhyent made Aw to Sir. Edward 


. tended, that 


ritual Couefs' They | 
eda Nohibition : And VVhiskin upon 'ronſultation — 


e 


they ſentenced againſt him; and traverſeth, that he denyed to 1. | 


low. of it, being pꝛoved by one Mitnels, it he did 


another Witneſs : and thereupon Futter demurted, and it ü 


objected, that this is matter tryable- at the Common Law, 


ther Feoffment o2 not; Therefoze the Spiritual Court 55 f 


intermeddle therewith; ko: Inheritances ought: te be -crgi 


„ ithe Common Lam, and not by the! Spiritual Court, 


they have another manner of tryal: And although. there ua 
in the CivilLaw, that unus teſtis fs ag nullus teſtis: vet unus w 
with other circumſtances ſhall be allawen ; and ik it be not, 


tall not be redzefſed by the Common Law, but be appeal # | 
if they proceed invito, ordine ,..tt,fhall be redzeſſed.: by: appeals. 


and when the Oziginal cauſe belongs unts —— 


ter tryable at the Common Law axriſeth, depending upon th 


(3) 
Yelv. 196. 
St. 13. El. c. 1. 


riginal cauſe, yet it ſhall be veterminedduthe. Cxciellaſlical/© L 


and ſuch furmiſe, that he hath but one Titueſs; is not ſu * 
to have a pꝛobibition, where the Eccleſiaſtical, Court bath 4 
diction of the Pꝛincipal; fo2 if ſuch a ſurmiſe ſhould be lu 
all Suits in the Eccleſiaſtical Court ſhould thereby be ſtaped, g 
otherwiſe taken away; andthe Plaintiff in the Spiritual Cour 
n not have anſwer thereto. 7; | 


Hawes venſus Leader. 205 is 
Dt againſt the Defendant. as Adminifiratoz of Th * 


_ 


Cookſon ;, Wherein the Caſe appeared ta be: Tha 
d Thomas Cookſon, fo2 20. I. paid by the Plaintiff into 
hands, upon 9 the February 2 Jac. grantedall bis. dods m 
tioned in a Schedule annexed to the deed, and poſſeſſions 
them by a Pewter diſh, with a Covenant, that he, his um 
ſtratoꝛs, 4c. ſhould ſafelykeep and quietly deliver them untoff 
Plaintiff upon his demand; and bound Himſelf: in 401. tothe 
Plaintiff foꝛ the perfoꝛmance of that Covenant: Thomas Cooklbd 


.: -- afterwards died, and upon the 16 March Anno 6 Jac. the Pu- 


tiff demanded the goods of the Defendant being his Adm 
toz, who would not deliver them; | whereupon the Plau 
bought this Aion; And in his declaration ſhews in ſpecie 1 


geods were contained in the Schedule. The Defendant pleads i og 


the Statute of 13 Eliz. cap. 5. of fraudulent deeds and gifis4 
Ec. And further ſaith, That Cookſon the Jnteſtate, 12 Februis 


2 Phe was indebted to divers perſons in ſeveral ſums ( 
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Wie to vob ik they b pon (ett 
| —— it tee * vaftavitch bn 12 * . 
ver the goods to the Plaintiff, which were contained in — 
deed of gift ; which is not lo: Foz thoſe in the Plaintiffs hands 
are liable to the Creditozs, as an Executor de fon tort demeaſu, 
e the deed of gfft be fraudulent. Fourthlp, it may be the Cre- 
ditoꝛs will never ſue fo2 their debts, and then the Defendant 
— — juſtifie the detainer of the goods fo2 ever; which 
be inconventent. 5 the-Defenvant is not ſuch a 
— as is enabled by the Statute of 13 Eliz. to plead that 
io fo? the Statute makes the deed void as againſt the Cre- 
{ Vitozs, but not againſt the party himſelf, his Erecuto2 oz Admi⸗ 
| kiftratozs ; fo2 agatnſt them it remains a good deed : Jt was 
terefoze adjudged fo? the Plaintiff, 


oft: iz  Farmor verſus Hunt. 


( 
"Reſpaſs fo chaſing the Platntiffs Cattel in uch A Cloſe ; Yel. 22 

| the Defendant juſtifies as Damage-feaſant inhis Freehold : 

The Plaintiff replies, and ſhews a grant of Common in the place 

where, by the Defendant tothe Plaintiff (but ſaith not hic in cu- 

| Ha prolata ) and afterwards the Defendant erected a Reel of 

Can there, and that-the-Plaintiff put in his-Cattel-to-uls-his 

Common, and the Defendant chaſed them. And it was reſolvey 

the Court, that the Defendant erecting a Reek of Com upon 

the Land where the Plaintiff had right of Comm ; though ws 
Plaintiffs Cattel eat the Coꝛn, v#t the ehaſliy the Cartel 


— 
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not lawful; fo2 then it would be in his power to defeat his own 
grant by diminiſhing the Platntiffs Common, which he ought 
not to do; -fo2 the Plaintiffs Cattel are without reſtraint to range 
over the whole place; and the wꝛong firſt beginning on the De, 
kendants part, who was the grantoz; he ſhall never take avvan: 
tage thereof fo2 the Treſpaſs done unto him by the Plaintik: 
3» But becauſe thePlatntiff vid not ſhew to the Court the men 
ture of Grant, which is the ground of his Title, Judgment wg 
given againſt him. | 1 5 


Hampton verſus Courtney. : 


(5) | Tits brought to reverſe a Judgment in an Action of Deke; 
| where Bail being entred fo2 the Defendant, Judgmentwy 
| given foz the Plaintiff, -The Erroz aſſigned was, That te 

Entry. of the Bail was ſub pœna Executionis, in adjudication | 
Executions 3 lo às it was entred fo2 the Execution only, anom 
To the Judgment; whereas it ought to have been. ſub pœna o 
demnationis: And thereupon the Court was moved to have th 
Bail diſcharged : Sed non allocatur; fox the Bail being once taky 
ſtands as well fozthe Judgment as fo2 the Execution; andthy 
ozveredit ſhould be amended, and made to be ſub pœna Executy 
nis Judici ag well as foz the Execution. 
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Bond werſus Bayn and his Wife. 
f 5 Sſumpſit-: Whereas one B. was indebten unto him in (15 


60 l. which he had lent to the ſaid B. And being (0 in ⸗ Co 5.93. b. 


11 Debted, made the Fee his Executrir, and intreated 

her to pay that debt, and died; Chat the pꝛoved the 
lll, Et prætextu Teſtamenti prædicti fuit poſſeſſionata 
K Leaſe foꝛ years of ſuch a houſe : And in conſideration: that 
fe {Plaintiff ſhould not fue no2 moleſt her (being Executrix ) 
I this money, and would give unto her a quarters day, viz. un- 
to Michaelmas next following, the promiſed to pay it, cc. Upon 
Non aſſumpſit pleaded, and found fo2 the Ilaintiff, it was me- 
bed in Arre of Judgment, that the Action lap not againſt the 
Executrix ; fo2 the vebt being upon a Contract, and no ſpectol 
promiſe, no Action lies againkt the Erecutrir. - Alſo it is not a- 


| berred, that ſhe hav 4/#s in her hands ; and there is not any 


cauſe of conſideration to make that pꝛamiſe. And ;although it 
be alledged, that ſhe was poſſeſſed of that term prætextu teſta- 
menti, pet it noth not. thereupon follow that ſhe had A et, fo2 
the might have it in ſatisfaction of debts which the had pald, o2 is 
chargeable foe debts upon ſpeciality moze than that comes to, 


Der notwithEauDing, without much Argument it was adjupged 
Mche Plaintiff; bo; che Loan implies a momiſt, and the Erect moor 35 4; 


tur is chargeable there with; and this Action is:grounded upon 
der quomiſe 3 and being:atievged that che had the term, tt thaliche 
intended the hav it as Aſſets : And hisfozbearance of ſuit, and her 


Having of. Aer, = the cauſes of this an: Wheretore it uns 
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(2) 
Ant. 248. 
Jones 220. 


WP | Cr. f. 180. 


(3) 


Lawrence verſus Johns. 


Ebt upon an Obligation of one thouland Parks, condition; 
ed, whereas he was preſented to the Church of Strethan 
in the Ile of Ely, that if he reſigned the Benefice within a month 
after requeſt made unto him, viz. at the Parſonage-houſe 15 
Stretham ; That then, tc. The Defendant pleads Non requiſ- 
vit, and found againſt him, and adjudged fo2the Plaintiff: Ay 
Erroꝛ thereof bzought and aſſigned 3 Firſt, fo2 that the Plaintif 
alledgeth a requeſt, viz. at the Parſonage-houſe of Strethan; 
whereas it being the place of requeſt, ought to have been alledgy 
p2eciſely, and not under a viz. gc. Sed non allocatur; fo? thy 
ts the uſual courſe. Secondly, becauſe a requeſt is alledged, ay 
it is not ſhewn that he gave notice of the time of the requeſt ty 
the party; 02 that the party was pꝛeſent: Sed non allocatur 3 
being alledged to be made unto him at the laid place, it is tuꝶ 
intended, he waspeſentthere t And being found preciſely to hn 
been made, therein is included, that he was pꝛeſent, and jg 
ſufficient notice given him; otherwiſe they ought not to find th 
requeſt. Thirdly, becauſe the Ven. fac. was de Stretham ; t 
being named as a Uillage o2 Hamlet, but rather as a Pariſh: 
non allocatur 3 fo2 the Parſonage-houſe of Stretham is intended 
be a Uillage: And a Pariſh and Uillage are intended all one, 
the contrary be not ſhewn. Fourthly, it was moved that i | 
Bond was made fo2 Simony, it being to compel him to refiqn! 
Seq non allocatur; Fo? it is not Simony, but good policy to ti 
him to reſign ; and if it were, it is not material: wherefoze thi 
Judgment was affirmed. f 


Holbrooke verſus Dogley, Mich. 8 Jac. Rot. 2 32. N 


TError of a Judgment in Ejectione firmz againit four, whey 
L of one was an Jnfant., and appeared by his Guardia! 
And upon Not guilty pleaded, and found fo2 the Plaintiff, Jug 


ment was againſt them, quod capiantur ; and the Erro? afligned 
 fo2thatcauſe; fo2 no ſuch Judgment ought to be againſt an Þ 


kant, no2ought it to be, that he'ſhould be impaiſoned ; Jt wss 
therefore reverſed : Although it was moved by Damport, that whett 


vi & armis is in any Action againſt an Jnfant ( fo2 that it was 4 


Poſt, 290. 


ſon tort demeſn) there a Capiatur ſhall be the Judgment againt 
— — = opinion of the Court was otherwiſe: CUherefozxe it 
was re + | 


The | 


/ 


— Jacom Regisin Banco Regis. 275 


—— 


: The Lady platt nevſus Sleap. 


Neddione ſitmæ, Df Lands in St. Alþans, tryed at the Bar: (4 
Apen Nos guilty pleaded, and opening the euidence fo2 the 
Plaintiffs Title, theſe points dis ariſe ; a Leaſe foz years ma 
made on Condition to be void upon payment'of 6 d. Che Lel. 
ſ# enters, and afligneth-his intereſt to a ranger, who is viſleil- 
(ey z/aſterwatvs , the Leid! payed the 6 B. accoding tg the pꝛa- 
u: And it was holden k Law ; That although the'Afigne? 
who outen by a ſkrunger, ſo as the Leſſoz had but a right at the Poſt. zoo; 
tine of the payment, yet the payment was good enough to deter. 
mins that Leaſe; fo2 the payment is a thing collateral : Second. 
it was reſolved upon the evidence, where the Baron in this 
af had a Term fo2 years in his own right; and the Whert- 
tinte afterwards deſcended to his Feme; that, coming to him i» 
aue droit, ſhould not dzown and extinguiſh the Term fo years co. Il. 338. b 
which he had, and was poſſeſſed ol in his own right, and fs he 
night well affign-over oz diſpoſe of this Term at his pleaſure , 
wwithifanding the deſcent of the Inheritance to his Mike; 
reupon the Jurp found fo2 the Plaintift: And upon this 
it in Law, the Court was afterward moved to tap Judg- 
: and Williams ſaſd, that upon better adviſement and con- 
Mevatton ok the Caſe, he conceived clearly, the Bao» having 
he Term in his ownright, and the Inhevſtance deſcending to his 
Pifg ( ſo as he had a Freehold in her right) that the term was 
downed, and could not be afligned over. But the reſt of the 
Judges were of a contrary opinion; fo this Caſe is not like Bar- | 
cebridge and Cokes Caſe in Plowd. Comment. where the Baron Fl. C. 418. b. 
had the Fee and Friehold in his own right, and the term in the 
right of his Fewe; and however, if the Counſel fo2 the Defen- 

had not been ſatisfied at the Trial with the directions which 
Court then gave the Jury, they ſhould have pzayed, That the 


CTA.» Ä tr. et. ES 


matter in Law might have been found fpectally ; fo2 now the Ju- 
having given a general Uerdic, were thereby concluded; and 
Ydgment ought to be given accowding to the Uerdict , which 
wag fo entred fo2 the Plaintiff. ; | 
1 Berisford verſus Prebs. 
A Ction fo wos: Mr. Berisford(innuendo the Plaintiff-)hath ( , 


Nd, that he fpake other wows, and traverfeth theſe words, and 

found againſt him; and now moved in Arreſt of Judgment, that 

theſe wozds be not actionable: Fo2 there is no expeefs alfirma- 

tion that the Plaintiff is a Trayto2 o2 had committed Trea- 

fon; v2 then without — Action would lie, as it _ 
| 1 2 
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(6) 


he ſaith, Thou haſt ſpoken Treaſon, and that I will prove, that is 


for he hath ſpoken Treaſon : But it was anſwered, That thy 


ſon: And if it be not ſo taken, it is not actionable; and un 
. wozds be doubtful, they ſhall be taken in mitiori ſenſu; any 
this opinion were Yelverton and Coke Juſtices; but Willa 


cauſe it was not ſhewn that Surflet was in the parts of Holland, 
it was moved to be. ill, and a pꝛeũdent ſhewn, Trin. 5 Jac 
Rot. 43. where one Heath was Indided in Comitat. Eborum, 
in the Weſt Riding, and the wozds as here; and fox th 


held Croke, Yelverton and Fenner; but Williams and Fleming 
Chief Julttce doubted; yet at length, upon view of 


held by all the Court; fo2 although the wows be general, yet x 
is an expreſs charging him with matter of Treaſon : But whey 


but a miſpziſion of the woꝛds, in conceiving ſuchwowds-to beTrey 
ſon, which peradventure be not; and it is not an expreſs chat. 
ging him with Treaſon : And the words, that I will prove, jg 
quaſi by wap of argument, which is not to be talen in ſo ill pay, 
as where he chargeth him to be a Traytoꝛ : And a pꝛeſident wa 
thewn, 5 Jac. in this Court, betwixt Blanchford and Atwoag, 
where an Action was bꝛought fo2 theſe woms, I will hang hin, 


was not like to: the Cale in queſtion; fo2 where he ſaith, 1 il 
hang him, for he hath ſpoken. Treaſon, there it is a direct: affirmy- 
tive that he had ſpoken Creaſon, fo2 which he is to be hang; 
But this is no preciſe affirmative, but is quaſi argumentayye, 
ſaying, viz. I will prove that which you have ES is Tres 


and Fenner concetved. there was not any difference betwirt 
Caſes, and that the words are actionable :. But Fleming ſerim 
to doubt; afterwards he, by the alſent of the parties conſents, 
That Judgment ſhould be entred fo2. the Plaintiff, and thath 
ſhould take 291. foz Coſts and Damages, and Releaſe then 
fue, thy it was done; the Damages given by the J 
| ng + : | | 16 


Thorneys Caſe. 


antes wc os Ggnr©—=m cwnful - 0 aaa AAA 


T Horney was Indicked upon the Statute of 8 H. 6. in thi 

manner; Inquiſitio capt. apud Surflet coram A, & B. Julti, 
pacis, &c. In partibus prædict. per Sacramentum, &c. Exc 
was taken, becauſe it doth not appear, that Surflet where the 
Inquiſition was taken, is in partibus Hollandiæ, otherwiſe tht 
Inquiſition is taken without Authozity : Foz in the County of Lin 
coln are thee 112 and thꝛee ſeveral Commiſſions of tht 


Peace, (oas the one hath not to do with the other, viz. the partsif 
Holland, the parts of Keſteiven, andthe parts of Linſey ; and h. 


Cauſe ruled to be il, and diſcharged : And ſo, in this Cal 


tht 
px 


Reco was marked, that it ſhould be reverſed, but the Judg⸗ 


7 ͤ Arfugronudngtbudtoadcdfc. ac. oo SA x4 4 49% ES; 


N. them, ſo as the laid Arbitratoꝛs o2 any thꝛee oꝛ two of 


he other all Actions and Debts, except Obligations made fox 
perfoumance of fozmer awards; and foz non-payment of the 
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preſident, they agreed, that the Jndictment ſhould be dilchargev, 
if the Recon with the Cierk of: the Peace was ſo: There- - 
foze.it was commanded, that he ſbould bung in the Recon it 
ſelf to be viewed ; foꝛ it was urged, that no other Certiorari 
tan be awarded in this Cale: But i they upon view ok the 
Retom found it to be a milptiſion in the Certiũcate, they ſhould 
cauſe it ta be amended. fr 4% C £375 


Smith verſus Henry Skipwith, Paſch, 8 Jac. 1595 
” ibn: +5067 i Ao 


IRror of a Judgment in the Common Bench! The Err: „ 
„ afſigned mas (the Judgment being ko the Dekendant) 

That there was not any Marrant or Attomey koz che Plain 

tiff; and Certiorari being awarded, it was returned, that there 

tus not any Marrant of Attomey in that Term wherein the 

Aion was commenced, and Judgment given: Whereupon: 

there were two Scire facias ſued, and returnen Nihil, and the 


ent was not entred upon the Roll; which the Dekenvant in 

the TUrit ok Erroꝛ ſurmiſen to the Court, ut amicus curiæ (fo 
could not plead that there was Warrant ot Attoney foꝛ ana- 
ther Term) and p2ayed a new Certiorar. And it was held by Ant. . 

all the Court, That he might well have ſt; foz otherwiſe, by the Pod. 2 36% 
falſe ſurmile ok the want of an Entry of a Warrant in one | 
Term (where peradventure it is in another Term) it ſhould 

be reverſed 3 and it is not material in what, Term it be entred, 

ſo it be entred at all: Wherefoze it was granted, and command 

ev that the Entry 'upon the Recowp of the Reverſal. ſhould be 

ſtayed until it was certified; and thereupon the parties com- 


poundeÞ, 
Sallows verſus Girling, Paſch. 8 Jac.  _ * 


Ebe-upoy an Obligation; Conditianen to ſtand to the (8 
award of A. B. C. and D. of all Actions and Demands Yclv. 203. 


7 
— 


them did make the ſaid award under their Hands and Seals be- 
fore ſuch a day. The Defendant pleads, that neither they noz 
any thee. 82 two ok them made any award oz abitrement x 
The Plaintiff ſhews that two of them made an award un- 
der their Hands, viz. That the Defendant ſhould pay to the 
Plaintiff 31. at ſuch a dap, and that the one ſhould releaſe to 


ſaid 


Termino Paſchæ anno nono 


1 I. he Hotight this Action: Whereupon it was Denarrred; 
and uhether dhis award dy 110 be good,  becauſethe firſt part 
of: the Condittdh is, That an the @bmiſſion is to four, and nat ta 
these oꝛ two of them, uch only tome under the So as ) way; 
the gueſtion : And au the Junices conti ved it to ve: good enotighs; 
foile4s an explanation dt ihe tonner part, and as ſueli as iſis 
had been inſerted therein; fo2 all ſhall be expounded togethie;: 
and to make one entire Llauſe, and to ſhew how they ſhall have | 
their authwities; Vid. 2 K. 3. fol. 18; 22 Ed. 25, & 26; Flemi 
Juſtice doubted thereof; ; fo 02 he held, that So as implieth as m 
as that two only are neceſfary to put their Pands and Seals; 

to make the award. The firſt Exception 

op nt nee — ＋ 1 f of * matters 


re ſe to 
a = 81 
5 tters fl 


bp of Bar, \ 


Rr 


Se 


0 was np an an 1 0 
2 2 8. Rep. fol. 51 5 | 
tces, befides dies 


it to be well — fo? their award therein is, They awards 
that they excepted, &c. which is as much as to ſay, they award 
that they ſhould ſtand in their corce,Which | is à good award; where 


fore it was avjudged fo2 the Plaintiff. Vid. 2 R. 3. 18 H. & 21 
Ed. 4. 25, 26, 27. Note, A Writ of Error is brought upon thi 


Judgment in the Erchequer. Chamber; 3 and this point was 
per Extor 3 but it was reſolved tobe well enough: For the word 
ſubſequeut explain it, that 1 — be made by two 6r three of th 
but becauſe it was ſhewn, that the Arbitrement was under 
Hands, aud doth not fay under their Hands and Seals: For 7 
cauſe it was reverſed. 


Lr rs =o@=_mr., cv, 
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Love verſus Napleſden. 
Rohibition : Whereas one Richard Bent was ſeiſed in Fee 
of certain Lands in D. and poſſeſſed of a Leaſe fo2 years of 
Lands in D. foꝛ divers years pet to come; and deviſed all his 
Lands and Leaſes to Thomas his Son and Þeir (whom he made 
Executo2) excepting 20 l. per annum foz ſeven years, to be im- 
| in this manner, viz. a hundzed pound to his Daughter 
lizabecth to be paid within five years, and thirty pound to his 
Daughter Mary within ſeven years : And in Ann. 1600. died. 
Thomas entred, and took the pzofits as well of the one as of the 
other, fo2 the ſeven years, and died; and made Mary his Feme 
- (nowwifeto the Defendant ) his Executrix, and left A et unto 
her: TUhereupon the ſafd Mary the younger Daughter ſued her 
fo that Legacy of 30 l. and now they bzought a Prohibition, ſur« 
miſing that this Legacy being out of the pzofits of Land, no ſuit 
could be in the Ecclefiaſtical Court fo2 it. But in regard it was 
mier perſonal Legacy, although it is to be raiſed out of the pꝛo⸗ 
fits of Land, yet being raiſed out of the Leaſe fo2 years, as well 
u out of the Land; and he having raiſed it, and being dead with- 
out payment, there being no Action maintainable fo2 it at the 
Common Law by account againſt his Executoꝛs, o2 otherwiſe 3 
is therefoze reaſon the ſhould have her remedy in the Spiritual 
Court: Thereupon a Conſultation was awarded by all the Ju- 
4 += * Williams, who doubted thereof, Vid. Dy. 15 1. and 
9 164. 1 8 23 


John Mackaleys Caſe. | 


jeant of the Mace in London, The Jndictment was ſpecial, ſhew⸗ 


ing the cuſtom of London fo2 any Serjeant to arreſtafter a Plaint 


titred in any of the Courts of the Counters: And that one 
Radford Tauſed a Plaint of Debt to be entred in the Counter of 


(s) 


of John Murrey, John Mackaley, and John Engliſh, were in- (10) 
 .\Jdiced at Newgate Seſſions, fo2 the murther of one Fells, Ser- — . 61. b. 


Wood ſtreet againſt Sir John Murrey, and pꝛotured theſatd Fells 


toatteff him; who 18 Novemb. 8 Jac. between-five and ſiv ot the 
| elockat night, being Sunday, within Ludgate came to Sir John 
Murrey, andclaſping him about the middle, ſa, I arreſt you in 


the Kings Name at the Suit of Radford, for ſuch aRebt, ha- 


ving his Mace at his back, but did not ſhew it: And there were 
thee other Officers to aſſiſt him, but none okt them had any wea- 
pen; and Murrey and he falling down together, the ſald Str 
John Murrey called to the others, being bis Servants, and ſatd , 


Draw Rogues: And the laid Mackaley and Engliſh drew their 


weapons ; and the ſaid Mackaley thzuſt the ſaid Fells with his 


ws giving him a wound, whereof he inſtantly died: And — 
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* . he who kills him ſhall loſe his like; fo2 that offence is contra pote» 


Co. 9. 68. a. 
1 Cr. 372. 


Ant. 3. 


this matter being found by ſpecial Qerdic (which was in effec 


no moꝛe than the Endictment, but with the addition of theſe mat. 
ters of fact) all the Juſtices of England met ſeveral times g 
Serjeants Inn by the Kings ſpeciat Connnandment, and at 
ſeveral days heard Counſel, as well fo2 the Puloners, as 


fo the City (fo? it concerned all the Arreſts in London) it being 
pretended that ſuch a Cuſtome was not good; and that the Arreg. 


in the night, and without ſhewing of the Mate, was not goed; 


and othet like exceptions taken to the Endictment. But aan 


great deliberation it was reſolved, that the Indiament was gay, 
and that the cuſtom was good, and that the offence was Murder! 
And now at the Seffions after the Term, Coke, Chief Juſtice 
the Common Bench, delivered the cauſes of their reſolution 


viz. they alt reſolved, nullo contradicente, that ff any 


Unver-Sheriff, Serjeant o2 Officer, who hath Execution ofjpy 


him, although there were not any foꝛmer malice betwirt them; 
fo2 the executing of Pꝛoceſs is the life of the Law : And there 


tem Regis & Legis; and therefore in ſuch caſe there novs not ay 


inquiry of malice.. The Law is the ſame, ik any Juſtics.« 


Peace, Conſtable, 'o2 any other Officer, oꝛ any who comes u 
chem in their aſliſtance, foꝛ the preſervation of the peace, be ſj 
in executing their Office, it is Murder. So if a Watchmanh 
killed in Kaying night-walkers, it is Putder. They reſolveys 
ſo, that if there were Erro2 in awarding ol P2oceſs , oz in > 
miſtake of one Pꝛoceſs fo2 another, and an Dfficer be lain ia 


execution thereof, the Offender chall not have the advantaged 
ſuch Erroz, no more than a Sheriff, wholutfers a Priſoner tov 


ſcape, ſhall take advantage of any Erroꝛ thereby. But then 


fing of an Officer ; when he comes to make an Arreſt in 


- * 


Kings Name, is Purder. It was like wile reſolved, that i 


co.5. 65.1. b Acteft made In the. night, und allo upon the Sunday was ax 


Poſt. 49 6, 


Co. 9. 67. d. 


And latin, they all hein, that when an Officer is flain, as then 
above mentioned, chere needs not a ſpecial Indictment upa 
the mutter tobe aun, as in this Cale was done, but a genen 


Indittment, that ſuch a party ex malitia ſua preoogitata perculli, 


&c. And though there be not od made of any in any m 
— — the Indictment — ; {02 the Law yr 
malice : UHherefoge Tuvgment was given accowdingly | 
. | „ f * 
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Briſcoe ae King, 


Ebt upon an Vligation, conditioned fo the perth 
mance of all nants, 1 11. the bo Yeh 16 | 
&Ements compalſed in fü Deed, pated, ec. The 
defendant ſhews, that the ted was a of Feoff- 
„wherein was contained, that he fo2 a 110 4. had infeoffed 
ſhes, wherein as cone with a Proviſo, that if he the Delen⸗ 
patd ſuch ſums at ſuch a day, the Feoffment ſhould be void, 
and he might re enter; with Covenants to ſave harmleſs from , 
Mcumbances, and to make further affurance:- Fn hae be pere 
fwmed all the Covenants, Articles and Agraments on his — 
tobe perfozgmed. The Plaintiff afſigns the breach, becauſe he did 
wt pay ſuch ſums at ſuch days, accoꝛding to the Proviſo. Ind it 
ws thereupon demurred, and moved by Yelverton, that in re- 
gard the Deferivant is. obliged to pertom the Payments, Ar- 
ticles, and Agra ments in the Deed mentioned, and there is not 
e Bol Ta ens 
op „ | 
anſiverey, and fs refolved by theCourt, that 
ts unt any Covenant to pay that ſum, it is a Proviſo in avvart- 
taxe of the Feoffoz, that if he pat the money, he ſhould have a- 
gain his Land: And it is in his election to pay the money, a to 
boſe the Land, which ts a ſuffictent toſs unto him; Therefoze the 
| Condition of the Bond doth not extend thereto, but extends to 
pirfomn the other Covenants, as the Covenant to fave harnileſs 
dm Intumbꝛances, and ta ſave harmleſs from Rents and ar- 
destages of Rents, which are the Pa intended; where- 
ke it was refolved againtt the tm this point : But in ur 33. 
relpect if Judgment chould be entred, he thauld lole his Bond, 
they gave day to adviſe until the next Term, that in the interim 
the * compound. 


Rolle verſus Pyc. 


Ablumf fit: Whereas the Plaintiff at = Defendants te⸗ c 2) 

| gueſt , was obliged by — the Dekendants Yer 207. 

N ' appearing bekoze the Juffices of the — — at che | 
'kext Auges in the County of _— that the 3 
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-afſimed to fave him barmlels from that Recogniſance, gt. am 
the Defendant had not a DD at the Aſſifſes bal af aday 
5 


e e lat b. ert age F ddt Ae 


rtiorat 
out of the Kings Bench, directed to the Juſtices of Soal⸗ deim 


ry.fo2 the ſaid Egunty; and that afterwards (viz. ) 1g Mary 
airs Th 10 oa The Alliles höfden fol EPR 


folk, this CUrit was delivered to Sir Edward Coke and Wil. 
liams Juſtices of Aſſiſe therezand was allowed: And it was there. 
upon demurred; and upon motion, the Plea was reſolved toben, 
as well foꝛ the matter as manner thereof; fo2 although the Certio· 
rari removed the Recogniſance, pet that dothnot excuſe him al 
.... appearance, but he ought to have appeared, and pꝛochred jj 

— karance to have heen tetoꝛded; and koꝛ his not-appearang, 
tits 


* 


is p2omile is b2oketr ; alle koz the manner, it is not good, & 
cauſe it is not alledged, that he delivered the Tit at the ng 
Miſes, and then the purchaüng thereok is not matertal; thin 
is not alſo any place altedged where he deltvered the CAlrit, 
that is iſſuable; fo? it is laid he delivered it at the *Afſiſes hoh 
for the County of Suffolk ; but where thoſe Afſiles were holde 
non conſtar : Wherefore it was adjudged fo2 the Plaintiff, 


. 
— 
1 


Gi 


Bowles verſus Poore, Hill. 7: Jac: Rot. 1730, in 
2 14 | A aw -. fo2 that one James Strangeways was [cileÞ in 1 


» 4 þ4 
T3815 
OG" "y 


* 24 ͤòl.A ⁊ . w . . w- ef Mac — m . ac. n 2 8 


41 and granted a Rent-charge of 20 J. per annum to Willa 

Rabanks, to him and his Heirs during his. life, and the inn 

of Mary his Mike, and of Dorothy and Mary his Daughten 

and that Will. Rabanks died, Anno 1596. Mary being his Daugh 

ter, who married with the Dekendant Peter Poore, Anno 1604 

And becauſe at Mich. 1597. there was 20 l. arrear, and not pail 

to the ſatd Peter and Mary his Tife; fo2 the Rent ſo arrearths 

ſaid Pusband Ddiſtrained- and avows: The Platntiff plead 

the Statute of Uſury, and found againſt him, and adjudged 

the Defendant;, and a Writ of Erro2 being brought, The 

.., firſt Erroz aſſigned, was, becauſe this Rent granted to one am 

his Heirs, during his life and two others, is not deſceavable 

to the Heir, no2 ſhall the Deir be occupant thereof: But al 

the Court held thefe Limitations to be good enough; andi 

the Heir ſhall have this Rent as a party ſpecially nominated, 

and as Heir by deſcent z although it be not pꝛoperly an Eſtate de 

808. lcendable. Vid. Littleton, 168, 189. 19 Ed. 3. Account 36 Dy. 233. an 
739˙ 16 Eliz. Dy. 11 H. 42. Secondly, it was alledged, that the eſtate 
being limited to him fo2 his own and the lives of two others, his 
"SM own life includes as muchas the lives of the others; andthere 


Co. Lic, 41. b. Loe void td} the lives of the others: Sed non allocatur. Thiedly, 


- 
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ft was moved, that the Avowey ſuppoſing | 
. not paid to the ſaid Pet. Poore and his-Ulife : Wlhereupon he 
diſtraſned; gc. was not good, becauſe it appears it cannot be due 
to the Pusband, but only to the TUife dum ſola fait ; the not 
being married unto him until March 1603. But that was held 
to be but matter of tom; fo2 the avowry being fo2 Rent arrear, 
toſap, that it was arrear to him and his Fee , is but Surplu⸗ 


20 l. to be arrear, and 


Co. 8. 71. 4. 


age; and the Jfſue being taken upon a Collateral matter, Ant 251. 


the Uerviet : And although he doth not ſap, adhuc a retro exiſtir, 
it was well enough in ſubſtance : Therefore the Judgment was 
 —— OT _ 
Fliz. Bradley verſus Banks, Mich. 8 Jac. Rot. 407; 


ppeal of the-veath of her Þusband 3 fo2 that the Dethy- 


hin, oz ſtriking ) -and ſtabbing hem; of which thauſt heinftantty 
ned: The Defendant pleadev, thut he was Indiaen befoze ſurh a 

Aitice of Goal-delivery in the Cöumh of York, und conpitted, 

md after prayedhisClergy; and furthet, to the Fetony and mu- 
er atotetaid, he pleaded Nor guilty-: And hereupon the Platnttff 
| WI demurred- and now levgey fo2 .cauſe ; Firſt, that the Appeal is 
ſought of Ban-flaughter, and he defends, Feloniam & murdrumz 


d 
1 
e 
f 
8 
N and the Her dic found thereupon, it ſhall be adjudged — Poſt. 315. 
N 
n 
5 
ö 
z 
; 
| 
; 
| 


- | uh Y 5 102 of 4 (4) 
77A dant aſſaulted her Hugband ( not having any Utleapon Yet. 204 


md quoad the Felony and Murder atoꝛeſaid, in the concluſion of 


his plea, pleaded Not guilty ; whereas no murder is mentioned in 
the declaration, and therekoꝛe he oughtto have defended feloniam:8& 
homicidium; and concluded to them, and not to the murder: Sed 
non allocatur; fo2 although he pleaded to the Felony and Murder 
afoxefaty; pet that refers to the declaration, wherein chere not deing 
ex malitia præcogitata, it is but homicide. Secondlꝑ, that the convi⸗ 
ſtion was not lawful, becauſe the indiument was, that he ſtabbed 
him, having no weapon dzawn, no2 ſtriking him, and ſo killed him 
contra formamſtatuti : whereas there is not any Statute which pꝛo⸗ 
hibits it, but only taketh away the Clergy from ſuch offendoz z 
avi:thexiervic finding that he was guilty of the Homicide , 
againſt theStatute,is not good fo2 that reaſon: Sed non allocatur: 
Fothe Indictment being framed upon the Statute, the conclu⸗ 
ſion is good, and their Uerdict is purſuant thereof, But it was 
then moved fo2 the Defendant, that this appeal is diſcontinued, 
becauſe the CUrit of Appeal was returnable, Quinden. Michaelis 


the ſame day, and to be freſhly pꝛoſecuted; and the Capias bare 
date 23 Octob. returnable Octab. Hillarii ; all which was entred 
upon the Roll, ſo ſeven days omitted betwirt the return of the 
Crit of Appeal and the awarding the Capias; therefoze a mant- 
felt diſcontinuance ; But it ar | at the * 

92 eng 


which was the 16 Octob. And the -Capias ought to be awarden 


— — 
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being all in one Term (which is but one day in Law) it is ng 
material; alſo the appearance of the party aids that diſcontiny. 
. ance : But all the Court reſolved the contrary, that it is a di 
. continuance; fo2 when a P2oceſs is returned in an appeal, ther, 
.ought another inſfantly to iſſue, and no mean day betwirt ; in 


fo2 another, o2 miſreturned )- map be. well aided by appearanc; 
ok the parties: Wherefore all the Court reſolved foꝛ the Dein 


& # Plaintiff bzought another Action upon the ſame Bond n 


&c. But no Judgment Quod querens nihil capiat per bret 
la there was not any Judgment as to bar him in another Su; 
Therefoze the Court held, that the Plea was inſufficient, 


then it is a ceſſation of the Pꝛolecution, and abſolutely diſcony; 
nued 3 and a diſcontinuance was never aided by the appearance a 
pleading of the parties. Vid. 9 Hen. 5. 2. Stamford 1. But g 
miſcontinuance of Pzoceſs, (as where one Pꝛoceſs is awaryy 


dant, That it was a diſcontinuance ; and he was diſcharged, - 
Level verſus Hall. : 
Abbt upon an Obligation; the Defendant pleaded, That 


ndon, and that the Defendant had thereto pleaded, Non dc 
factum: And that the Jury found it was not his Deed : The a 
try upon the Uerdict there was, That the Defendant ſhould i 
cover Damages againſt the Plaintiff, Et quod eat inde ſinedy, 


„ 
** 
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John Baſpoole verſus William Freeman, Trin. 8 Jac. 
Rot. 1222. in B. R. Et Paſch. 7 Jac. Rot. 246. in 
C. B. Quod vide in Coke lib. 8. fol. 97. a. 


| Ebt upon an Obligation-of 251. dated 6 April 6 Jac. () 
[) conditioned to pertoꝛm the award of Francis Theobald, | 


of all cauſes-and controverſies betwirt them; So as 
the award be made under his hand, and ſealed befoze 
the Feaſt of Saint Bartholemew following: The Defendant plead: 
dedoullum fecit arbitrium; the Plaintiff ſhews that after the Bond, 
- anudbefore the ſafd Feaſt ( viz.) 25 June 5 Jac. the Arbitratoz-ac- 
tepted ſuper ſe onus arbitrii de & ſuper præmiſſa apud. Lond. in Pa- 
rchia & Warda, &. & per quoddam ſuum ſeriptum arbitrii factum 
& deliberatum utrique partium, under his Hand and Seal, ordi- 
navit, &. prout in the pzinted book: The Erroꝛ aſſigned was in 
the matter in Law; but the Court without argument adjudged, 
| That the award was good, fo2 the reaſon ſhewn in the printed 
book, and would not hear any further argument concerning itz 
bat then two other exceptions were taken ; AUhereof one ex⸗ 
teption was taken in the Common Bench; Firſt, fo2 that it is 
pleaded, That the 25 June 6 Jac. the Arbitratoꝛ taking ſuper ſe 
- onusarbitrii per ſcriptum ſuum, under his Hand and Seal, dated 
the ſame dap, oweredand awarded, et. But he doth not ſhewupon 
what day and at what place the award was delivered to the par⸗ 
ties; fo2 that is iſſuable, and ik it were not delivered unto 
them befo2e the day, it is void : But all the Court held, that 
tt is good enough; fo2 when it is alledged, that ſuch a day; 
year and place, per ſcriptum ſuum factum & deliberatum -tg Ant. 264. 
the parties he awarded, ec. it is to be intended to be made 72": . 
and delivered alſo at the ſame day, and it is as good as if it han 
been ſaid, ad tunc & ibid. factum & deliberatum. A ſecond excepti⸗ 
on was taken, becauſe. the arbitrement was fo2 ſuch a Debt 
then in Controverſie, which is at the time of the arbitrement 
made, which was after the ſubmiſſion ; and it is not ſhewn 
in the arbitrement , noꝛ pleaded to be in Controverſie at the 
time of the ſubmiſſion ; and then the arbitrement is not good: 
Sed non allocatur; fo; it ſhall be intended to be in Controverfle; 
as well at the time of the ſubmiſſion, as at the time ol the arbi- 
trement made, unleſs the contrary be ſhewn 3 AAherefoze fo the 
ö | matter 


- 
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— 


matter in Law, notwithſtanding theſe exceptions , the Jung. 
ment was affirmed. Vid. 20 H. 6 18. 19 Hen. 6. the 6 and 36 
of 7 Hen. 6, 4©, 22 Hen; 6. 99. 39 Hey. 6; Aflen. 6. 17. 12 H. 
14, 15. 8 Ed. . 1. Long 5. Ed. 4. 18. 


— — 


Villiers Sheriff of the County of Leiceſter verſus Ha- 
ſtings, Hill. 7 Jac. Rot. 276. | 


Ebt upon an Obligation of 1001, The Condition was, 1 
George Row appeared in the Common Bench, a die Pat. 

in quindecem diebus ad reſpondendum Thoms Allen in placito debiti 
quod tunc, &c. The Defendant demands Oyer ok the Dbligation 
and Condition, which being entred in har verba, he pl 

F. N. Bt. 251. b. Statute of 23 H. 6. And that upon a Capias out of the ry 


(2) 


Pc. 65, 68. Bench to take the ſad George Row ad reſpondendum The 
len, in placito debiti of 320 I. By vertue of the ſaid Wit 

23H. 6. c. x0. the lad George Row mas arrefied and impꝛiſoned, until hea 
tred into the ſaid Bond ; ſo it was not made accoding tot 

Statute, and therefoze void: And it was thereupon demurte, 

aud moved, that this Band is not warranted by the Statue; 

Firs, becauſe it is not mentioned that he ſhould appear ad w 
ſpondendum in placito debiti, no2 is it atcoꝛding to the Tj 

ad reddendum ei 320 l. Foꝛ in debito generally is uncertain; 

ecgulſe it may be in an annuity, 02 rationabili bonorum, q 
iſo the ſym ought to be ſhewn accowing ta the Brit, that th 
party may have Conuſance ta what purpoſe he is to anfwer ; % 

von allocatur; fog the Statute is intended only to erpeſss 

5 toztions and frauds in Sheriffs, and doth nat preſcribe 'ay 
10. 100 ſtrice foꝛm of the Bond, but it ought to be made unto him 
Co. 10. 100. a. Iy by the name of bis Difice, and ought to expꝛeſs the day as 
ce of his appearance; and theſe eirtumſtances being 

rved , althaugh it be variant in other Circumſtances , ts 

not aterialz but being fo2 the Sheriffs p2ofit , in Opp 

an of the people, the Bond it ſelf is made void by the ſaid As 

te, Vid. 3 Mar, Dy. 119. 23 Eliz. Dyer 364. A ſecond erceptics 

- . - kecauſe the Dbligation is fo2 100 l. being fo2 an appearantt 
only; Whereas it hath been adjudged, That an Obligation « 
40. fo an appearance is ſufficient, and ſhall excuſe him an W 

on upon the Cale, fo2 ſuffering one to eſcape, deing bete taken 

upon a mean Pꝛoceſs; and theretfoze the taking of agreator Bad 

is exto2tious, and void within the Statute ; fo2 if he ſhould hal 

ſuch liberty he may take Bond of 10004, anyfo oppꝛeis the pus 

die: Sed non allocatur ; f the Statute noth not reſtraiu him ts 

©. rel. 10.8. ap ſum 02 ayy ſureties; foe he may take one, op tna, 02 m 
yreties aceoꝛding to his diſcretion 3 and when it is only to theap 
of the party, be may take what Sum he plan f |, 

e the party to appear: And although it hath been * 
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obtained and given fo2 Charles 
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Cut the taking. of a Bond of 40 l. is ſufficient ta-ercuſe him 
fo2 an eſcape, becauſe by the Statute he is inkoꝛced to let him 


to Bail; yet non ſequitur, that he ſhould be reſtrained from ta⸗ 


king a Bond of a greater Sum: Wherefore: it was adjudged-foz 


Somerſall verſus Thomas Barneby, Trin. 
9 Jac. Rot. 62-61 


Sſumpſit: Whereas - Communication was betwixt- the 
A Plaintiff and Defendan and concerning credit to be 
"Ox 3 That the Defendant in con⸗ 
ſderation of the pzemiſes, and in conſideration, that the Plain. 
tif would be obliged fo2 the ſaid Charles, in ſuch Sums of mo- 


ey, and to ſuch perſons, as the laid Charles ſhould deſire of 


the, Plaintiff: aſſumed, that he would diſcharge and ſave harm⸗ 
leſs the Plaintiff, of and concerning all ſuch Sums of: money, 
and all ſuch debts as he ſhould become.-bound to any perfon 
in, as ſurety fo2 his ſaid Son; and alledgeth in facto, that he 
it:the requeſt of his Son, 14 Novemb. Jac.. at ſuch a place be- 
ame obliged, as Surety foꝛ the ſaid Charles fo2 his debt, to one 
Robert Clerk in 240 Il. with condition fo; the delivery ot᷑ 20 fo. 
ders. of Lead, upon the 20 day of May following; the: which 
20 foders of Lead, no2- any part thereot the (aid Charles: did not 


deliver: Ulhereupon the Bond was fozfeited,. and he compelled 


to pay the ſatd 240 l. fo2 the debt of the ſat Charles, to the ſata, 
Robert Clark. The Defendant pleaded Non aſſumpſit, and found 
agatnff him to his damages of 250 l. and now moved in arreſf 
of Judgment; Firſf, becauſe it is alledged, that he was obliged 
at the requeſt of the laid Son, and doth not ſhew the day noz 


(3) 


the place where the Son requeſted : Sed non allocatur; fo it is supra 285; 
intended, and ſhall be referred to the day and place that he wag Poſt. 343. 


bound. Secondly, it is alledged, that he was obliged with a Con⸗ 
dition to deliver 20 Foders of Lead, ſo he is not obliged fo2 any 
debt of the Son, but fo2 a Collateral matter, which is not with⸗ 
in that pꝛomiſe, no moꝛe than if he had been obliged to aſſure 
Lands / of his Fathers: Sed non allocatur ; fo2 this Bond to 
deliver a Commodity of Lead, is as well a Debt, as if he 
had been obliged to deliver money. Thirdly , it is alledg- 
ed,. That he entred into a Bond with the Son to deliver 
Lead, but it is not erpzeſſed to whom the Lead ſhould be 
delivered. Sed non allocatur; fo it ſhall be intended to be 
to him to. whom the Bond was made. Fourthly, becauſe 
it is not alledged, that he gave notice unto - the Defen- 
dant of that Bond, noz requeſted him to ſave him harm⸗ 
leſs from it; and the Defendant is a ſtranger thereto, 
and doth not know in what Bonds the Plaintiff is obli⸗ 
ged 


— 
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ged with his ſald Won; and being 4 tute Rnd te be ente 
into by — — .the Dekendant being u ftratiger, ou 
to hade tivrice cherrök kum hum er But if it han been ts thy 

him haenels rom Bonds fonerlp! entren into; it had wh 

ö otherwiſe ; fo2 there by intendment, the Defendant hid a u 
ame xo Conuſance of them, as the Plaintiff: Sed non allocaturz gy 
x Cr. 132,133: the Court ſald, it was all one, and that he qt bis peril tight 
r g. totake notite thereof. Fifthly , becauſe it is ot allevged, th 
Foſt. 433,584. he was compelled to pay-240 l. per debitam legis formam, wy 
doth thew how : Sed non allocatur 3 tb2 it is not material take. 


co. 5-24 hen e-Ciherefoze it was adjudged£o2 the Plaintiff 


T ampion verſus Newſon and Bridget 
£50 7 Bl 


(4) A Sſumpſit: on a pꝛomiſe of the Fewe dum ſola ſwit; k 

Yelv, 210. A — —— Et prædict. Johannes Newſon & Nan 
ven. Et defend. vim & injuriam , & c. Et ipſa Bridgeta dicit, qual 
ipſa non aſſumpſit, Et hoc, &. Et prædict. querens ſimiſier: 
And this being tryed, and found fo the Plaintiff, it was ay 
ven in arreſt of Judgment, That a Plea 8f a Fexe without 
Baus it no Plea at afl; and an Aue being joyned and un 
thereupon is idle, and not alden by any of the Statutes « 
Feofzils: And ok that opinion was all the Court: heren 
aRepleader was awarded. | | 


Burton verſus Eyre. 


Ew of a Judgment in the Common Bench, in an aun 
L upon the Cate againſt the (at Burton, being Sheriff 
the County ot Lancaſter, fo ſuffeving one Mark Woodroff ts 
fcape out of Execution; and Gews how he hav brought a Crit 
Debt of a 1001, tn the Common Bench, againſt the ſaid Mak, 
and recovered there againſt him; and after a Capias ad ſatif 
ciendum, and a Non eſt mventus, thereupon returned, and aw 
ſtatum that he concealed himfelf in the County of Lancaſter, i 
TWrit was awarded to the Chancello2 of the County Palatine 
Lancaſter, that he ſhouſd command the Sheriff to take the (al 
Mark ad ſatisfaciendum, &c. Ita quod the ſaw Chancello2 thou 
have him, 8c. And. that the Chancelloꝛ commanded the Si 
ri, that he od take the fat Mark,, Ita quod the Sv 
riff ſhoukn have him, Coram Juſticiar. &c. And that tht 
Dekendant being Sheriff, did thereupon arreſt him, al 
bad dem in Execativn and at Derby permitted him to 4 


nn OO TIRTE._IOT = R9x x” CR” FF Ss: 
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Farge, ec. per quod actio, &c. The Defendant pleaded Not 
ofiey, and found againſt him, and Judgment accodingly; and 
ereupon Error now brought, and afligned; Fitſt that an Action 
upon the Cate lies not fox this eſca but he ought” to have 
bought Debt: Sed non allocatur; fo2 it is at his election to bing 
either one oz the other. Secondly, that the Writ directed by 
the Chancelloꝛ to the Sheriff, was not warranten by the Mrit 


directed unto him, koz it vartes from the command; fo2 it ought 
9 ban; . be the boby befor 


have bern, That the Sheriff thould-have the body berge the 
ejſoz, Ita quod he*fhotld have him before the Jaſtices, 
the Warrant is, That the Shetiff himſelf ſhould have 


him befoze* the Juſkfices, ec. whith 
net any Dificer to the Court of 'Commy 
tocatur 3 fo2 although there be Erroz in the Proceſs, the She ⸗ 
riff cannot take advantage thereof: But having ſuffered him to 
eſcape, he fs reſponſible to the patty; Thirdly; becaule the 
Declaration was tnRecititig the cairit ; That whereas hehath 
eight a Writ of Debt againſt Mark Whotroffe, and recovered, 
&; And thews-all the matter ak the eſcape, #c. And then it is. 
5 uſual” courſe in the Common Bench is, unde queritur 


wd cum, he brought x Writ of Debt againſt the' Aid*Mark 

,droffs, 8c. and he doth not lay, the forefaid' Merk, Bec 
ſt may. be a ſtranger, and therefore it is not good; and of 
opinion was Williams But aftetwards, upon conference' 
the Pꝛothonotaries, and view- of divers Preſidents ,in 


hat it is the common Coyrſe in Action upon the Caſsi, af- 
Noe Ba ok the Mrit „ tr the unde-queritur to A de no- 
vo, and not to ſay, prædict. &c. ) All the Court held that both 
— are well enough: Wherefoze the firſt Judgment was af- 
oe: | 


William Bird Senior, & William Bird 
Junior verſus Orms. 


E. of a Judgment in Treſpaſs in the Common Bench; 1 


_, becauſe they appeared by Attomey, Whereas William 
Bird Junior was an Inkant, and ought to appear by his Guar⸗ 
dan: and upon Erroꝛ afligned, it was demurred; be- 
cauſe it was alledged, that although it were cauſe to teverſe 
a Judgment agatnſt an Infant, yet it was good enough a- 
gainſt him of full Age, and he ſhould not take any advantage 
of the nonage of his Companion. But it was moved on the 
behalf- of the Plaintiffs in the Trit of Erroz, That the 
judgment being entire foz Damages againſt both, it ſhall 
iat de reverſed fo2 one only, Dr fo2 both; and — 

p as 
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Ant. 274. > far , 10 
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the ru ILSS 


did not nr 


1 Cr. 41. 
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ALL 


yl de his they 
in fe? ems 1 devik my Lands in H. ta Henry 
Fee: And whether that tart ith 2 In 
1 74 
gn a lee 1 Henry, f a a5 | Kt 
eviſe ta John quoad the | Mk 
, deviſed thole Lands, and died w 
WET, 3 
a ation bp 
Coun 75 fo he Þ 
mg 


to Jot 
ia allt e of the l 


apjupged accomingly, | 
Ells verſus Clark, Trin. 9 118 Ror 295. 


Ebt upon an Obligation: and -declares, quod conceffit 
teneri in quinquaginta libris. The Defendant demand 

yer of the Bond, which was entred in hæc verba; Noverw!, 
&c. Teneri, &c. in quinquageſſimis libris 3 and fo2 this variant! 
he demurred in Law: — it — me that =_ words in 


agrees 


291 


Jaco RegisinBancoRegis. 


Warley verſes Purley. 


Ebe upon a Leaſe fo years made by William Warley, a 

Demos afterwards, viz. the 0p, 7 þ yore 

ham-Warley by — and ſold that 

in Fir, Quæ Indentura poſtea infra ſex Es oh vn. pg 

| . 7 Jac-fait debito modo irrotulata juxta formam Statuti. Che De 

pleaded Nondeber, and found again bim: A 
the Verlaration w 


bel and Sands dorſus Corderoy, Trin. ꝙ Jac,Kot.378 


\ Ebe to 97 L 128 8d. upon a BN Obl baked m ay 
8 Jac. Send. x November (towing: 12 


eee vo 5 Be ie 
iluam Corderny do acknowledge my Rif to oe and to be 
indebted to Joh Foxball a Williaw Saua, in the Sum of gr . 
128. 8d. to be paid the firſt of November + For which 

payment tobe made, I bind my RIF to Fes Foxbull in 100 l. Da- 
1 &c. And tt was thrrenpon dummen: Aus whether Forhult 
| ought to being the Acton foz the 1001. oz bath of them foz the 
911,125, 8 d. was the queſtion ; Et * 


Purfry verſus Gryme, Hill. 8 Jac. Rot. 373: 


af: Forthat Denn t, four Aſhes of the Plat 
1 apud Shialdeſdo * eee gd el 1 
no0 Ry a ing 
y E 

| — — ye place bee 0. 0 
of: thi Cloke- in which; er 

fe vr ene ſro th 
Cole er Alia excepring the — erwocd tet [11 
Rowing) Habenduen ES _—_— fi 
———— nod ficient! foret g he (aid Let 


am thete Aden, t Wende Fettbor 
7 1 ohr ite eh, 
al ode 550 are- 
p 


cort ; 


mal'93 


clv. 213. 
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court; That the ſaid Jerome Corbet, and the other Leſlirs, ar. 
ſigned over their Eſfate to the ſaid Ann; That the Defendane 
as their ſervant, took the ſaid kour Aſhes to? neceſſary Cartbote, 
Ploughbote, and bote, to be expended upon the Pꝛemiſſeg; 
and avers the like ol the fad Ann; and it was thereupon dem 


. reds Firſt, begauſe he juſtifies by fonte of a Covenant in an Jy, 


denture, and doth not ſhem the Indenture it being at 
which cannot be granted without Deen But it was thereunte 
anſwered by Yelverton fo2 the Defendant; chat in regard the Dy; 
kendant doth not claim titie thereto, buit only as a ſervant, ny 

athany title to thoſe Trees 62 Land, bn ang matter ſhemn in th 
pleading; thergfoze the Plea is guod againſt him, without they 


1 ing the Deey of Covenant. But all the Court held the-Pleaty 
— 7 4 be 
Pl. C. 148. b. Ant 


Poſt, 301. 
clige,, that it waß well enough; being by the dame Deed ol Len, 
Ik it bad been well pleaded. Thirdly, it was moved, that the Plz 
was not good, hecauſe it / mas not ſhewn, that the Maſter expenda 
9 
the Nea mag halden to he lub and apjurged forthe Plaintiff, / 
44 16} 1201 NU. e BE OE ll (EH el OW 
UTI u 1 t 0 | 
Lilburne verſus Heron. 
Rror 3 Cu reberte a Jubgment in briefe droit, of Landi 
15 0 25 m Qu Dominys; remiſit noþiscurian 
| Us red, and imparled, and alter di 
Lenant, nn —— — 
5 ANY; x 
biok 1 2 ſuppoſeth, Qu 
DI 8, C{Irie: of Not 
15 | i F-0mmung; Rane; 
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tit Cape, as it is, where a Tenant makes a default aftec Tſſite 
oyned3 ko: no Judgment final ſhall be thereupon after Ilſue 
joyned and tryed, But it was theteto-anſwered,'True it is, that 
after Plea pleaded, and Jfſite joytied, oz Demutrer, and day Der 98.4. 
given over, ik the Defendant makes default, no dent at 
thall be given, but the Petit Cape ſhäll be awarden but a'de-/ .- -. 
fault after imparlance, and befoze a Plea pleaved, s quaſiityl +» © 
departure in delpight ol the Court: And therefore Juvgmenttings! = 
hall there be given. Vid. Co. f. fol. 85% Penrins Cale, 26 Flfg Gn 
20 H. S. Dy. 24.12. Ed. a. Judgtmerit 234. 19 Ed.. bid! 238. 
39 H. 6. 16. 12 Ed. 4. 21. 12 H. . 105 13 H. I. Judgnicnt 5451 REID 
| 33 Ed. g. ibid. 262. in what Caſes Ertit Caps ſhifl: be ohpVV? © 
warden: in what: Caſes a'Sevivori the: Lands Hall de om 
tiarded,-which- is but a common Judgment;/anwwhets! Jug 
nent chall be, that the Demandant wall holde it in Perpetalitn; 
nhich is a final Judgment. Noto te in pin rhe Cut ditt flot 
give any refotation, but ſeemed tõ ſitline, chat f Jiidginent Rial: 
ſhould not be given, unleſs upon a departure in deſpight of the 
Court: which is upon a default the ſame Term after imparlance;But 
where day is given to another Term, or to another time certhin , 
and then the Tenant makes default, it ſhall be otherwiſe. But there- 
uthe Court gave noitefolution's But for the otHeH matter, which n 
was not aſſigned fbr Error, u. for that the Wrirböfe Heft a8 Febr. 
Jac. and The Declaration of the Efplebſ was allanged in the kime 

Queen Elizabeth, of the geiſin of the Demandaßt himſeſf 5 and! 
by the Statute of g2 BB, of limitations, a Writ of Rt of His own 
Sciſin caniner-be bur withi thirty years befüre the Wit bidhght 
And this Seiſin may be before that times 'thereSHTthe Weir is il: 
And for that cauſe the: Judgment: theruponigirayiisErroilebus:: 
Wherefbre for tliis cauſe ehſeffy the Judgment Was reverſed !'! 571) -: 


3 * 


722 „ 8] 1 ei 1304 , 405 N¹⁰2ñd e 21 34 S-. 

CH! Legate. S5 Pmohiony and others: 175. 043 30019] 

211% af I; Ha FIT et. ö —— 3716 23120! „ 20 Hu tel. 101 55 

— lüthe Exchequer-Chambevzof u Judgttdntinithe ung⸗ gy: 
Being: Ahr Cale was; Six Beward Pinotion any Sit Ni- cog. 36. b. 

chard Weſton, Extcutoꝛs ol Roſe Riactiion, droht Yition upolt 

hriCaſoagainit Jobu'Tepaie :Evermdyor William Leglite, 0f.W 

wNomike.of che Teſtatox:'tv2-thatthe: Teſtatoy.of the Plathtithy 


mo 3% Hiz. was twebted-200137Fit ronfiveratidn: werdet , 
Defendants Teſtato2 aſſumed to pay it upon tequem, and Ant 

neither the Teſtatoz in his life, no2 the Executoꝛ after his death, 

licet equifii, had paid; whiretpon, ec. Che dant 

pleaded Non aſſumpſit, and found againſt him, and Damages 

alleen ru 2501; 'Apnizthetedporithe Plamtitt had i 3 


| | cnt, 
aUTEnvrafligned/ſF&>g,:Thatothis Acton dies ſta an 
Crecutex Br he is aro6Nhavgeadie upon a promiſe: of hen Wu 
ccd n Serondip gadhud the lennent im the Docliarstion; 
that he had A en tomy all Debts J and not dwertum that he dan 
Us. #4 
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— to pay Legacies, and ſufficient to ſatisfie and di 

that promiſe, is not good; foz ſo is the Cafe between Norwood 
and Read. And this being opened befoze Coke Chiti Juſtice of 
the Common Bench, > and Foſter Juftices of the — 
. — Tanfield, Snigg, Altham and — Barons 


adfudged by al the Agen and Batons of all the Sr. 


Cleydon verſus Taylor inthe Exchcquer- Chamber. 


14) F"Rror ofa Judgment in the Kings Bench; fo2 that the vi 
in anIctian-upon. Trover, was of. 400 buſhels of. Pi 

the Declaration was fozty kutſhels: And Judgment dem gin 

upon Nibil dicie, the ot Enquiry at Damages tecites ix 
Trover and of 400 buſhels: An thereupon Dans 

ges found to 401, and Juvgment accomingiy; and Erroꝛ alligy 

ed, becauſe the Crit of Enquiry of Damages varied: from tht 
Declaration upan the Recazd; there being moze in the Cut 
than in the Recon upon wich the Hidgment was eatrev. Th 
Defendant hereupon alledged diminution, and pꝛocured the Kill 

upon the File: ta be certiſied ; and then pleaded, In nullo eſt er 

3 Cc. 308, ratum : And all the Juftices — held, that lt is Erro; 


Ant. 128, 


1 1 Caſe inthe Court of Wards: + 


(xg )] | Nthony Fleyre and: Ann his Mitt being ſeiled in Fre of the 
een . 2 Am; polden of the fing if 
e Eliz. levied u Fine then ne 
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levied a a tne of that Bannoz, 02, annoz, ſor Connſance de drojt come ceo, &c. 


w te uſe of 700 nber lines, Remainvez.to Anthony 
22 l P Anthony the 


„Ann the Feme ſurvived, Anthony -< Son 1 


e e pg 
„ That he ſhonld nat, -becauſe the Eſtate 


and Ehiet Baron Eſtate li. Co· 9. 126. b. 
ta the Fewe is her e the had by the firſt 
E 0 . Au Inderitance; where 
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died. And whether that were Murder, oꝛ only Man ⸗ſlaughta, 
they doubted, and pzaped the diſcretion, ac. And all the Court u. 
ſolved, that it was but Pan-llaughter ; k he going upon te 
complaint of his Son, not having any malice befoze, and | 
that anger beating him, of which ſfroke he died, the Law ful 
adjudge it to be upon that ſudden occaſion , and ftirring of 
blood; being allo pzovoked at the ſight of his Dons blood, thi 
be made that afſault ; and will not pzeſume it to be upon ay 
koꝛmer malice, unleſs it be found. And although the diſtance 
the place where his Son complained, was a mile, it is not ms 
terial, being all upon one paſſion. So if one hear that his Bw 


ther, o2 Couſin, oꝛ Servant is fighting upon a ſudden occaſim, 


and he goes to the place where they are fighting ( althougha ml 
oꝛ moꝛe diſtant) and finding the Adverſary, fights with him an 
kills him, it is not Murder, but Pan-flaughter : n9herefore it 
was adjudged, that it was not murder; and being before the 
general Pardon, was diſcharged thereby. | 
| Bacon verſus Gyrling. 
Reſpaſs: Upon demurrer it was reſolved, There Leflte 
fo2 life makes a Leaſe fo2 years, ercepting the wood, un- 
der-wood, and tries growing upon the Land, that it is a goo 
exception although he hath not any intereſt in them, but as Let 
{ , becauſe he remains always Tenant, and is chargeable in 
Taſte : TUherefore to pzevent it, he may make the Exception: 
But if Leſſee foz years afſigns over his term with ſuch an Excep 
tion, it is a void Exception. SE 
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Barwicke and Turner verſus Gybſon, in the Exchequer 
Chamber. 


Ovenant : F02 that the Defendant covenanted by Jndenture (4) 


with them; whereas the King had granted the Office of 
Auinageoz of all Dzapery to the Duke of Lenox, (who had made 
the Plaintiffs his Deputies fo2 ſeven years though all places 
within the County of Eſſex, beſides Colcheſter 3 That the De⸗ 
fendant covenanted with them; TUhereas the ſaid Duke had 
made a Deputation of that Dffice in Colcheſter fo2 two years, 
to one. Everden, That at the end of the two years he would pꝛo⸗ 
cure unto them a Deputation foz ſeven years, in the ſame man- 
ner as Everden had it; Proviſo, That they upon the making 
thereof, ſhould give ſecurity fo2 the payment of 100 l. per annum 
Yep f 4; and perfozmance of Covenants : And they alledged 
| „ that they were always ready to give ſecurity fo2 the 
Rent, and that the Defendant had not pꝛocured the Deputation; 
UWhereupon the Defendant demurred : And after Argument the 
Declaration was adjudged good: And upon a 7Urit of Enquiry 
of Damages, damages aſſeſſed to 500 l. and Judgment given 
accoꝛdingly; and thereupon a TUrit of Error bzought in the Ex⸗ 
chequer-Chamber. The firſt Erroꝛ affigned was, Becauſe they 
do not alledge perfozmance of the pꝛomiſe, but only a readf- 
neſs to have given ſecurity: Sed non allocatur; Fo2 they need not 
give ſecurity until depuratton mave; any the non p 
of the pꝛomile ought to come on the other part. Secondly, Be- 
canſe it is not ſhewn, that they required a deputation to be 
made, and the quality how the other was made; noz in facto, 
that there was any deputation made to Everden: Sed non allo- 
catur; F0? the Covenants mention that there was a deputation; 
and he is eſtopped to ſay the contrary, = at his peril ought 
ta 


Termino Hillarii, Anno nono, & 


to pꝛocure ſuch a one to the Plaintiffs as the other was: z and it it 
lies not in their notice hom and. in what manner the other was; 
And that 4 — to nb, it u lat. ide wa 
two years expired, that the Plaintifls migh ts 
thereof after they were due. Thirdly, Be they ſhewed not 
the bzeach, accozding to the uſual fozm, Et fic non tenuit conven- 
tionem in hoc, 8c. Sed non allocatur; Fo? there being a beach 
thereof ſufficiently alledgey,they nid not make a repetition ;.4nd 
when the — is alledged, the purſuing of the uſual courſe s 
not W Mheretoze ye Judgment was affirmed, 


VII 


the King hap any thing in 


the Gant alledged by him in 


Quien Ehizabeth; and 


+ 
c 


 Termmo- Paſe chæ, 


Anno decimo J 4 c 031 Regis in Banco Regis. 


Browning verſas Fuller. i 5 


aſſigned; Fo? that in Aſſumpfit bꝛaught as Erecutoy, al- 
though he ſhews himſelf to be Executoꝛ to him to whom 
the pzomiſe was made, yet he taith not, Teſtamentum hic 
in curia prolatum. The Defendant N Non aſſumpſit, ann 
found agalnſt him, OR gment accozdingly :' And this being 
aſſigned foꝛ Erro2, was held to be matter ok ſubſtance, and not pon. 409. 
of 18. nes And n reverey; Stat. 15 & 17 Car. 2. 3 Cr-551- 
cap 


Ez of a Judgment in the Common Bench: The Erroꝛ (1) 
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unto him in fir, to — at will accozving to bo cuſtom of © the 
Hanno2 ; By vertue whereof he was admitted, entred, and was 
ſeiſed ; and ſo juſtifies, . The. Platntiff replies, that long bel 
the Pannoz;T genElirabeth wasfeiſſ® * © 
thereof in Fe, in Right of the Crow 15 pho'by ber Stewörd. 
fuch a Court, granted the Kaup in auleg 10 by Copy to dim 
Ick, to hold at will ac Wan ec the, rater o 15 Haunoz why 
was admitted unn entred. Upon! 5 Ebbe 2cfertd? 
demurred, ſuppofing that. the Bilal wry | ihe et: 
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IT Cr. 324. 38 I. 
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Termino Paſchæ, Anno decimo 


— 


(3) 
Tones 68. 
Lat. 2. 

1 Bull. 181. 


(4) 
Telv. 214 


234. of March cb t 


Ante 170. 


. 


smith verſus Flynt. 


Ction it one T & harboured and received thy Sch 
ſe into 0 ho 2 A bp before that he was a Seminary 
by The Court held the woꝛds to be ſcandalous and actionable; 
Ann Agne is, made felony. by the men ogy of 27 Eli. 
gment was given fo? the Plaintitl. 


Tynan werſus Bridges, Trin. 8 Jac. Rot. 1222. 


N upon an Obligation, conditioned fo? perfouming of an 
ward made by Arbitratoꝛs by them choſen; who upon the 

it. he. Defendant ſhould pay ta the 
| 201. Fo not payment wheretl, 


cap. 2. 35 2. 


at a 105 4 L 
tee 7 18 aan oh 


And the the 


. Kas ene ae elea aſe tas tio any Bar fo the Plaiy 


- Cuch a releaſe befo2e the 


tiffs Action: And a diffetetice taken bp Juſtice Williams; where an 
It is there a debt ani dup preſently, and may be diſcharged by 


Tale of an a hems N in . Action at debt koꝛ non · perla 
mante of an 
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Ante 273. 
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Et tnt beats t itt | Bens af Mich. — our Lady, 


1 50 ee 0 mn 


„ and e ee A to 


of otivition bꝛoken, in 
NES Hill. Und i Bs 


4 ö 4 x 18 
14 The 


| Ja COBI Regis in Banco Regis. 


» 
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——— 


The Lady Montagues Caſe. 


He Lady Montague did pꝛoſecute fo? the foxfeiture of a Copy: 

hold of a Mannoꝛ of the Loꝛd Montagues her late Husband 

done in his life time, being part of her Joynture: The Caſe was, 
Chat the Coppholdet made a Leaſe of his Freehotw-Lands fo? ten 
years 3 And to avoid a foxteiture, made aLeaſe fo2 a year only of 
his Copphold, accowing to the cuſtom; And Covenants with the 
Leſſee, That he ſhall enjoy the Copyhold Lands de anno in annum 
during the ten years (F092 which he had 20 1. in hand paid him) 
and that if he did put him out after one year, 02 at the end of any 
one of the years, then the twenty pounds (which he had ill be- 
foe hand) ſhould be accounted foz the Rent of the laſt half year : 
And it was held by the Court, Jt a Copyholder makes a Leafe fo2 
g year warranted dy the cuſtom of the Bannoz, 
in annum during ten years; This is clearly a good Leaſe fo2 ten 


pears, and will make a fo2feiture : But here in this Caſe the 
Copyhold Land is not demiſed to hold fag a year, Et fic, de anno in Ante 292; 
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annum fo2 ten yeats; But onlp foꝛ a year,accowing to the cuſtom, 


anda covenant toy the holding it fo2 a longer time at the will of 
the Leſſo2 2 Pet admitting that this were a Leaſe fo2 ten years, 


and ſo conſequently a fozfeiture, pet the Lady cannot take advan- 
tage thereof ; Foz if a Copyhoider makes a Leaſe of his Copybold 
Land contrary to the cuſtom ; and the Lozw of the 02 dies 


(6). 


Et ſic de anno 1 Cr. 234. 
a Poſt. 308. 


— 


before his entry 02 ſeiſure fo2 the foxfeiture 3 That he oz they in co. Lit. 


reverſion oz remainder ſhall never take advantage of the fozfeiture 


done 02 committed before his o2 their time. 


(8) 


Poſt. 331. 


(2) 


Hob. 286. 


Anno decimo JacoB1 Regis in Banco Regis 


wards ſeveral times moved, upon the firſt day of this Term the 


Termino Trinitatis, 


— 


| —_— 


Anne Long verſus King, Trin. 8 Jac. Rot. 13. 
\ Ction fo? theſe woꝛds of the Plaintiff,viz. Mrs. Maſter was 


robbed of 40 l. and 100 marks worth of plate; and Jala 

Ford and Anne Long (innuendo the Plaintiff) had it, and 

for that they will be hanged. The Defendant pleaded 
Not guilty, and found againſt him, and damages afleſſed to 201. 
And it was thereupon moved in arreft of Judgment, that an Adj 
on lay not fo2 theſe woꝛds; Fo? in —_— Plaintiff had it, he 
doth not ſhew, that the ſtole it; Fo2 ſhe might have it by Trover, 
02 emption, o2 otherwiſe lawfully 5 and he doth not charge her, 
that the ſtole it: Allo in ſaying, They will be hanged for it, it is 
but his opinion, and not a direct laying of Felony to their charges, 
QCpon the firſt motion the Court doubted thereof > but being after 


Court reſolved, that the Action lay; Fo2 all the wows being lan 
together, it ſhall be intended that he ſpake them in the won 

ſenſe, .(viz.) That the Plaintiff had thoſe goods feloniouſly, and 
was an Acto2 in the Robbery; And it is further aggravated and 
explained, in ſaying, They will be hanged for it: Therefoze it 
was adjudged fo2 the Platntiff. Note, afterwards this Judgment 
was reverſed in a Writ of Error in theExchequer-Chamber,becaule ' 
the words are not actionable. 


Mortimer verſus Petifer. 


Eplevin; Foz the taking of two Cowes in Buckland-Mead 
in Buckland : The Defendant pleaded, That Buckland- 

Mead contains ten Acres, whereof half an Acre was . Copy- 
hold, parcel of the Mannoz of Buckland in Buckland 5; And that 
within the Mannoꝛ ts ſuch a cuſtom, That every Copyholder,- 
having any Copyhold Land within the ſaid ten Acres, ſhould 
have common from ſuch a day to ſuch a day, in all the reſidue 
ol the ſald ten Acres; and ſhews, That he was a Copyholder 
of one rood of Medow in the laid ten Acres, and ſo juſtifies : And 
Iſſue being thereupon, and found fo2 the Plaintiff, it was moved 
in arreſt of Judgment, that there was a mis⸗trial; Fo2 the 
Ven. fac. is, de vicineto Manerii, where it ought to have _ 
| E 


Jacos1 Regis in Banco Regis. 303 
de Buckland, although the Iſſue is upon the cuſtom of the Mannoꝛ: 

and of that opinion was the whole Court; Fo2 the Mannoꝛ being anc 8. 85. 
alledged to be the Mannoꝛ of Buckland in Buckland, the Ven. fac. . 14. b. 
ought to have been from Buckland : TUherefoze a Ven. fac. de novo 

was awarded. | 


—_—. 


King — 2 Marborough and Craker, Hill. 8 Jac. 
then Rot. 991. — — 


firmæ: The Erroꝛ aſſigned was, becauſe Craker, one of the 
endants at the time of the Judgment was within age, and ap- 
peared by Attomey, where it ought to have been by his Guardian, 
the Judgment being upon Uerdic, and it was thereupon demur⸗ 
red; Fo2 it was ſaid, That this was not Erroz, but quoad him . 
within age: But all the Judges and Barons held, in regard the Ante 256: 
damages and coſts are entire, that the Judgment is reverſable fo2 EE 
both; and fo was reverſed, | | 8 


1 of a Judgment in the Kings Bench in an Ejectione (3) 


Kerſey verſus Lovet. 


L Rror in the Exchequer-Chamber,of a Judgment in the Kings (4) 
Bench, in an Ejectione firmæ: The Erro; aſſigned was; be⸗ 

cauſe the Plaintiff Himſelf betwirt the Uerdic at the Niſi prius, 

and the day in Banco entred, and ſo had abated the Writ 3 And it Ade 25: 

was thereupon demurred, and now he would not inſiſt upon that 

Erroꝛ, but moved another Erroꝛ not aſſigned; Becauſe the Ven. 

fac. was returnable, Die Veneris poſt Craſt. Purific. Sed non alloca- 

tur; Foz ſo it is always intended, and (0 are all the preſidents: 

(Uherefoze it was affirmed, RI e 


Edward Miles verſas Richard Prat, Thomas Richardſon, 
| and Nicholas Babbs, 7 Jac. Rot. 413. 


Reſpaſs : F02 entring into a houſe in Needham Market, and 33 
taking of a Cupboard, Cheſt, and other goods: Nicholas co. 11. 7. a. 

Babbs pleaded Not guilty, Richard Prat pleaded Not guilty, præter 
to the entry into the houſe and taking of the Cupboard; and quoad 
them, he juſtifies,by reaſon of an extent upon aStatute,and aLibe- 
rat. thereupon : And Thomas Richardſon pleaded the like plea; and 
thereupon was pleaded, Nl tiel record, and the Defendant had day 
tobzing in the Recow, uſque Craft. Pur. 7 Jac. And a Ven. fac. ta 
try the Jfſue, returnable the ſame day: And at the day, the Des 
fendant kailed of the Recow; whereupon ft was adjudged againſt 
him quoad that, Et quia neſcitur quæ damna, ideo a Ven. fac. wag 
awarded , tam ad inquirendum de Execut. prædict. quam de 
damnis, 


204 


— . 


Pamnis, Sc. Returnatüe quind. .Paſch. and then the Reco is 


poſtea continuato inde proceſſu in placito predigh, Jurat. polit, q; 


ad in Octab. Michaelis, Sec. Niſi prius, Sc. and then the poſtea jay 


Ante 211. 


Poſt, 533. 


Ante 36. 
Poſt. 354. 


Co. 7. a. 8. 


(6) 
Co. 9. 5o. b. 


Ante 171 

Co. 9. 61. 4. 
Co. Lit. 303. b. 
Poſt. 370. 


Poſt. 3 12. 


returned, and the Uerdic, and 100 1. damages found, and Jud 

ment accodingly And Erroꝛ thereof bꝛought and aſſigned, hy, 
cauſe there was not any continuance between Term Paſch. ay 
Trin. Term, noꝛ from Trin. Term to Mich. Term, but that Term 
was utterly omitted: And there being this diſcontinuance, there 
was a failer of the Recoꝛd; whereupon the Inqueſt is but an Of 
fice, which is a diſcontinuance not atded by the Statute; Fo? that 
aids only viſcontinuances after Aer dict, but not after Demurrerg, 
02 failer de Record. And although Uerdict is to; part, yet the day, 
ages being entire; Jt being diſcontinued in part, is diſcontinug 
in the. whole, and not aided. But the Juſtices ſaiv, (and ſo thy 
were inkozmed by the Clerks) that Continuances may be un 
the Plea Roll, oꝛ upon the Roll ot the Ven. fac. after Jſſue joyna: 


And it it be upon al of them, it fs well enaugh: But the Cauct 
being certified, that it was not upon any of them, The Judgment 


foz this Cauſe was reverſed, | 
Salman verſus Bradſhaw. 


Ovenant: Fo that the Defendant let unto him the Mann 
o Stanton in the County of Leiceſter fo ſix years by Inden 
ture; Aud Covenanted, that he had lawful Right and Eſtate, t 
let it fo2 that Term: And aſſigns £02 bzeach,That he had not right 
noꝛ lawful Eſtate to let it, and ſo bꝛoke his ſaid Covenant: The 
Defendant pleads a Conco2d, that he gave unto him 10 J. in { 
tisfacion, ec. And Iſlue thereupon, and found koz the Plantif, 
to his damages of 120 l and Judgment accozdingly 3 And Etrq 
thereof bzought befoze the Judges and Barons: The paincipal 
Erroꝛ aſſigned was, Becauſe the bꝛeach of the Covenant was not 
well afſigned, fo2 that it is not ſhewn, that he had an Eſtate, no 
how the Lefſoz had not any Right, oꝛ that a ſtranger had eviged 
him by Title: Sed non allocantur ; Foz the Covenant being ge- 
neral, the bꝛeach may be alſigned as general as the Covenant, and 
it lies not in the Plaintiffs notice who hath the rightful Eſtate: 
But the Defenvant ought to have maintained, that he was ſeiſed 
in Fal, and had a good Eſtate to demiſe ; And then the Plainti 
ought to have ſhewn a ſpecial Title in ſome other: But prima 
facie, the Count is good, the Covenant being general, to aſſign a 
general beach 2 Wherefore the Judgment was affirmed, 


Beal 
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i 


— 


Beal verſus Braſier. 


jectione firmæ; Fo; Lands in Blackthorn, upon a Leaſe of one (7 
John Weatherhead : Upon ſpectal Aerdia the Cale was ſuch, fl. c. . 

A Coppholder in Fee makes a leaſe fa; years by licence, rending 
5 1. Rent to him, his Heirs-and aſſigns, at Mich. and at the Annunc. - 
and fo2 non-payment, A reentry; e ſurrenders over to the Leſſoz 
of the Plaintiff in Fee; who being admitted, demanded the Rent 
afterwards at the dap of payment, and koz non-payment reentred; 
and whether his Entry were congeable oꝛ no, was the queſtion: 
The ſole doubt was, whether he who hath the Reverſion of a Copy- 
hold, by way of ſurrender map take advantage of a condition 
vithin the equity of the Statute of-32 H. 8. And without argu- 
ment, Williams and Yelverton (abſente Fleming) overruled it, That 4 
could not, neither by the Common Law, no2 by the Statute ;.* "5 


efoze it was adjudged ko the Defendant, 


# 


"—_— e kad nn” VT” 7 CDS — oo = * or "ad Iz "x" ws 


Termino Michaelis, 


A0 decimo Jacon: Regis i — 


1 werfus Herbie & Jackſon 


I jectione firms : Alter Gendict upon: Not r 5: It an 
moved in arreſt of Jupgmeat; that, the PÞrolaration 1 
—— an it man, that the wo Oskennants Intras 
ge ipſum ( le Plaiut. a firm fa; prædiq g jageit & ex nia 
- where it aunht te habe-been; inv de ej ecru, Sc, Andie 
/ > ing the point of the Amion, is not therefoge:amenvable 3: the; By 
dell. 365.369. allo upon the File was found to be ſo: But all il the Juſtices (Flew 
ſo ing abſente) held it to be amendable; Fo2 it is an apparent miſpj 
ſion of the Clerk, 


JIooſe and his Wife verſus St. 


Ction fo2 wozds : Fo2 that the Defendant, ſpeaking of om 
AliceDunſcombe widow concerning the death of her hu 
band, ſaid, Tooſe his wife (innuendo the Plaintiff) killed thy huſ 
band, (innuendo) John Tunſcombe her hngband, (lately dend: 
After Uerdic, it was moved in arreſt of Judgment, That theſe 
woꝛds were not actionable; Fo? ſhe is not accuſed thereby of Fe 
lony, fo2 ſhe might kill him by Phyſick, o2 by other means: And 
a preſident was ſhewn, in the Common Bench, between 
where it was adjudged, that fo2 theſe wows, thou haſt 
killed J. S. an action lies not; Fo2 . may come to his death, am 
the ather r be the means thereof, by Execution, Bat 
„ oꝛ otherwile /Wherefoze the woꝛds are too general 
. to maintain an action. But the Court here reſolved, That this 
Poſt. 413.438. action well lay; Fo2 it ſhall be intended, he ſpake them in the 
Hob 4s. worſt part, and in nander of the Plaintiff: Therefoze it was 
adjudged accoꝛdingly. Note, Between the ſame parties another 
Pol. * Action was brought, becauſe he ſaid, Tooſe his wife is a Witch „(with⸗ 


1 Cr. 324. 
Ante 130. out further words) and adjudged maintainable. 


Oaſte verſus Taylor. 


(3) $fiumpſit, by David Oaſte, Merchant-ſtranger, againſt wit 
liam Taylor Merchant: Fo2 that whereas by the cuftom 
of London, between Merchants trafficking from London into 


Ante 6. . the 2928 beyond Seas: Jf any Merchant, commozant in _ 
On, 


* rr 2 .DAA4% a 2 * 
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don, and ttafficking beyond Seas, direct his Bill of Exchange, 
bona fide, and without Covin, to another Merchant, commozant 
beyond Seas, and trafficking betwirt London and the parts be- 
ond Seas; Upon ſuch a Merchants accepting a Bill, and ſub- 
ſcribing it ac coꝛding to the uſe of Perchauts, It hath the foꝛce of 
a pꝛomiſe, to compel him to pay it at the day appointed by the 
Bill; And alledgeth in facto, That William Kenton, being a Mer⸗ 
chant; trafficking betwirt London and Middleburgh beyond Seas, 
and commozant in London, directed his Bill ot Exchange to the 
Defendant, commozant in Middleburgh, and trafficking between 
London ayd Middleburgh, requiring him to pay 355 1. Flemiſh, at 
the uſance of four months to the Plaintiff, being a Merchant: 
and that the Defendant accepted thereok, ſecundum uſum Mercato- 
rum, and ſubſcribed it, and had not payed it: LUhereupon, c. After 
Uerdic, upon Non aſſumpſit pleaded, and found fo2 the Plaintiff, It 
ws moved in arreſt ot Judgment, becauſe the Defendant is not 


werred to be a Merchant at the time of the Bill accepted. 


Amyas Cliſon verſus Proctor. 


"Rror of a Judgment in the Common Bench, in an Action of (4 ) 
Trover and Converſion of 300 Todas lanæ. The Defendant 2 Rol. 623. # 

pleaved Not guilty; and it was found againſt him to his damages 

of 300 l. and Judgment fo2 the Plaintiff's The firſt Erroz aſſigned 


| was, becauſe Todas is no Latin wow, Anglice vocat. Todds; and 
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therekoꝛe the Court cannot adjudge thereof, being inſenüble: Sed 
non allocatur; Foz it is a framed wow to that purpoſe, to ſhew 
the intent of the Parties, although it be not a pꝛoper Latine wozw; 
And in the Regiſter, fol. 110, 111. There is Pipam vini, Barrel 
cerviſiæ; and the Book of Entries, 17. & 201. And Manne ſhewen 
0 Pꝛeſident the 12 H. 7. fo2 this point, Todd. lanz and Judgment 


there fo2 the Plaintiff, A ſecond Erroꝛ aſſigned, becauſfe it is al- 


ledged pretii, & c. where it ought to have been ad valentiam : Sed = _ b. 
non allocatur; Fo it is god poth ways. Thirdly, becauſe the F. N Br. 88. 1. 
Dit oziginal was, de quibuſdam bonis & Catallis; and he doth m- 
not chew any at all in the TUrit 3 Sed non allocatur; Foz dif: 
ference is where a TUrit is bzought fo2 one thing only, There 
mention is made in the Crit of the nature of it; But when the pon. 
demand is of divers things, fo2 the zevity of the TUrit, it fs de 
quibuſdam bonis & Catallis, and to expꝛeſs the certainty of them 
in the Count: In the ſame manner it is in Treſpaſs, and ſo are 
all the Pꝛeſidents. Fourthly, fo2 that the Ven. fac. is award de 
vicineto Civitatis Coventriæ, which ought not to be, fo2 Civitas 
Covent. being in the margent, is intended the County; Therefoze as 
a Venire facias ought not to be from a County, ſo it ought not to 
be from a City and thereof the Court much doubted, and cauſed 

| | Rr 2 a ſearch 


Termino Michaelis, Anno decimo 
a ſearch to be made of the P2eſidents in the Common Bench 
and Kings Bench fo2 this point: And upon view of Preſidents 

csc. in all places beſides London, no mention is made of the Pari 

> Kol. 6:2, O; (Uard; And all Ven. fac. are awarded de Vicinet. Civitat. 

Poſt. 493, Which is intended as well de Civitate it ſelf, as de vieineto in- 
fra juriſdictionem of the City; And fo it is de vicineto Eborun, 
Norwich, Sarum, Briſtow, Exon, and all other Cities which are 
Counties in themſelves : And this exception was taken in the 
Common Bench; And upon adviſement they reſqived it to be 
good enough; and ſo was done here, and the Judgment affirmed, 
Vide 7 H.4. 13. 8 . 10. 10 Ed. 3. 27. 10 H. 6. 19. Coke l. 6. 
fol. 14. Ardundels Caſe. | 


Lutterel verſus Weſton. 


TE) Reſpaſs : Upon a ſpecial Uerdic the Caſe was, The cuſton 
© Rol. 507.8: KF of the Mannoꝛ of Carhampton was, That if a Copyholdg 
lets his Lands foz a longer time than a pear, they ſhall be fozfeited: 
A Copyholder makes a Leaſe fo2 a year, excepting the laſt dy 
of the year; and ſo from pear to year, excepting the laſt dy 
of every year, as long as he lived : And whether that were! 
Leaſe fo2 years to cauſe a foxfeiture, was the queſtion; Fo? i 
was not a Leaſe fo2 an entire year, fo2 there is a day in everp year 
excepted, and ſo a fraction of the time; And it is not a Leaſe in 
| two years together; and therefoze was pzetended, it ſhould lun 
— — the loꝛteiture: But all the Court (without argument) reſolve, ' 
that it was a foxfeiture 3 Fo? it is but a ſhift to avoid a fozfeiture, 
and in Law is no avoidance; Fo it is a certain Leaſe fo2 tw 
Co. Lit. 45. b. pears excepting two days , which is a leaſe in effec fo2 mur 
than one year ; and although there be intermifſion of a day, pt 
that is not material; and by ſuch means as he may make; 
lcaſe fo2 two years, ſo he may fo2 twenty; which the Law wil 
not permit: Wherefoze without argument it was adjudged fi 

the Plaintiff. | 1 


Sir Walter Chetwid verſus Meeſton. 


—_—_ Ction fo; wows 3 CUbereas he was Juſtice of Peace ii 


Yely, 220. the County of Stafford, and one Hickman complained unto 

| him of divers miſvemeanozs committed by the Dekendant, and 
was \wom befoze him; TUhereupon he bound the Defendant 
to appear at the Quarter Seſſions: That the Defendant ſpake i 


of the Plaintiff theſe wozds, By your means I had wrong at the 
Seſſions, for you cauſed Hickman to ſwear againſt me a thing 


that was not true, innuendo the ſaid Dath : The Defendant 
pleaded Not guilty , and found againſt him: And now ms 
ved in arreſt of Judgment, that the wozds be not e 
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But all the Court reſolved, that the Action well lay; Foz thoſe 
woꝛds toucht him in this place, in charging him of pꝛocuring one 
to take a falſe Path befoze himſelf: -TAherefoze it was adjudged 
fo2 the Plaintiff, : | 


Biggins verſus Tytherton, Mich. 9 Jac. Rot. 626. 


J NEbt upon an Obligation; and demands 30 l. Upon hearing 7 
_Fof the Obligation, it was entred in hxc verba; Noverint, &. 2 Rol. 147. 
eneri, &c. In trigintate libris, with the uſual woꝛds in all Bonds, “ 223. 
only that wow Trigintate fo2 Triginta. And whether it were a good Ante 290. 
Bond, and whether by this variance the Declaration was not 
ill, was demurred in La; And afterward adjudged foz the - got. 145; 
Plaintiff, Poſt, 335+ 


Barnard verſus Godſcall. 


6 an Indenture, of demiſe ok a houſe to the (68) 
Defendant ; The beach alſigned was, Foz not repairing 1 Rol. 322, 
the houſe within a month after warning given the firſt of January, 

9 Jac. There being an erpzeſs Covenant on the part of the 
Leſſte, fo; himſelf, his Executoꝛs and Aſſigns, that he would 

repair within a month after warning. The Defendant pleads, 

that long time before that warning, viz. 3 Jac. he aſſigned over 

his term to J. S. who had paid his Rent always afterward to the 
Plaintiff ; And the Plantiff accepted thereof, and averrs perfoz- 

mance of all the Covenants until the Aſſignment : And thereupon . 
the Plaintiff demurred; Fo2 this Alſignment doth not take from c. 5%: 
the Lefſoz bis advantage of the expꝛels Covenant. And-notwith- 
ſtanding his acceptance of the Rent by the hands of the Aflignek, 

yet he may charge the Leſſee ozAfſignee at his election. And of 

that opinton was all the Court: Uher etoze without argument it 

was adjudged fo? the Plaintiff. And Williams ſatd, he knew it to 

be ſo adjudged when he was a Serjeant, upon a Demurrer in the 
Common Bench: And tn this Term there was another Caſe | 
betwirt Varnis and Goodcheape, where like CUrit of Covenant wag * Fol 524 
b2ought againſt Leſſee fo2 years, upon an expꝛeſs Covenant fo: 
Reparations: And ſuch a Plea pleaded, and a Demurrer there: 

upon; and adjudged accoꝛdingip foz the Plaintiff, 


| Os 
Clun verſus Fiſher, Trin. 9 Jac. Rot. 664. 


D* fo2 56 J. Rent reſerved upon a leaſe fo; years: Che („ 
Caſe upon Demurrer was ſuch, Anne Bredon Tenant fo? co. 10. 127. 4 
life, made a leaſe fo? fifty years; if ſhe lived ſo long; rendzing 
annually during the term 200 1. quarterly, at Michaelmas, Chriſt- 
mas, the Annunciation, and Midſummer, bp equal portions, 02 

| within 


2 


— 
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Ante 2298. 
Poſt, 500. 


within thirtten walks after-every of the ſaid Feaſts. She dies 

after Mich. and within the thirta'n werks, and fo2 the Rent due 
at Mich. befoze: her death this Action was bzought ; and all thig 
matter being diſcloſed in the Count, the Betendant demurred in 
Liw : And the ſole queſtion was, whether this Rent were due, 
ſhe dying alter Mich. and befoze the end of the ſaid thirtan 
weeks; And it was argued by Hedley fo2 the Defendant, and 
Yelverton fo. the Plaintiff; And after argument at the Bar, 
Fleming Chief Juſtice z and Williams delivered their opinion, 
That this Kent was not due; Fo2 the reſervation being in the 
disjunctive at the four Feaſts, 02 within the thirteen weeks after 
every of the ſaid Feaſts, nothing is due until the, end of the 


. ., . thirteen weeks, but there is only aſßeleckion given to the Leſleg 
to pay it at the Feaſts, if he will; buͤt until the end of the thir: 


Co. 10. 128. b. 
Ante 288. 
3 Cr. 578. 


Ante 233. 


Co. 10. 128. a. 
Co. Lit. 262. b. 


Ante 228. 


teen weeks he cannot demand it by diſtreſs o2 Action of Debt; 
And therefoze is not any duty, and if the Anceſto2 makes ſuch a 
Leaſe, and dies after Mich. befoze the end ok the thirteen weeks, 
this Rent ſhall go to the heir, and not to the Executoꝛ: And ſk 
the Lefſo? releaſe all actions and demands after Mich. beko 
the end of ſix months, this Rent is not reteaſed + but peradven⸗ 
ture by a particular releaſe, with pꝛecile wows, it may be rele 
ſed : And if the Leſſee makes a foxfeiture, and the Lefſo2 en. 
ters therefoze in the interim betwirt Mich. and the end of the 
thirteen weeks, no Rent is due to the Lefloz. . And there is g 
difference betwirt this caſe, and the caſe of Barwick and Foſter, | 
quod vid. ante 233. &c. where a Leaſe made fo? 21 years rending 
annually at Mich. o2 within fozty days, ſuch Rent, the Leaſe 
beginning at Mich. ſhall end there; and the Rent was due ko; 
the laſt year, although ths year expired befoze the fo2ty days; 
Foz the reſervation being annually during the term, at the ſaid 
Feaſts 02 within fozty days, it ſhall-be expounded acco2ding to 
their contract at the end of every fozty days during the term: 
But the Term ending at Mich. fo as there cannot be fozty days 
after, during the Term, The Law rejects that fozty days at 
the laſt Feaſt ; Foz that cannot be, and then it is due at the 
Feaſt, accoꝛding to the contrad of the parties: But here, the term 
being uncertain, depending upon the life of the Leſſoz, the Law 
relſpecs the thirteen weeks as the Feaſts; and as if ſhe dies be: 
foe the Feaſts, it is not due, ſo if ſhe dies after the Feaſts and 
befoze the thirteen weeks end, it is not due by the contract: And 
if there be an eviction by elder title betwixt Mich. and the thir- 
teen weeks, there is not any Rent due; Fo? the reſervation is at 
ſuch days during the term: TUherefoze, cc. Croke Juſtice to 
the contrary ; Fo2 the Rent is reſerved payable annually, and 
is a duty at the ſaid Feaſt, other wile it is not annually reſerved, 
no2- payable ; And the addition, or within thirteen weeks, ig but 
an enlargement of the day of payment, fo2 the eaſe of the Leilee 


at his election : and he denied the Law to be ſo in the Caſes * — 
he 


the death of the-Inceſto2 after Mich. where the eviction is after 


Mich. For he held that the Rent is due to the Executoꝛ, and nat ante 228. 


tothe Peir, and is · due notwithſtanding the eviction. after Mich. ko 
otherwiſethe intent of the parties to have an annual reſervation 
j#deſtroyed, if the Rent be not due until a year and a quarter ac 
ter, Et adjournatur. Vide 38 4 Fhy.:& Mar. Dy. 14 2. & 32. Eliz. 
Smith: & Buſtards Caſe, Note, afterwards it was. adjudged for the 
Defendant. _ | 


Lovelace verſus Feniper, Hill. 9 Jac. Rot. 1375. 


"Rror. of a Judgment in the Common Benehupon confeſſion :: 

The Exroꝛ affighed; fox that the Writ was Debt fog- 40 l. 

he Capias was awarded, and ali the Pꝛoceſſes accodingly; until 
the return of the Plurics- Capias; And then the entry was, Quod 
querens obtulit ſe in placito debitt 40s. and the Defendant made 
default, and therenporn'an Exigent uwarded: And the Defendant 
appeared, and pleaded, and afterward conkeſſed the Action, that it 
was a diſcontinuance upon the obtulit ſe in placito debiti 40 8. 
The P2ocefs being awarded upon that Boll; there is not any con- 
ttnuance as to the Plena of Debe of 40 l. For it may be, that there 
were ſuch leveral Actfons of Debt then depending: But it was 
reſolved to be no Erro?, fo? the appearance hach taved it; Foe a 
appearance-ſaves default in mean Proceſs, (@ this faves the de 
faukts of the continnance by the obruhr ſe: And if the obculiv {6 


ad been in plaedo debiti, omittitig any lum, it had been goon; 


d mentioning another lint; it is clearly god: Wherefore the 
Agment was affirmed.” -- T "1861 


5 2 * . „ 7% 
- - 4 * , 14 3 4 


4 2 Merrell verſus Smit. 8 


Ex of « ant in tg geg Ber tn en Eject firm. 
The Erroꝛ afuugned; I that the firſt Deckaration was, that 


. Ry 


Tio. Eyre the 25 March, 6 Jac. tet to the Plaſntifflands in Hoxe it 


Comitat. prædict. foz feven years 3 By vertue whereof the ain: 
tilt entred and was poſſeffep, until the Defendgit, poſtea, feilicet, 


Anno 6 ſupradict. entred and ejected him (to there is not any 


day mentioned: ) After Imparlance, (as the courſe ot the Com. 


mon Bench is:) the Plaintiſt made a ſecond Declaration, and 
there (without any ſpace made) the ejectment is ſuppoſed to be, 
26. Maij Anno ſupradict. Ind the UUvit was brought ot this cect- 
ment, Mich. 7 Jac. and thereupon the Defendantpleaded Notgui- 
ty, and found againſt him, and Judgment fo2 the Plaintiſk; Any 
whether this were erroneous, becauſe ns day of Epectmont: was 
mentioned in the firſt Declaration, was the queſlion: But it was 
objected, and ſo agreed by the Court, That the ſirſt Declaration 


is the pxtneipal, and material Declaration, and the ſecond is but Ante 103. | 


arecital of thefirſt 3 And if any matter ok ſubſtance bs omitted 


n in 
"4 
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in the firſt, it cannot be alded oꝛ amended by the ſecond; Foz that 
begins with an alias prout patet, ſo it is but a meer recital ; Any 
therefore if the firſt be not good, although the ſecond be good, and 
he plead thercto,and the trial is thereupon, yet the Judgment is er. 
roneous: But all the Court held, That as this Cale is, the firg 
Declaration is well enough; Foꝛ he declares of a leaſe the 25th gf 
March, 6 Jac. which is the firſt day of that years And the Decla: 
ration quod poſtea, ſcilicet 6 Jac. the Defendant ejected him, 
is certain enough fo2 the year wherein he made the ejectment; Sg 
as it appears, that it was after the leaſe. made, and in the ſame 
year of 6 Jac. wherein the ejectment was, and the Action is bzought, 
Ann. 7 Jac. qnd the ejeament being made betwien the making of 
the leaſe and the Action bought, is good enough, although there be 
not any day certain alledged, and the certainty of the day is in the 
ſecond Declaration; and the Uerdict finding him guilty of the 
eſcament: The day of the ejectment is not material, it being befox 
the Action bꝛought: whereupon the Judgment was affirmed, 
f 5 Gyll verſus Glaſs. 2 5 
Rror of a Judgment in the Common Bench; where Clas 
D bꝛought an Action of Debt. foꝛ Rent reſerved upon a . leaſe iq 
years, made by himſelf : Che Dekendant pleaded, that the Plain. 
tiff nihil habuit in tenementis prædict. tempore dimiſſionis prædid. 
The Plaintiff faith, quod habuit in tenement. prædict. And there 
upon being at Jſſue,and found fo2 the Pſaintiff,and Judgment fg 
him, it was now aſſigned foz Erroz, that this Replication was un 
good; Fo? he ought to have chewn to the Court what eſtate he 
had tempore dimiſſionis, (0 as the Court might adjudge, that he 
had good authozity to demiſe ; And the replying generally, Quod 
habuit, &c. is not good, no2 is any Jfſue, and therefoze the Judg: 
ment erroneous ; And all the Court held, that the replication wa 
not good, and that the Defendant might well have demurred fg 
that cauſe: But the Defendant having joyned Jſſue, and the Aer 
dict finding fo the Plaintiff, it is now an Jiſſue ; and the Ueryit 
hath made the Replication good: Fo2 the Court is now alcertaln. 
ed that the Plaintiff had good authozity and eſtate to demiſe: 
 Wherefoze the Judgment was affirmed, - Vide Co. lib. 9. fol. 60. 
Salmons Caſe. » | | 


Lewis verſus Cawardly in the Exchequer-Chamber. 
Ction f02 theſe. wozds, Thou didſt ſet upon me, and tookeſt 
away my purſe with 20 marks in it, go with me before a ju- 
{tice of Peace, I will charge thee with Felony ; Adjudged that the 
Action well lay, and thereupon Erro2 bꝛought in the Exchequer 
Chamber, that the wozds were not actionable; All the Judges and 
Barons agreed, that the woꝛds are very ſlanderous, and ant amount 
as I do charge thee with Felony : wherefoze the Judgment was 
affirmed, 3 


9 8, 
} 
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Goodfon' verſus Duffeild,Hill. 9 Jac. Rot. 2324 


Rror of a Judgment in the Court of Pypowders in Rocheſter, (14) 
E in Debt, upon an Odltgation of 300 l. dated the 4th of May, — 548. 
9 Jac. And the Action bꝛought thereupon 24. Decemb. 9 Jac. The ä 
ernennen the lame day, and Iſſue thereupon, 
and found koß de Platurtiff';-and Jubgment arcoꝛdingly. And the 
Ett02 amigned, fo2 that ut rannot de in the Court of Pypowders, 
102 upon an Obligation made at anvther day; but they ought to 
ſue there koꝛ Conttacts, and things arifing in Fairs and Markets; 
Aud it is u Court fo2 thoſe catiſes, and not fo2 any other: But it 
was thereto atiſwereb, and retolved by the Court, That true it is 
Hoperly a Court of Pypowdersfs fo! Fairs and Markets, and foz 


, fauſes ariſing within Fatts and Markets, and not fo2 any other; , ron. 2. 


by cuſtorn th Alits 92 Burroughs, for any cauſes, as debts upon » 545 
Bonds, oz otherwiſe; Foz they ate Courts caiſed by cuſtom and Co. lib. 10. 73. 
Preſcription, aud may de fo? any cauſes done at any time, being 

tranſitoꝛp and perfonat;and ſd they be in divers Cities, as in Briſtol 

and Gloceſter: And the Recow was cited Mich. 8 Jac. Rot. 146. 

between White and Hunt; where ſurh a Judgment in Oloceſter 

vas affirmed to be good; and Hill. 33 Eliz. betwirt Perd any 3 cr. 236. 


But a Coutt vt 3 fo) the ſpien thereof,may be = ©: 46. 


| Chambers, where ch or Teſs wa atfedged to be in Canterbury, 
cc 


and holven good; And the od was hete, Curia Domini Regis 
pedis pulveriſati tent. apud Civitat. Roffenſ. coram Ma jore & duo- 
dus concivibus, ſecundum conſuetudinem Civitat. a tempore cujus, 
&c. Ac ſecundum priviledg. & libertat. ec. eonceſſa & confirmata, 
&c. A lecond Etroꝛ alſignev ore tenus was, That this ſtlle of the 
Court, that it is by cuſtom, and by Charters of the King and his 
Pꝛogenitoꝛs conceſſa & confirmata, &c. is repugnant in it (elf; 
+: the Charter determines the pꝛetcription: Sed non allocatur; 


For a Cont being by pleleriptton is not taken away by the grants 


and confirmations of Rings; Bet they may ule their Charters 2 Rol. 27: 
as confirmations, 02 as grants, oz may claim thoſe liberties by | 
melcription, notwithſtanding ſuch Charters; Foz, as Fleming ſaid, 
every Coꝛpoꝛation uſeth in every Kings time to take a new confir⸗ 
mation of their tiberties3 Otherwiſe they ought to plead upon a 
Quo Warranto bzought fo2 the uſing of their liberties, oz in Eyre Co. 9. 28. a. 
allowance of them, elle they be not jeſtffiable. A thirvErro? alſign⸗ 
ed ore tenus was,That the Court being (as it is in the ffile of the 
Court) Coram Majore & dnobus concivibus, the Venire facias ig 
mide returnable coram J. S. Majfore vel deputat. meo; & coram duo- 
bus concivibus at ſuch am hour; whith is not good: Fo? it doth not 
appeac;That either by cuſtom oz Charter the Bajo? might make a 

» 0? that pꝛoceſs ſhould be terurnable befoze the Deputy; 
Ind therefore the Venire facts tg 2 ard not alved by 
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(15). 


And ſhews, that he himſelf affirmeda plaint of Treſpaſs in the 


1 Cr. 318. 
Co. 6.20. b. 
Co. 10. 74. b. 


1 Cr. 284. 
Poſt. 5 1). 


Co. Io. 76. a. 


(16) 


Arbitrement; The Erroz aſſigned was , Fo? that the Arbitre- 


the Statutes of Feofailes 3 and the Court ſeemed to incline ta 
that opinion; But wiſhed the parties that the Defendant ſhould 
put in new bail into this Court; And that the Plaintiff ould 
declare de novo. | 


Johns verſus Smith, paſch. 9 Jac. Rot. 364. 


Reſpaſs of falſe Impꝛiſonment fq2 fourteen days: The De. 
fendant juſtifies, foꝛ that the Court of the Parſhalley wag 

an ancient Court, to be holden befoze the Steward and Yarſhall 
of the Hoſtel of the King which Court hath Jurisviction to ham 
all Pleas of all Treſpaſſes within the Uerge 3 And that there were 
divers Dfficers, called Portatores virgarum within the Uerge, who 
were Dfficers of the Court; And that all Pꝛecepts have bien uſey, 
from time whereof, ec. to be directed to the Marchall to be exe 
cuted by himſelf, o2 ſuch Officers by his commandment ore tenus: 


' Marſhalls Court againſt the Defendant.to2z Treſpaſs within the 
Uerge: And thereupon a Pꝛecept was made 23. Septemb. 7 Jac, 
at S. within the Uerge, to the Marchall to take the Plaintiff a 
Habendum his body at the next Court, cc. and that the Warſhall 
commanded one Riſeby, being Portator Virgæ there, to take the 
Plaintiff, Ita quod, &c. and that the Defendant ſhewed the Plain 
tiff unto him, and came in ald of him, cc. and ſo juſtifies, t. 
And it was thereupon demurred 3 The firſt exception taken was, 
becauſe the p2eſcription is to hold all pleas of all cauſes within the 
Uerge, and it is not ſhewn between what perſons, and therefoy 
it is not good; Fo? it is againſt the Statute of 28 Ed. 1. that 
they ſhould hold any Pleas unleſs betwixt perſons of the Hoſtel. 
A ſecond exception, Fo2 that the pzecept oꝛ Capias is returnable at 
the next Court, and it is not upon any day certain, ſo he might 
be detained in pziſon a long while, not knowing when the Court 
ſhall be holden 2 And all the Court reſolved, that ſuch awarding 
of pzoceſs was ill; and he who was arreſted upon it, might main. 
tain an Action of falſe Impuſonment: wherefoze fo2 this caule 
pꝛincipally, It was adjudged fo2 the Plantiff,- POET 


Thinne verſus Rigby, Trin. 9 Jac. Rot. 646. 


E Un in the Exchequer⸗Chamber, Upon a Judgment in the 
Kings Bench, in an Aſſumpſit, fo2 non⸗perfoꝛmance of an 


ment was void in hoc, that the ſubmiſſion being concerning the 
cutting down of certain Tries in S. They awarded that the 
Defenvant ſhould have them; And that he ſhould give ſecurity to 
the Plaintiff fo2 the payment of 16 J. at two days: The Plain⸗ 


tiff aſſigns the breach, that he did not give ſecurity, no2 __ 
| TY N money; 


w — _ „ — ane. he. cs. 
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was reverſed. 
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money3 Aud it was agrivd dy all the Judges am Bargus, that 
it was a void-aybitrentent: fox the uncettainty, ——ů— 
ſecurity he ſhould give, whether y Band 02 otherwilez and every 
arditremens onght to de certain, that the party may know what 
he is to petto. Vide Co. 5. fot. 77. 8. Setondiy, the arbitre- 
ment was, that the Befendant How leave fo many-of the tres 
to the Plaintiff fo2 houſebote and hedgbote, as the Arbitratoꝛs 


upon adviſs with Counſel at the next Adiſes ſhouid appoint ; And ?o. 534 
| fox this cauſe it was held to be void, fo2 they did not make a per: 


fect arbſtrement, and they might not veferve authoaty to them. 
ſalves, to execute ata future time: Wherefore the Judgment 


Kirby verſus Hanſaker. 2205 


"Rror in the Exchequer-Chambev of a Judgment in Debt, (17) 
upon an Obligation of 600-1. The Erroꝛ alligned, becauſe 
there was not a ſufficient bach allengen; Foz the conditton 
deing, that he chould enjop ſuch Lands without evictton 3 The 
hjeach was alſigned in che Recovery by verdict in Ejectiene firmæ 
upon a Leafe made by one Eſſex, . anv!:npth not ſhew what Title 
Efex had to make the 'Leaſe,. but avers, that Eflex had goon 


Title z and it might be he had Title derived from the Plaintiff * 423. 
himſelf, after the Obligation made ;.and therefore hs ought to bb 14. 


ew, that he had good and Ezgac. Title befoze the Leaſe made: 
And fo2 this cauſe all the Judges and Barons bein the Replica- 
tion to be ill; Fo2 it ought to comprehend a full and manifeſt 
beach, otherwiſe it is nat gon: And altbough in this caſe Jſſue 
was taken, that the.recovery was by Covin, and not by lawful 
Title, and found foz the. Plaintiff that it was not a Recovery 


byCovin, but by lawful Citle; yet that helperh not, the Replicg- "*** 


tion being ill: TUherefoze it was Reverſed, Note, This exception 
was taken in the Kinga Bench after. Verdict before Judgment, and 
diallowed, becauſe the Verdi had made it good. Alfa another ex- 
ception was. taken there, For that the Trial was by a Jury of the "4 


County of Berks, where it ought to have been by à Jury of the 


County of AMiddlaſex, the Triabheing at Exchequer-Bar, the qua- 
ſion being whether the recovery were by Covin z But becauſe the 
— was not only af the Covin, hut whether it were upon true 
Title (for then it could not be by Cavin) Therefore the Trial by 
the Jury of the County where the Land lay was good enough; But 
to this point no anſwer was made upon the Writ of Error, 


Holland verſus Stoner. 
J7Rror of a Judgment in the Kings/Benchin.an Acton foztheſe (18) 


Sf 2 Erroꝛ 


dboꝛds, Thou art a lewd fellow, thou didſt ſet upon me by the 3 Cr. 850. 


high · way, and take my purſe from me, and I will be (worn to it, The Ao 312: 


— 22 
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Erro2 aſſigned was becauſe-an Action lay not fo2 theſe wozds; 
Fo2 he doth not charge him with Felony, noꝛ with robbing of him, 
4 —4 oꝛ with any felonious taking away his purſe, and it may be he took 

it away in jeſt, oꝛ foꝛ ſome other cauſe, and it is not any direa 
| flander ; And ol chat opinion were all the Judges and Barons; 
Yherefoze the Judgment was reverſed, | 


Denbaugh verſus Woodley, Hill. 9 Jac. Rot. 1111. | 


Ep Rror of a Judgment in Treſpaſs : The Erro? aſſigned; Be 
3 Cr. 30s, 0dtauſe at the Niſi prius one Jury-man only appeared; and a 
Tales de circumſtantibus was awarded, which was in this manner 
returned upon the Pannel, viz. Nomina decem talium de novo 
appont. And there were eleven names returned, and eleven ſwoyn, 
which cannot be; Fo? if the Juſtices had authozity when one only 
appeared to award Tales de circumſtantjbus; They ought to award 
decem tales & octo tales, and not upon decem tales, to return u- 
decem. But all the Judges and Barons ſaid, they might award 
Tales de circumſtantibus, to make a; full Jury when one only ap 
Co. 10. 103. a. BBArS 3 And the Tales ſhall not be ten Tales, and afterwards cight 
Tales, ag in Banco, hut generally a Tales de circumſtantibus; aud 
here the addition decem is hoid, and that woꝛd ought to be ſtrucken 
out, and then it is well enough: Lhere de they awarded, that t 
ſhould be amended, and the Judgment was affirmed ; And thy 
ſaid, the common courſe in all Circuits vas to award Tales when 


one Juro2 only appeared. 


Fox verſus Ines, Hill. 9 Jac. Rot. 948. 


(200 Ebt fo2 800 1. Foꝛ that the Defendant per: ſcriptum ſuun 
obligatorium 22. April, 20 Eliz. Cognovit ſe teneri to tht 

Plaintiff in 8001. Solvendum cum requiſitus efſer! The Defendant 
demands 0ze--of the Obligation, which is entred in hæc verba; 

ok a Statute Merchant acknowiedged at Salisbury made 

by him and thi others joyntly and ſeverally, Solvendum at the 

Feaſt of St. George the Martyr, Anno 1580. The Dekendant 
pleaded, that the Clerk named to be the Clerk of the Statutes 

there, and to keep one piece of the ſeal, was not a Clerk deputed; 

And upon this, the Plaintfff demurred: And upon the reading 

the Recozd, it was moved, that this plea was inſufficient, which 

was not much defended 3 But it was ſhewn, that the Declats 

tion was clearly ill, becauſe he declares upon a Statute Obly 

cr. zs. Vatozp, ſolvendum upon requeſt; And it nom appears to be pay 
3. *5* alle at a day certain, which was held by the whole Court to be 
an incurable fault: It was then moved, that the Plaintiff might 
diſcontinue his luit; Fo2 otherwiſe he ſhould by that; lip be bar- 
red of his Bond: And it was replied by the Court, That the 
Ante 33. Plaintiff after a Demurrer cannot diſcontinue it, 2 the 
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Courts licence; and although the continuance be not entred, it 
may be entred at any time, and the Dekendant by licence ok the 
Court, fo: his own advantage, may enter the kontinuance: 
Mherekoꝛe becauſe the Suit here is upon a Statute acknowledged 
34 years ſince, wherein the Defendant was but a ſurety, the Court 
gabe further day until the next Term; That in the interim the 
parties might treat and compound; And that the Defendant 


might enter the continuance. 


Doctor Leafield verſus Helicar. 


1 koꝛ Tythes taken : The Dekendant Juſtifies, as ſer- (21) 

I vant to a Patente of the Quins fo2 years,and byhis com: © 10.88. *- 
mand > and doth not ſap, hic in curia prolata : And fo2 this cauſe 

the Plaintiff demurred in Law generally, and Judgment foz the 


Plaintiff, and now Erro2 was bzought and aſſigned, fo2 that he 


being but a ſervant, the Letters Patents from the Queen do not 


belong unto him, and therefoze his Plea without chewing them 


was good: But all the Juſtices and Barons conceived, in regard 

he derives his Title from the Patentee, not by ac in Law, but by co. ro. 599. a. 
bis command, that he ought to ſhew the Letters Patents, as well ame — 
as mou claims intereſt under the Patent by Alignment: But po. 350. 573: 
be who claims intereſt under an Act in Law; (to that he had no Ante 109. 
means to compel the Patentie to ſhew it) may Juſfifie without 


chewing it: Mherekoze the Judgment was affirmed, 


; Termino 


Termino Hillari, 


Anno decimo Ja c 01 Regis in Banco Rega 


Arnold verſus Bidgood, Hill. 10 Jac. Rot. 166. 


Ebt upon the Statute 2 E. 6. c. 13. fo2 not ſetting out 
CTythes. The caſe was, A man being-poſſeffed of a leaſe 
of Tythes in right of his wife as Executrir to her fa: | 
| mer husband, grants totum jus, titulum & intereſs 
ſuum de & in decimis prædictis. After Aerdia fo2 the Jfaintiff (us 
claimed under the ſald Gzant,) It was moved in arreſt of Jus 
ment, that the Declaration was not good, becauſe the Plaintil 
had not ſet fo2th any good title to enable himſeif to the Tptheg, 
And the books of 10 E.4.1. & 19 H. 6. 40. were cited to that purpoſe; 
But the whole Court unanimouſly reſolved, that the Gzant way 
good, and the leaſe he had in the Tythes in right of his Fe-ve bh 
thereby paſs : Fo? he granted totum jus, titulum & intereſſe ſuum 
de & in decimis prædictis; And by Doderidge the vo Suum doth 
impoꝛt a pꝛopʒiety in poſſeſſion, and is an one as if he had ſpecially 
named the ſame in the Gzant 3 Noz could it be mote certain) 
named oz expꝛeſſed. There was then an objection made out of the 
Proviſo in theStatute foꝛ diſſolutions, that all Leaſes made by an 
Abbot within a year befoze the diſſolution, ſhould be void; and this 
Leaſe was pꝛetended to be ſo, and therefoze void. But it was 
thereto anſwered, that here the Aue was only, whether he were 
diſcharged of Tythes oꝛ not. And the Jury gave their Uerdic di⸗ 
rectly, that at the time of the diflolution there was not any dil⸗ 
charge of Tythes: And this Leaſe being but an inducement only 
to the Title of the Plaintiff, the Iſſue therefoze is well enough: 
But if in this caſe there had been any miſpleading 02 mil trial, the 
Court held clearly it was aided by the Statutes of 32 H. 8. & 
18 Eliz. cap. 14. and cannot be quaſhed after Uerdic : Thereupon 
Judgment was given, and entred fo2 the Plaintiff. 


Shecomb verſus Hawkins. 


Jectione firmæ: Upon a ſpecial Uerdict the Caſe was: 
| PMzs. Luttrell being Tenant in F of the Mannoz of D. 
whith was then in Leaſe fo? years, levied a Fine thereof to the 
uſe of her ſelf fo2 life, and after to the uſe of her eldeſt Son 
in Tail, reſerving power to Her ſelf to make Leaſes at any 
time fo2 21 pears : Befoze the Leaſe in being expired ſhe made 
another Leaſe to J. S. (under whom the Defendant — 
| 02 


— 
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fo2 21 yeats, to begin after the determination of the fommer leaſe, 
and died. The firſt Leaſe expires; the Son enters, and makes a 
Leaſe to the Plaintiff : And it was adjudged fo? the Plaintiff ; 


Fo; it ought to have been a Leaſe in-poſſefſion, and not an intereſt von. 34). 


to begin in futuro, o; reverſion after another eſtate determined; 
Fo2 then ſhe might by infinite Leaſes detain thoſe in reverſion 
out of poſſeſſion fo2 a long while; which is againſt reaſon, and the 
intent of the parties. Vide Coke 6. fol. 33. a. 


Auſtin verſus Auſtin, Trin. 10 Jac. Rot. 3558. 


Ction ſur Trover - The Defendannt pleaded, that befoze the 
time, wherein the Plaintiff ſuppoſeth the goods to come to 

the Oefendants hands; One S. A. was poſſeſſed of them, and 
amongſt other goods (old them to the Defendant, but retained 
them in his own hands, and afterwards ſold them to the Plaintiff, 
by reaſon whereof the Plaintiff was poſſeſſed, and afterwards loft 
them, and they came to the Defendants hands, who converted 
them, prout, &c. whereupon the Plaintiff demurred; And it was 
held by the Court, to be an ill Pleaz Foz it amounts to a Not 
Ity : And it was doubted whether the Court ſhould compel the 
Defendant to plead Not guilty, oz award a Writ of Inquiry; 
But at laſt it was reſoſved, that a Writ of Inquiry ſhould be 


awarded, 


(3) 


nte 122, 


Cr. 157. 


Ante 1 65. 


— öU－ił4—ÿ — 


(1) 


(2) 
1 Rol. 897. 


Poſt. 5 49. 
Ante 143. 


had not ſufficient diſcretion for the managing ol che Land; am 
the Rent map be greater than the value of the Land, But th 
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Ketleys Caſe. 


Ebt b2ought upon a Leaſe £02 years, fo? arrears of 

Bent againſt R. The Defendant in Bar pleaded Jy 

fancy at the time of the Leaſe made - whereupon the 

| Plaintiff vemurred, Theſvle queſtion was, whethee 
a Leaſe made to an Jufant were void: And it was objected that 


it ſhould be vold, becauſe it might be-pyejudictal unte him, who 


Court held it to-be voſdable gnly, at his election; Fo? if it were 
fo2 his benefit; it Call be no ways nt But the Infant at his 
election may make it void, by refuſing and waiving thy Land, 
befoze the Rent-day comes; Fo2 then ho action of Debt will lie 
againſt him: But in the paincipal caſe it was not ſhewed, that 
the Rent was of greater value; and the Defendant was of ful 
age befoze the Rent⸗day came: Therefoze it was adjudged fo 
the Plaintiff. 


Memes Cit -— 


Ebt bzought by Higgens, &c. It was held by the Court, That 

if one be arreſted upon Pyoceſs in this Court, and puts in 

bail, and afterward the Plaintiff recovers, and the Defendant 
renders nat himſelf accoꝛding to Law, in Safeguard of his bail; 
That aintif may at his election take execution, either againſt 
the —— 9 Bail: But ik he takes and arreſts the Bail, al- 
though he had not full ſatisfaction, he ſhall never afterwards med- 
dle with the P2incipal : But if two be bail, although one be in 
execution, yet he may alſo take the other: But if the Puncipal 
be in execution, he cannot take the Bail. 


I 
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Geuſh verſus Mynns. 
Reſpaſs: Quare vi & armis clauſum fregit, &c. The Defen- 


(3) 


dant juſtifies upon a repozt,that a vermin (called a Badger) 2 Kol. 3s. 


was found there ad damnum inhabitantium, by reaſon whereof he 
uncoupled his Pounds in the place where, ec. and hunted there, 


und found the Badger, and chaſed him, until he earthed him in 


the place where, and thereupon digged the ground and took the 
Badger, and killed him: And that afterwards he ſtopped up the 
earth again, Quz eſt eadem tranſgreſſio, & c. and demand Judg- 
ment: TUhereupon the Plaintiff demurred. And it was held by 
the Court, that the Action well lay; Foz although the Common 
Law warrants the hunting of ſuch ravenous Beaſts of prey in 
another mans Land, becauſe the deſtroying of ſuch creatures is 
profitable fo2 the publique: Pet the Law requires, that ſuch things 
be done in an oꝛdinary and uſual manner: And this is confirmey 
and explained by the Statute of 8 Eliz. cap. 15. Fo although the 
Statute gives reward fo2 the killing of Uermine, pet it ſaith it 
muſt be with conſent, and with reaſonable Engins and deviles : 
Therefore there being an oꝛdinarp courſe (viz. hunting) to kill the 
Badger, the digging fo2 him was unlawful. Nicholas Caſe in 
36;8& 37 Eliz. fo} a For is expeſly to that purpoſe. 


Pit verſus Webley. 


Rohibition was pꝛaped upon the Statute 23 Hen.8. cap. . fo2 
being cited out of the Diocels, contrary to the Statute. The 

Caſe was, Pit had a TUartrant from a Juſtice of Peace, and 
ſerved it upon Webley, as he was coming from Church from 
a Sermon, upon a week dap: TUhereupon Webley libeld 
againſt him in the high Commiſſion Court, where the cauſe of 
arreſt was allowed 3 But fo2 the contempt, the Court there gave 
Webley 6 1. coſts ; and fo2 thoſe coſts there aſſeſſed, a Prohibition 
was pꝛaped. But Man the Secondary infozming the Court, 
That he never knew of any Prohibition. grounded upon a ſug- 
geſtion grounded upon this Statute, there being many excepti⸗ 
ons therein; The Council fo2 the Plaintiff in the Prohibition 
thereupon relinquiſhed their ſurmiſe upon the ſata Statute, of 
his habitation within a peculiar Dioceſs, and framed the ſug⸗ 
geſtion upon the Statutes of 1 R. z. cap. 15. & 50 Ed.z.cap.5. which 
prohibit arreſts in time of Divine Service, Et in eundo & redeun- 
do to and from the Church; and thereupon pꝛaped the Prohibition. 
But it was ſaid, That thoſe Statutes are, where the matters are 
betwirt one common perſon and another, but not where it concerns 
the King and a common perſon, as here it did; this arreſt made 
being at the Kings Suit. And to this opinion the Court ſeemed 
to incline, and that there was juſt cauſe fo2 a Prohibition: Burt 
Tt further 


2 Rol. 5 58. 


(4) 
I Cr.79. 162. 
339» | 


1 Cr. 97. 


— — 
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further day being given, the parties mean while agreed, 


Hankinſon verſus Sandilaus, Mich. 10 Jac. 


| Rot. 461. 
(5) Ebt upon an Obligation of 40 l. Upon Oyer of the condition 
2 Rol. 148. thereof, the caſe was; Two bound themſelves, or any of 


them, their Heirs, Executors, or either of their Heirs, &c. And the 
Action was here bꝛought againſt one of the Obligoꝛs only, the other 
then living : whereupon the Defendant demurred in Law. And 
whether this Bond be joynt and feveral,. oz only a joynt Bond 
to be ſued againſt them doth, was the queſtion : It was urged fy 
the Defendant, that the Obligation was fealed and delivered by 
both of them joyntly, and was a joynt Bond, and the woz2ds ſub 
ſequent, or either of us, (in refpec one of the Obligoꝛs was to be 
diſcharged thereby, it being incertain which of them) was therefore 
void. And it differed from the Caſe in Dy. fol. 19. where thyee 
were bound in an Obligation, Obligamus nos, & utramq; noſtrum, 
&c. The Bond there is joynt and ſeveral, all of them being { 
bound at the beginning: But it is not ſo here; Fo; firff, both a 
them are here bound, and afterwards follow theſe woꝛds, Or ei 
ther of us; And the Dbligee hath accepted it as a joynt Deed, 
and ſo ought to purſue the ſame : But it was held by the Court, 
that the acceptance here is not material, as to the election, but it 
pler 310 · till remains at the pleaſure of the Dbligee to ſue them joyntly and 
ſeverally. And the joynt delivery of the Bond ſhall not make it to 
be a joynt Bond, and not ſeveral 3 The ſame being by the Law 
jopnt and ſeveral : And in this cafe Er and vel are all one. And 
the Court thereupon overruled the Demurrer; And Judgment 
was given, and entred fo2 the Plaintiff, {| 
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A Doyley verſus White, Hill. & Jac. Rot. 8 63. 
(1) 


r 
at at the time of the 


ed againſt her, and not againſt her husband ; and in this Caſe of 
her ſubſequent Marriage with Doyley (he not being ſo much as 
once named in any part of the Recow) if the Sheriff had returned 
that ſhe now was married, he would have falſified all the pzociep- 
ings : And therefozo they relolved, that the Acton was not main- 
/// her bn dns gay | 


Ty 
v5 
ns 


. 


MY. h cory > WR 
Marthew verſus Crafs. 


Ction, Foꝛ theſe Words Thou att an Whoremaſter, for thou (2) 


baſt iin with Brom wife, and hadſt to do with her againſt 
a Chair; By reaſon of whith 7 jolt his Matringe, ad dam- 
num, &c. After Uerditt fo2 the Plaintiff; it was moved in arreſt 
of Judgment, that the wozws were not actionable , but exami⸗ 
nable only in the Spiritual Cuurt: And that this was the 


firſt pzeſtdent, where loſs ak Marringe was ever laid foz wows 
ſpoken of a man; and fo, not tte to Ahne Davies Cale,Co. 4. fol. 
16. But it was tonceſuen by the Epurt, that there was not any 1 Cr. 269, 
difference betwirt the Caſes, as ta the binderante of Marriage 
either of a man 0z of a woman: hieb being alledged in this 
Caſe, and a temporal loſs and _ to enſne 9 — 

2 oug 
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Ante 213. 


k 


(3) 
2 Rol. 80. 


(4) 
r Rol. 750, 
3 Cr. 356. 
Co. 11. 38. b. 


(5) 


Paſt. 362, 
{ 


Foz if Tozn be cut down, although a ſtranger take it away be- 


though the Crime is to be puniſhed in the Eccleſiaſtical Court, yet 
theſe woꝛds give the Tempozal Court Jurisdiction, and fnakes 
them here actionable: So the calling.of one.Baſtard, is triable any 
determinable in the Spiritual Court; pet when matterſubſequent 
is laid which is triable in a Tempozal Court, (as to entitle him. 
ſelf to be Heir, 02 where he ſhews ſome poſſibility of being Heir) 
this maketh the calling of him Baſtard to be adtonable at the 
Common Law. So here, by reaſon of the allegation of his lol 
of Marriage, by theſe wozds ſpoken, the Action is maintanable ; 
And Judgment was given koz the Plainttff, | 


. The King verſus Sorel. 1 e 


N Endictment, Fo2-ſtopping of water, was quaſhed as inſu 
ficient The wozds being, Quod quædam pars aquæ was by 

him ſtopped; which wozds are too incertaln: Foz, by Croke J. 
ſtite, it ought to have bien Quzdam pars terræ aqua coopertæ; and 
by Doderidge,Magna pars ern 10 cht pt to Luttrels Caſe, Co. 4. fol 
88. b. & Dyer 248. which were to that purpoſe cited: WWhereupon 


4 


the party endicted was diſcharged. - 

Rawlins verſus Barter, & Porter verſus Agar. 
Ie this Term by all the Court in theſe Caſe, 
either in a Writ of Partition, 02 Accourit. 


That a Writ of Erroꝛ doth not lie upon the firſt Judgment, 


Kipping verſus Sways. 


Ebt upon the Statute of 2 Ed. 6. fo2 not ſetting fozth of 
Tythes; and declares,That he was Pꝛopꝛietoꝛ of the Redoꝝ 
of B. in the County of S. foz the Term of ſeven years; and 
that the Defendant was Dccupier of lands within the ſame Pariſh 
fo? ſix months, by a Demiſe made 10. Martij, 10 Jac. and that the 


Defendant 27. Aug. Anno prædicto did cut his Coꝛn there grow- 


ing; and upon the coth of September next following, the Delen⸗ 


dant, being Subditus dicti Domini Regis, carried away the ſaid 
Coꝛn, not ſetting out the tenth, accoding to tha Statute: The 
Defendant pleaded Nil debet, and it was found fo? the Plaſn- 
tiff, and now moved in arreff of Judgment; Flrſt, that the 


Platntiff by his own ſhewing had no cauſe of Action again 


the Defendant ; Foz the Defendants Intereſt in the Land was 


determined befoze the Tythes were carried away: But the Coutt - 
held it to be no Exception; Foz although his Jntereft in the 
Lands was determined, pet he remained Dwner of the Com: 


fore 


_—C____——, 
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fore ſeverance, pet an Action by this Statute will lie againſt him. 
| Another Exception was taken, becauſe the Plaintiff ſaid, pe 
was Subditus dicti Domini Regis; Foz the Statute refers 
Subditus to his politick capacity; But dicti goes to his natural 
and ſole capacity; And ſo the fo2ce of the Statute ſhould be 
determined by his death. And this was held by thꝛee of the 
Judges to be a fault incurable, But Houghron doubted thereof, 
Et Adjournatur. 


Termino 


326 


— 


Termino Michaelis, 


Anno undecimo Jacozr Regis in Banco Regis 


2 —— 
— 


Emorandum, That this Term Sir Edw. Coke Chief Juſtice 

of the Common Bench, was made Chief Juſtice of the 

Kings Bench, and had only a Writ to command him to 

| attend in that ſervice, and no Patent, which was openly 

read, and then he took his Oath to execute that Office; And Sir 

Heury Hobert the Kings Attorney, was made Chief Juſtice of the 

Common Bench; Sir Francis Bacon the Kings Solicitor made At. 
torney-General; And Henry Telverton made Solicitor. 


Rogers verſus Parry. 


Sſumpſit : In conſideration of 10 1. he pzomiſed to make hin 

a Leaſe fo2 21 years 11. April, 9 Jac. And that the Defendant, 
being poſſeſſed of an houſe adjoyning, whereof a ſhop was parcel, 
aflumed that he would not ſuffer the Trade of a Joyner to be'uſa 
in the ſaid ſhop during the ſaid Term: And alledges in facto that 
he paid the ten pounds, and that the Defendant the ſame dy 
Demiſit tenementa prædicta fo? 21 pears in forma prædicta: Jn 
that upon the 10. April, 10 Jac. and fo2 the year following, he 
permitted one J. S. to uſe the Trade of a Joyner In Shopa, parcel 
Meſſuagii predic. contra formam aſſumptionis prædict. After Non 
aſſumpſit pleaded, and Uerdic fo2 the Plaintiff, it was moved in 
arreſt of Judgment, that the Declaration was not good; Ve 
cauſe he doth not ſay in Shopa prædict. no? that it was parcel of 
the houſe, tempore aſſumptionis; no2 that the pꝛomiſe was made 
during the term: fozthe term map be lurrendꝛed: Sed non allocan- 
tur; Fo? the term ſhall be intended to continue, unleſs it be other- 
wiſe ſhewn on the contrary part. Vide 21H. 7. 32. Allo the Shop 
being parcel, ſhall be intended always parcel : And contra formam 
aſſumptions intends, that it was the foꝛeſaid Shop; And although 
he doth not ſhew that the demiſe was to the Plafntiff, yet becauſe 
it is demifit in forma prædict. Jt ſhall be intended to be to the 
Plaintiff, 

Dennis verſus 


\ Ebt upon an Obligation: The condition was, whereas he 
was obliged to pay ſuch a ſum of money, at Newton Pe- 
trarch; It he paid it at the day at Newton afoeſatd,that then, tc. 


The Defendant pleadeth payment at the day at Newton i 4 
ald, 


— 
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ſad, the Ven. fac. being of Newton only, without ſaying Petrarch ; 
and a Venire facias de novo. 


Moore verſus Goodgame. 


Rror of a Judgment in the Common Bench in Replevin; 


The Erro? aſſigned was, becaule in the Replevin, the Plain⸗ Co. 11. 17. a: 


tiff alledgeth the taking to be apud Warkeld in a place called Eaſt- 
medow: The Defendant faith, that Locus in quo is thyir Acres 
of Pedow in Wargrove, which is the Freehold of the Lady Periam, 
and made conufance as Bailiff unts her; The Plaintiff replies 
and entitles himfelf to that Land as a Copyhold parcel of the 
Yanno2 of Wargrove: And upon long pleading in Bar to the 
qdvowy, Replication, Rejoynder and Surrejoynder, the Jſſue was, 
Mhether Infra Manerium de Wargrove talis habetur conſuetudo; 
That the ſaid Land in Warfield is a Mannoꝛ of Warfield demiſed 
and demiſable by Copy of Court Noll, prout, 8&c. And this was 
tried by a Ven. fac. de vicineto Manerii de Wargrove, and found 
fo: the Plaintiff, That there was within the Bannoz of Warfield 
ſuch a cuſtomary Yanno? : And it was reſolved by the Court, that 
within one Mannoꝛ there may be another Mannoꝛ demiſable by 
Copy, and that within that Mannoꝛ there may be cuſtomary Te- co. 
nants: Fo2 as well as there may be a Tenant at Tilt of a Man⸗ 
no2 at the Common Law; So there may be Tenant at 71ill, 
acco2ding to the cuſtom of the Manno: wherefoze it was adjudged 
accodingly fo? the Plaintiff, And TUrit of Error being bꝛaught, 
Erroꝛ was aſſigned, becauſe the Ven. fac. was of the Manno, where 
it ought to have been of the Mannoꝛ of Wargrove und of Warfield, 
which is a diſtin Mill of it felt: Sed non allocatur; Fo2 the Iſſue 
being, whether within the Mannoꝛ there be ſuch cuſtom, the Venue 


tail be only of the Hannoz, and” Warfield being parcel of the * ©: 312: 
Yanno?, ſhall be intended to be within it: TAherefoze the Judg⸗ yon. 328. 405: 


ment was affirmed, | 


The Earl of Bedford verſus... . . 


Reſpaſs Fo? entring into Land in Lanygame : The De- (5 


fendant pleaded that the place where is thee Acres par- 

cel of a great TUaſt called Hope in Lanygame, parcel. of the 
Pannoꝛ of Biſhops Taunton ; And that the Earl of Bedford was 
| feiſedin Fee of the Hannoz of Biſhops-Taunton, whereof one 
houſe and twenty Acres of Land in Lanygame, is cuſtomary and 
Copphold Land, demileable, cc. in Fee; And that the Earl of 
Bedford granted unto him the ſaid Meſſuage and Lands by Copy, 
ff, in Fee; And that within the Mannoꝛ is fuch a cuſtom, that 
every Copyholder of the laid Mannoꝛ ſhould have Common 
- bf Eſtovers in the ſaid TUaſt called Hope, &. and fo —_ 
nd 
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Ante 327. 
Poſt. 676. 


16 
oy Rol, 717. 8: 


Ante 70.318. 


And the Jfſue was upon this cuſtom 3 and found fo2 the Plaintif, 
that there was no ſuch cuſtom: And it was moved in arreſt gf 
Judgment, that the Ven. fac. was awarded only of Lanygame, any 
not of the Banno, as it ought to have bien; And Doderidge held, 
that the trial was good enough; Foꝛ the Copyhold being in Lany. 
game, and the place where being in Lanygame, they of Lanygame 
may well try that cuſtom : kdꝛ the one part of the Mannoꝛ may 
well know the cuſtoms of the other part: But it being afterwaryg 
moved again, Coke Chief Juſtice, and all the Juſtices agreed, that 
it was a miſtrial : Foz the Venue ought always to be of the place ag 
large as the extent of the Jſſue 3 And the Jſſue being, whether 
there were ſuch a cuſtom within the Wannoz, ac. The Manna 
may extend into divers Uills; Therefoze the Ven. fac. ought to 
be of the Mannoꝛ, and not of the particular Utll within the Bax: 
noꝛ. But if the Jſſue had been, whether the cuſtom were fo2 ſuch 
Copyholders within the Gill, there it ought to have been other: 
wiſe : Mherekoze it was ozdered, That a Ven. fac. de novo ſhoyſ 


Wheeler verſus Heydon, Hill. 8 Jac. Rot. 131 7. 


Ebt upon the Statute of 2 Ed. 6. fo2 not ſetting out his 
Tythes, but carrying away his Con, the Tythes ni 
being let fozth 3 And declares that one Thomas Rock, Parſon i 
the Recozy of Scripton, let unto him the Recto2y fo2 ſir yearg, 
if he lived ſo long and continued Jarſon there; And that tht 
Defendant, being an Occupier of ſuch Lands ſown with wheat, 
within the ſaid Pariſh, reaped and carried it away, the Tythes 
not being ſet fogth, ac. And avers the life of the ſaid Thoas | 
Rock, and that he continues Parſon, cc. The Defendant plead ' 
ed Non debet ; And a ſpectal :Uerdia was given, that the Par: 
ſon made the Leaſe fo2 ſir years, if he lived ſo long; And the 
wo2ds, if he continued Parſon, were not within the Leaſe ; And 
they found all other points accoꝛding to the Declaration; And 
if, cc. And hereupon it being moved and argued at the Var, 
all the Juſtices (beſides Haughton, who doubted thereof) held, 
that the variance betwirt the Leaſe in the Declaration, and the 
Leaſe found ſhall not pꝛejudice; Foz it is all one in ſubſtance, 
although it varies in wozds: And the addition in the Oeclara⸗ 
tion, If he ſo long continue Parſon, is no mote than what the 
Law ſpeaks, fo2 ſo the Law tacitely implies; And therefor 
the addition thereof is no variance in ſubſtance. Jt is allo 
good enough fo2 a ſecond reaſon 3 Fo? the Leaſe is not the ground 
of the Acton, no? is the Declaration founded upon rhe Leaſe, 
but upon the carrying away of the Tythes; and foz remedy ol 


Folt. 362. 438. his mong was the Action bzought 3 And the allegation of the 


Leaſe is but an indncement to the Action: And the Jury * 


WET 2D... co rt oo maw oo - FS © of | 
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| And fo2 the ſecond point, Plow 
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you. 


Chat That be hath a good Leaſe and a good Eitie to ground hs 
anion, although it be not in the fame mantier preciſely as he de⸗ 
clares, It being found fo2 the Platntiff, he ſhall have Judgment. 
But if Debt had been bꝛought upon this Leafe fo? pears, ſuch va⸗ 
rtance peradventure would have been materfal, becanſe the Leaſe 


is the ground of the Action; wherefoze it was adjudged fo2 the 


faintiff. Der fo? the firſt point 49£0.3.3 12 Ed. 3. Variance 77. 
4 32 & 197. H. 6, 29. 3 H. 6.25, 


De la Hay verſus Vaughan, Paſch. 11 Jac. 
Rot. 416. vel 486. | 


'Rror of a Judgment in the Common Bench; Fo2 thit the 
Platutif, being an Attozney in the Common Bench, med 


an ment of piſvilevge againſt the Defenvant, and recover- 


ev againſt him by Non ſam informatus. An the Erroꝛ aſſigned, 


| becauſe the Plaintiff din not-find-plevges de proſequendo. And 


| f62 Poſt.414- 
this cauſe reverſed.. Vide 9 Ed.4.27: 18 Ed. 4-9-2 H.7.1, 12 E 


this being certified, and in Nullo eſt erratum pleaded, it! 


Dy. 288. poſtea fol. Vide 16 & 17 Car. 2. 8. 
P YO ot t wales the Lady St. John, Mich. 7 Tac. Rok! 110 


in C. B. 5 64 113 140 


Kctard Pyot lberman of London, as fiflanee of le Oliver 
| Hard Pyar ths way foe it 11 p St. John. 

whereas Sir Oliver Cromwel being ſeiſed in Fc of a 
Con in Bednall-Green,an poſſeſſed of a Leale fo} divers years 
yet enduring (ſhewing of what Leaſe and hob he tame thereunto) 
let both the Þouſes and the Courts, Oꝛchards, and Gardens apper- 
taining unto them, to the ſaid Defendant fo? ten years by Inden⸗ 


ture, wherein ſhe covenants td repair the Houſes, Edifices, and 


Build N. rep rations : and em ſhe would 
tatn an 1 FmIfa premus 125 Fen 
the end of che 
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carrying away of a Shelf which was not ſhewn to be red, dt. 
And it was thereupon demurred, and adjudged fo? the Plainti 
and upon TUrit of Inquiry of Damages, entire damages were 
given, to 1001. and Judgment accodingly, and thereupon Error 
bꝛought: Firſt, upon the matter in Law, becauſe he having ting 
Reverſions, the one in Fe, the other fo2 years granted by ſeverg 
Deeds, and at ſeveral times, could not therefoze have one adign, 
but ought to have bꝛought ſeveral actions. But all the Juſtices 
Ante 68, 0 held, that it may well enough. And Coke laid, that it was ( 
- \re(olved upon argument in the Common Bench; Foꝛ one ma 
babe an action of Waſt upon ſeveral Leaſes, and upon lever 
Grants of a Reverſion, and a Formedon upon ſeveral gifts; am 
upon the ſame reaſon he may have one T{lrit of Covenant. gg 
condly, it was objected, That the afſignment of the bzeach is u 
not repairing of the pavement, which is out of the Covenant, in 
it is neither butlding, paling, noz fencing; and damages are 
gfven fo2 it, and the damages be entire; Sed non allocatur; Fg 
ft is within the intention of the Covenant, and it is quaſi 10 
building; and within the wozds, leave them ſufficiently maintained, 
repaired, &c. And the not repairing map be matter of value, am 
much pꝛejudice to the Leſſoꝛ. Thirdly, ft was alledged, that the 
alignment ofthe bꝛeach in Glaſs being bꝛoken, cannot be in Glal 
which is but cracken; and it is not within the intention ol tk 
Covenant, that ſuch petty things-ſhould be a breach thereof ; d 
non allocatur. Fourthly, it was alledged, That the carrying am 
of a ſhelk which was not ſhewn to be fired, was not any byeach: 
Sed non allocatur; Jo; it ſhall be intended, fixed: And it is fa 


Ante 129. 
* that diverſz res affxæ aſporatæ fuerunt. Wherefore ann argh 
ment the ant was affirmed. 
= Rich verſus Knecland Lan an 
ALY 42 Ction upon the Cale; whereas the Detendant was a 135 
Hob, 17. mon Bargeman, and uſed rotary fo2 LEE Tom London ij 


t hE ed unto 


lint 


Luton, and other places in Kent, \ 


| 17 uyto him 2 9 
Carriage 3 ant tam negligenter m5 5.0 
that it mas raken kram him by perſhns ng and (0 he tot 
it: The Dele e . unt that he mas 


a common Bargema but t 

it to J. P. to carry; u that h 
till, and he a Ereto, 
The Plainti uh s that h 


curry it, velfvered 


e r 


( / . * rr 


| that any of his Servants was ſlain, nec innuendo any that was 
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cauſe this Action lies not againſt a common Bargeman without ante 2 '6 =. 


ſpecial pzomiſe, But all the Juſtices and Barons held, that it 02% 5 


well lies as againſt a common Carrier upon the Land. Second- co. 4. 84. a. 
Jy, they held, that the Traverſe was good; wherefoze the Judg- 16. 
ment was affirmed. 


Barrons verſus Ball in the ExchequerChamber. 


tion fo2 theſe wozbs, Thou art a murtherer, for thou art the (10) 
fellow that didſt kill Mr. Sydnams man. And he both not thew oft — ow” 

lain: Upon Not guilty pleaded, it was found fo; the Platntiff, and 

adjudged fo2 the Plaintiff in the Kings Bench, and Error thereof 

bought in the Exchequer-Chamber, and fo? that cauſe reverſed, 3 cc. 559. 


Ratcliff verſus Michacl in the Exchequer-Chamber. 


Ction fo2 wozds, Thou art as bad as thy wife when ſhe ſtole (11) 
my Cuſhion : And Travers that any Cuſhfon was ſtoln; 
and after Uerdic fo2 the Platntiff, and Judgment given in the 
Rings Bench, it was reverſed foz this cauſe in the Exchequer⸗ 3 cr. 250. 
Chamber, fo? it fs not averred that there was any felony com: 3 Cr. 904. 
mitted 3 and then it is not any ſlander, | | 


| King verſus Bagg in the Exchequer-Chamber. 
Trin. 8 Jac. Rot. 132. 


Rror of a Judgment in the Kings Bench in Action fo2 woꝛds (12) 
Mr. 3 was robbed of 40 l. and 100 marks worth of Plate; Ante 32. 
and Aljce (innuendo the Plaintiff) and T. S. had it, and for that 
they will be hanged : Upon not guilty pleaded, and Uerdict and 
ent fo the Plaintiff, it was now aſſigned fo2 Error, that an * on 
n lies not fo2 theſe wows; Fo? he voth not ſay that ſhe ſtole « cr. 372 
and it may be they came to it by lawful means: And although 3 Cr. 52+ 
he ſaith, they will be hanged for it, thoſe wozds by themſelves wills 
not maintain an Action, and they do not inkozce the firſt words ; 


Wherefoze the Judgment was reverſed, 


Wharton verſus Sir Edward Muſgrave, in the Exche- 
| quer-Chamber. - 


Rror in the Exchequer⸗Chamber z the Error aſſigned, fo2 that ( 3) 

Debt was brought in Cumberland, and Judgment had by Hob. 4 
au bon. and . —— —— in Midd. 
and Judgment there fo the tiff, where the Scire facias ought 
tohave been bzought in Cumberland, where the oziginal was 
brought, and not in Midd. although the Judgment was there by 
confeſſion at Weſt. Foz the Scire facias ought always to purſue the cs: 6. 
firſt anton;wherefore the Judgment _y Seire facias was — 
2 Jordan 
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(14) 
1 Rol. 788. 
Hob. 5 


Ante 281. 


Poſt. 417. 


(15) 
1 Rol. 766. 


8 5 Jordan verſus Wikes. 


EA firmæ of a Leaſe of Edw. Brigman 23. Octob. ꝙ Jac. of 

a Meſſuage and Lands in Wheature Aſton fo? five years; 
Upon Not guilcy pleaded, it was given in evidence foz the Platy, 
tiff, that Edw. Bridgman claimed that Land in right of his wite, 
and made that Leaſe fo2 trial of the Title: The Defendant ſhew 
that the Leſſo2 was dead after the Indenture, and befoze the gg; 
on bꝛought: So the Leaſe being made by him only without hig 
Feme, is void and determinable by his death, and it cannot be 
ſuppoſed he doth adhuc tenere extra poſſeſſionem: And although 
he might be found guilty fo2 the firſt Ejectment, pet he cannot be 
gullty agalnſt him, fo2 withholding the poſſeſſion after the death gf 
the husband; And the Lefſee hath no caule, as this caſe is, to habe 
any Habere poſſeſſionem. But the Court held, that in regard the 
Feme had not entred after the death of her husband, the Leaſe is 
= — no? void after the death of her husband, but von 
able oniy. 1 


Bartholmew verſus Belfie ld, Trin. 11 Jac. Rot. 924 


— bought by John Bartholmew, ſon and heir of Tho. Barth 
mew againſt Hen. Belfield, of a Judgment given by Default 
in the Common Bench, Trin. 40 Eliz. in a Formedon in deſcender, 
againſt Tho. Bartholmew the Father, fo2 a Meſſuage and Lands 
in Sunninghill in the County of Berks : The.Plaintiff aſſigns fo 
Etro2 the Default of the Marrant of Attozney who was fo? the 
Demandant in the Formedon; Henry Belfield ponit loco ſuo 
Dawly Attornatum ſuum, without putting his name of Baptilm 
(which was Anthony) Vide 15 Eliz. Dy..336.355. & 105. Chic) 
ſeems to be Erroz, not aided by anp Statute, no2 amendable: 
The Defendant in the Writ-of Error pleads in Bar a Fine with 
four Pꝛoclamations; the firlf Pꝛoclamation 23. June, Tri. 
44 Eliz. The ſecond, Pꝛoclamation 16. Novemb. Mich. 44 El. 
The third Pꝛoclamation 28. January, Hill. 45 Eliz. The fontth 
Proclamation 13. Maij, Paſch. primo Jac. accowing to the Statute 

of 31Eliz. Thich Fine was levied to John Serle and his Heirs, of 
the Meſſuage and the Land in queſtion, to the uſe of him and his 
Heirs, with warranty; And the time of the Engroſſing the Fine 
was ſhewn in the Plea 3 And that by vertue thereof John Seri: 
entred, and wags-ſeiſed of the ſald Meſſuage and Lands to the 


ule ok him and his - Heirs 3 And demands Judgment, whether 
the Plaintiff ſhall be received to bzing a TUrit of Error, 02 


to-afſign Errozs againſt this Fine with Proclamations: There 
upon the Plaintiff demurred: And two paints were moved at 


the Bar by Damport fo2 the Plaintiff; Filet, whether þe-who is 


 .bnly Tenant to the Weit, and not Tenant. to the Laß, Heal 


fen- 


' Hall be barred by that Fine and five years. pa 


4 
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Defendant here appears to be, may plead this plea which goeth 
in Bar of Erroꝛs: And ſecondly, whether the Bar be good. And 
it was reſolved. by the; Court hin e argument, That the 
Tenant to the ſuit may well plead this 

47. 47 Ed. 3. 7, 8. Sir. Rich. Walgraves..Caſe. Fitz. Nat. Br. fal. 
107. K. Cok.3. the Bargueſs.of Wiacheſters' caſe, Setondiy, that 
this Fine, and five years paſſed without bꝛinging a neoꝛit of Error 
isa good Bar, (by the word Actions) within the ſecond ſading of 
the Statute of 4 H. 7. cap. 24. And Coke Chief Juſtice remembꝛed 
Mandevils caſe to be ſo adjudged upon ſolemn argument in the 


Exchequer-Chamber-27.Eliz. That-if one hath right to a Writ of 


Error,and ſuffer five pears to pals without buinging that Elrit, he 
arren vp that Lime and Aus pes led; and fo it was 
ſao to be adjudged 28 Eliz. in Barton and Harvies caſe, and Dam- 


o 


gi cafe, 5 Eliz. Dy. 434. againſt the opinion in Zouches caſe, 


low. 373. Vide Coke 10. 49. b 


. Lampets calc, and Co. 10. 98, & 
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lea, Vide 9 H. 6. 46. & , gq 166. 


(1) 


Poſt, 398, 523. 


(29) 


Termino Hillary, 
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| Marſh verſus Brace. 


Ebt upon & Leaſe fo years, and demand Rent fon tus 
years and an halt, ending at the Annunciation laſt paſt; 
The Defendant pleaded, that before any Redit due, ze 
ignen his eſtate and intereſt to J. S. who payed thy 
Rent to the Plainttfffo2 halt 7 — due after the afſignment,which 
he accepted from his hands: And tt was thereupon demurrep, he 
cauſe it is not alledged that he gave notice unto him that he was 
Aſſignee, and alſo becauſe the contra continues betwixt the Lefly 
and Lefſ during the Term, notwithſtanding this Aſſignment, 
ut all the Court reſolved, that this afſignment and acceptance 
of the Rent from the hands of the Alligna is notice in it ſelf, am 
an agreement that he is his Tenant ; and then he may not after: 
wards reſo2t back to the Lefſ'; And the Bar is good to a comma 
intent, and it ſhall not be intended but that he knew him to be his 
Tenant, and accepted him as his Tenant; unleſs the contrary be 
ſhewn ; TUherefoze it was adjudged fo2 the Dekendant, It other 
matters were not ſhewn, ac. | 


Sir Chriſtopher Heydon verſus Godfalye. 


Rror of a Judgment given befoze Thomas Fleming Chief 
Juſtice, and Juſtice Doderidg in an Aſſiſe of Novel diſſeiſin 
againſt the ſaid Sir Chriſtopher Heydon by Roger Godſalve of 
Lands in Baconſthorp in the County of Norff. The Defendant 
confeſſed that he was tenant, and that the Platntiff was ſeiſed 
in Fir, and could not deny but that he diſſeiled him; Upon which 
confeſſion the Platntiff releaſed the damages, and had Judgment 


to recover ſeiſin per viſum recognitorum : And thereupon a 7Urit, 


of Error was bꝛought; and the Erroꝛ aſſigned, becauſe the Judg- 
ment was, Quod recuperet ſeifinam per viſum recognitorum, where: 
as the Afſiſe was never taken, but Judgment given upon con- 
feſſion : And upon this Erroꝛ aſſigned, it was demurred ; And 
after argument at the Bar, reſolved by the Court tobe no Exo; 
Foz although the Aﬀſe was not taken, yet the Jurozs had 
the view by intendment given unto them befoze the Afſiſes , 
by the Sheriff, as he is commanded, and they are called 
Recognito2s, and ſo ate intituled Nomina Recognitorum 3 and 
the Subſcription is Summonitio Recognitorum 3 And _— 


—— — — —U—— 


Ja c 081 Regis in Banco Regis. 335 


—_— 


the Aſſiſe is awarded upon the plea in Bar, and the ſeiſin and dif: 
friſin is confeſſed in right of the damages, which is but an Enqueſt 
of office, yet they be called Recognitores ; and although they never 
paſſed on the Afiſe, yet Judgment ought to be, Quod recuperet 
viſum per recognitores ; Fo? otherwiſe, if he ſhould be rediſſeiſed, he 
could not have a Crit of Rediſſeiſin; fo2. that ought always to be W. 4, 
by the Juroꝛs of the firſt Allile, by whom the view of the ſeifin was 
given: And if all theRecognitozs of the Afſiſe be dead, ſo as there 
be not two of them alive, who with others may inquire of the re- 
diſſeiſin, the CUrit of Rediſſeiſin fails, as Nat. Br. 18 9 h. 8 Hen. 8. Joſt. 94. 
23 Aſſ. Pl. 7. 33 Ed. 3. Rediſſeiſin 7. 40 Aſſ. 13. TUherefoze upon 
theſe reaſons, and upon view of a meſident 4 Jac. of ſuch a Judg⸗ 
ment given befoze Popham in an Aſſiſe, where the diſſeiſin was con- 
leſſed, and ſearch made, and the preſident found, accoꝛdingly, It 
was held by them all, that the Judgment was good; and if na pꝛe⸗ 
fident had bien ſhewn, pet it ſtands with reaſon that ſuch a Judg- 
ment ſhould be good; Fo2 otherwiſe, by the tenants aa, there 
— could be a Rediſſeiſin: TWherefoze the Judgment was al⸗ 
; med. f 4 i 4 | 


77 Wats Caſe. „ 


"JRobibition was prayed to the High-Commiſſion Court, fo: (3 
| one Wats, Parſon of 8. (who was there depzived foꝛ incon⸗ 
tinency, and another meſented to his living, and he thereupon pꝛo⸗ 
curing a pardon to be reſtozed to his beneſice, was afterwarvs ſhed 
and p2oc#ded againtt fo coſts of ſuit) to ſtop their pꝛotłedings 
(he having obtained the pardon, -befoze the ſentoace was given.) 

And it was allowed per Curiam ; Foꝛ though another be Plaintitf 

in ſuits in the Courts of Star Chamber oꝛ Þigh-Commiſſton, pet 

they be the Kings Suits, and he may pardon them: And ik the 
Pardon comes befoze-any Sentence given, they ſhall not after: 

wards give-any coſts, an Co. 5. fol. 511 Halls Cafe,” » : I Cre 47. 6. 


3 tr fe, 


Ian Aion of Debt, at the Common Law; Judgment being (4 
-Þ againſt the Defendant, and day given ta mode in arreft 
| he in the interim preferred his Bill in Chancery, and ob- 

an Injunqiion to ſtay Judgment and Execution: But not⸗ 
lichltanding,- the Court granted botd; Foz by the Statutes of 
27 1. & 4 Hen A. cap. 23. Acter Judgment given, (be it in Toſt. 24. 


Nea real: o: perſonal) the party ought to be quiet, and to-ſub- 

mit thereto'; Foz a Judgment being once given in curia Domini 

Regis, ought not to be reverſed, nog avoided, but by Error, dg At- 1 Cr. 396. 
taint: And in the ſame term upon a Prohibition. to ſtay pꝛocirvings 3 . 
u the Court of Requeſts, it was delivered foz a general Papi 3 (an. 32 
in Law, That it any Court of equity doth intetmevdle — Hob 15. 
15 matters 


——— — — 
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matters pzoperly triable at the Common Law, 92 which congery 
Fr&#bold, they are to be pzoþibited 3 Foꝛ neither Writ of Error, g 
Attaint can be baought toreverſe the decras made in thoſe Courts, 
Other wile it is upon trials at the Common Law; Foꝛ all matterg 
are there decided either by a Jury of twelve men, again whom (| 
they err in their Uerdic) an Attaint lieth; o2 by the Judges, where 
— Ke in their Judgment, the party grieved may being hi 
Tror. 


Hetley verſus Sir John Boyer, Sir Anthony Mildmay, 
and others. 


e Defenvants (being Commiſſioners of Sewers in the 
County of Northampton; Upon the Statute of 23 H. d. c. 5) 
aſſefled a Fine upon the Uillage of D. and appointed it to be levied 
by J. S. and another, upon the Cattel of Hetley, and thep to a 
them foꝛ the Fine; which accovingly was done: WHeroupon Het 
let bzought his Action in this Court, and had Judgment againk 

them; Foz which che was called befoze the lad CommMoners,whz 
ſtrongly impoꝛtuned him to releaſe the ſaid Action, but he refirſing, 
they committed him to Peterborough Goal : Their Warrant to 
the Gaoler being, To take the body of William Hetley, and him there 
to keep without Bail and mainpriſe, till he ſhould hear furtherfrom 
them of ſome order to be taken' for bis: delivery: Dececipon, 
Court was now moved fophis diſcharge, aus fo: an Atta 
againſt the Commiſſioners : Which'being'ajvarded,ceturnable the 
Term following; and ſome of them then melent in Court, they 
werefWned and committed 3 Fox it washelv;that the Warrant by 
them made was in direct oppoſition to the Attthozity and Judgment 
'of this Court 5 and that the:Commilſſiouers ot Sew cannot tax 
Co. 10. 143. a. f ly e Ia it dught to be done ſeverally, and propoti 


(5) 


onably to evegy Inhabitaut ta himſeit, as it mas adjunged in Coks 

5. Rep. Roaks Caſe 100 . And that the woms of: the Statute i 

«> 23 Hen. 8. cap. 3. Left to their diſceetion,gught to be: (apy; diſcretia 
Co. 10. 140. a. Which is, diſcernere per Legem quid -fit juſtum; But herein ap- 
Co. Lic. 225. b. reared an apparant malice td impoſe 6 Fine upon a townchip, and 
one man therein to be only puniſhed. But Sir Anthony Mildmay, 


(being chief of thoſe Commiſſisners) act: then ES 


Court, accoding to warnings in erming Paſch. 54 Ire. Jy 

diament foꝛ a Promunice was Main againſt him uppucthe: 

zlnſt. 125. tute gf 27 Ed. 3. cap. t. foꝛ that bis iliẽnai acm a Co 
dbner s who being thereupon-fined for that ntence, nt, 
,- *-» Rings pardon, and in Mich- erm follstuing, moved ke an Ulle 
ance thereof ; ach — viewed ip abe Conn tithe om 
thereof were, Omnes bc ſngule ffn £rantgeeliionss & con 
 ., terpptus, Coke Chiel Jultice, ther engon unn o mation, Whetyer 
c...-... - by this pardon the Judgment in the uam Wagroicoſed 3 That 
1 — vent being, It ſhall he dona untp him a withs e W. 
„egg But Afterwards the Court woes r A i! 
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Child verſus Durrant, Hill. 11 Jac. Rot. 155. 


Udita quereſas: fo that John Durrant, Paſch. 10 Jac. 524 
bzonght Tretþaks in the Kings' Bench againſt Child, fel. 44 
1 and damages were aſſeſſed to 14 1, and coſts to 5 Il. Yew: 217. 
4 -10.8. and Judgment there given fo2 the damages and 
tolls. And that 1 1 in Paſch. '11 Jac. Child bꝛought a 


Mrit of Error; and Judgment was affirmed in the Exchequer⸗ 
Chamber, and 5 l. 10S. there aſſeſſed fo2 coſts, fo2 delaying the 
Erecutfon'; And that Durrant did got. enter the firſt Judgment, 

ut mean between the firſt Judgment, and the Judgment in the 
rit ot Error he releaſed to Child, all Executions and De- 
Fands; yet notwithſtanding this Releale he had ſued Executton 

ax well fo2 the 14 l. damages, and 5 l. 108, fo2coſts upon the firſt 
Judgment, as fo2 the toſts upon the TWrit.of Error; wherefozehe 
Naped rellek. Durrant,who was Plaintiſk in the Action, ok Treſpaſs, 
akrs Ilſue upon the iN and found againſt him fo2 Child; 
and after Uervic Durrant moved in arreſt of Judgment, That 
this Releaſe ſhall not Help Child the Plaintiff in the Audita que- 
1<, becaule,' being befozethe Judgment affirmed, and not plead⸗ 
ed; that Execution is now upon the the laſt Judgment; and ſo 
he hall not hape benefit ok this Releaſe : Sed non allocatur; fog | 
de had no time to plead it: Alſo this ſecond Judgment is pulp 1 Cr. 47. 
ic the coſts increalen, and the Erecutton fo? the firſt coſts and | 
damages is upon the firſt Judgment, and not upon the ſecond : 
Wherefore'this Releaſe is a Bar unto it: And although the Exe- on. el 
tation be entire, pet that is no cauſe of diſcharging. the whole, 9 
but ompok the firſt damages and coſts, but not quoad the coſts 
meued hl Judgment affirmed : Therefoze it was adjudg- 
q th the th be diſcharged quoad them, but not quoad the [e- 
end coſts: And he was reſtozed accowingly. 


— 
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Marſham verſus Jolles, Mich. 11 Jac. Rot. 2073. 


(2) Peer of 4 Jevowent inthe Conmoy Bench, iDebe 
— an Obligation of ſixty pounds ; jor being demanded, th 


Ant. 190, 290, Obligation was entred in hxc verba, &c. pro ſexaginta ſexingi 
305. taz an uan this variance; it was demurzed in Lowz:and 
I Error bought thereupon, and thi 


ment given, and Crit of Er: 
point aſſigned foꝛ Erroꝛ and without argument, the Judgment 
was affirmed, Foz it was held, that the Obligation was good; 
and the woꝛds all one in intendment. 


Crawley verſus Lidgeat, Trin. 1 1 Jac. Rot. 822. 


| A Udita querela ; fo2 that whereas the;ſald Thomas Cray 
. A421 and-one John Bate, were obliged joyntly 40 Tera 
{ D efendant in 150 l. And the Defendant in Mich. 7 Jac. 
covered in the ſaid Common Bench againſt the tal John Ba; 
his ſald Debt, and 3 1. 12 8. fo2 coffs , and the ſame Thy 
co. 6. 45. . hyzought another Action. in the Kings Bench againtt the tat 
- Plaintiff, and recovered the ſald Debt, and 7 I. x2's, fo} coſt 
and that the Defendant 16 Octob. 10 Jac, ſued an Elegit agil 
John Bate : Whereupon was returned, that be had goods to 
value of 10 l. which were delivered in Extent, and Lau 
the value of 20 l. which he held fot the life of Alice Sheltag| 
Leaſe, the motty whereof he had in Extent 3 and notwithſavlly 
he had taken that in ſatigfanion of 112 vet he had paß 
red a Capias ad ſatisfaciendum fo the ſame Debt again 
now Plaintiff, and had taken him in Execution; foz which he 
ed remedy: And upon this Declaration it was demurred, i 
theſe two ſeveral Judgments are upon one ſame Bond, a 
upon one ſame cauſe, and fox one and the ſame Debt, of whi 
Moor 762. he ought to have but one Execution with. ſatisfaction 3 1 
Ant. 74 Until ſatisfaction be may. have Execution again. them ſg 
- rally, which is the Reaſon in 4 Hen, 7. 8. & 29 Hen, 8 Exeay. 
Hob. o 132. that although the one de taken in Execution by Caps, 
Ant. 74. 143 he may have a Capias againſt the other, becauſe it is nota 
pot 532-549: Tatigfaction 3 fo2 the body is but a pledg to: the Debt, 100 
3 Er. 850. ſatisfaction: But when he hath taken koꝛth an * h 
Ant. 143 Fg returnev lerved, and Lands dellvered in Extent, 1 
Hob. 2. 9. tis faction, and is an end of the Sult, and the Law àccaunts iti 
vyer 299-b a full ſatisfactionz ker b is ta bolÞ che Lam until be b 
ver. 180. ip latisfied, and ſhall never afterward have any other Remedy; 
33H 8. c. 3. which is the Keaſon that at the Common Law, after the Elegit 
is returned, ſerved, if the Land be afterward eviced, he never 
ſhall have a re-extent oꝛany other Remedy. Fo2 the Law reputes || i 
him as ſatisfied: And ſo by the Statute of 32 Hen. 8. if pat 
be extended and not all, he ſhall not have a re-extent , * { 


Moor 341. 
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hall hold the reſidue until he be ſatisfied ; and the Law will not 
make any fractions : But being ſatisfied fo2 part, by the Land, 
he ſhall not reſozt after to another Execution. And Coke ſaid, . 
| ME thereaſons yielved in the booksbe, that after an Elegit taken, he go, , . 
hau not have a Capias ; fo? it is intended Quod elegit fibi execu- Hob 2. 
| rionew, when it appears fo-upon the retom ( but thatis never done © 25. 
(it be be a good Clerk who doth it) until it be returned) and 
| the taking of the Land in extent fo2 the Debt, is in Judgment 
e Law, as if he had taken a Leaſe foꝛ years in ſatisfaction ot 
the Debt: And if he had taken ſatisfaction of the one, he never kol. 654. 
ſhould take Execution againſt the other, and that is his full ſatis- 
faction in Law; that although this Execution is afterward re: Hob. 2. 
verſed, pet he ſhall not have any other Execution: TUhereuport 
all the Juſtices delivered their opinions ſeriatim, that the Er⸗ 
aution was not well talen: Cherefoze it was awarded that he 
| W ould be diſcharged. Vid. Co. lib. 5. fol. 87. 9 Ed, 4.31. 50 
d. 3. 4. & 5. 34. Hen. 6. 20. 21 Hen. 7. 19. | | 


Hutton verſas Bech, Mich. 11 Jac. Rot. 66. WY 


A Ction fo2 wos; whereas he was Conftable and'Chutchwax: (4 
>. den of Aunſtie in the County of Lincoln; and. bx reafon-of 
hole Dffices expended divers ſums fo2'the uſe of the Inhabitants 
the fame Uitlage, and behaved himſelf'truly in the Execution 
thoſe Offices, that the Defendant ſpake theſe-wows ol him , 
Thou haſt beguiled and deceived the tows ( innuendo the Jnha- 
titants of the Aillage of Aunſtie ) upon thy accounts of 4 I. And 
kt no marvel thou groweſt Rich, when thou deceiveſt the Town. 
2 pleaded Not guilty, and found aguinſt him; and 
tt nas moved that theſe'wows be not/actonable ,'fo2 they be too 
emeral:. And of that opinion was the whole Court; fo2 to ſay 
he is a Cozener, and'cozened ſuch of ſuch money, is not adi: 1 cr. 415,416; 
Mable, as it bath been adjudged; foꝛ it is uncertain what thing Pot. 519., 
Cozening is: And although it was here objected, that theſe wows 
here ſponen ot an Officer woꝛn, and toucheth him in point of 
his Office with perjury, it was held not to be materia; fo2 this 
Aion is not in point of Office, no2 is it an apparent affirmative 
— is perjured: Cherefoze it was adjudged fo2 the Deken⸗ 


nb GG e Freentan verſus Sheen. 
* 8 * , > * ? ; » » £5 
bonne em GUNS 12 8 Ke... 


2 bt unon an Obligation ot 100 I. The Condition was to (5). 
vertom the arbitrement of I. 8. The Deteudant pleaued l. 43= 
be made an arbitvement 5 wherein was recited, hat 
\kbercas there was a Suit in Chancery » Sheen the Defendajit 
nt Freeman; fog ſuch _ = That that Suit _ | 

yy 2 ceale, 


* 


— — 
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ceaſe, and that the ſaid Freeman ſhould ſtand acquitted de qual 
bet materia in ead, contenta 3 and avers, that he did not any fin 
ther pꝛoſecute the ſaid Suite; and that the Plaintiff always after, 


wardg ſtetit inde quietus of every matter in the Bill, and pleadz 


Ant. 165. 


1 Rol. 432. 


(6) 
2 Rol. 620. 


not acquitted, #c. And hereupon the Oefendant demurred in La 


there is no damniſication oꝛ caule ok fear, 18 Ed. 4. 27. Coke, 


24 Broughtons Caſe. + Thirdly, it mas moved that the Kepit 


* t 


pertoꝛmance of all other the ſaid matters; the Plaintiff ſhews, 
that befoze the ſubmiſſion the ſald Defendant erhibited quanday 
billam in the Chancery againſt him, and ſets it down verbatim; 
and ſhews further, that after the arbitrement , he exhibited 
Chancery quandam aliam billam, &c. and ſhews it verbatim, gy 


- avers that they were both fo2 one ſame cauſe, and the ſame mit 


ter compꝛiſed in the laſt bill as was in the koꝛmer; and ſo he wig 


and it was moved, that the arbitrement being, that the Plaintif 
Staret acquietatus pro qualibet materia in prædicta billa, &c; | 
fs not ſufficient to ſay, quod ſtetit quietus, but he ought to they 
that he was diſcharged thereof in facto, and how; as 22 Ed. 
21. & 18 Ed. 3. Bar. 247. 8H. 7. 6. And of that opinion wag Do 
deridge upon thefirſt motion: But being afterwards again my- 
ved, Coke and all the other Juſtices held, that the Plea is gon 
enough, notwithſtanding that exception; fo2 there is differeng 
where one is obliged to acquit another of ſuch a Debt oz ſuch 
Suit, it is not ſufficizat:to ſave him harmleſs, but he ought u 
pꝛocure his actual diſcharge, as the books be befoze cited: 1 
the arbitrement being, that he ſtaret acquietatus, that is no my 
but that by that arbittement he ſhall be acquitted; which is 
ficient: Foꝛ where arhitratoꝛs make an award, that the n 
ſhould be quit againſt the other, that is a good Bar in an aun 
bought by any of them, 20 Hen. 6. 18. 22 Hen. 6. 39. Seto 
it was objected, that this Replication was not good, becauſe} 
is not ſhewn that, ann Sub poena was ſued foꝛth upon the vil, 
no? that the Pefendant anſwered .thereto, no2 what became 
it: And this was heldto be a material Exception; fo2 otherwk 


tion was not good; fo2 he ſaith, Qyod/exhibuit quandam billan, 
which is another than is intended in the arbitrement: CUherenn 


it was adjudged fo? the Dekendant. 


Vale verſus Field. 


Jectione firmæ of n Leaſe of Robert Arden; and declares 

of a Leaſe made at Cardworth , of Lands in parochia de 
;Cardeworthprexdic&,;: The: Defendant:pleaded Not guilty, and be- 
0-5 
Venue was awarded de parachia de Cardeworth, white 
zit ought to have been de villa da Cardeworth s f Parochin 
de Cardeworth prædict. is not the Uillage mentioned betas 


0. 
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But all the Court held it was good enough, ko; (prædicta) made Poli. 575. 
all one; and the Court ſhall not intend that the Pariſh aut. 263 


ertend into other Uills than Carde worth: And although a Pa⸗ 
rich may extend into moze Vills, pet it ſhall not be ſo intend⸗ 


ev, eſpecially when it is ſaid, Parochia de Cardeworth prædict. 3Cr. 338. 


- Andtherefo2e the Ven. fac. awarded de Cardeworth, oꝛ de Parochia 


de Cardeworth is well enough: TUherefoze by the opinion of the 
hole Court it was adjudged fo? the Plaintiff. Vid. 4 Ed. 4. 38. 
22Ed, 4. 2. 


( Jr Chriſtopher Heyden verſus Roger Godſalve and others; A 


Writ of Error was brought, returnable in Parliament, of no 7. 
à zudgment given in the Kings Bench in a TUrit of Error in af- Ant. 335: 


firmance of a Judgment in an Aſſile, Quod vide ante fol. 334. 
and this Crit was granted upon an eſpecial Petition unto the 
King; And now this Term it was pꝛayed that Execution might 
be granted, notwithſtanding this TUrit of Error, becauſe at ano⸗ 
ther time he had a Superſedeas upon the firſt TUrit of Error, where- 


bp the Plaintiff was delayed in the Execution of his Judge⸗ 


ment in the Afſiſe.; and therefoze he ought not to be again de- 
layed by a new TTirit of Error. Vid. 5. H. 7. 22. 6H. 7. Se⸗ 
condly, this TUrit of Error is to reverſe a Judgment upon a 
judgment, and the firſt Judgment being affirmed by the 


cond Judgment, is moze than a ſingle Judgment, and 


ſt ſhall be intended true; wherefoze the Execution ſhall not 
be-ſfayed, no mote than in an Attaint. Alſo divers Excepti⸗ 
ons were taken to this Writ of Error, whereby the Recoꝛd 
dught not to be certified thereupon. (* x. ) Becauſe that the 
Writ was, In recordo & proceſſu Aſſiſæ novæ diſſeiſinæ quz fuit 
inter ipſos Rogerum, & c. & præfatum Chriftopherum ſummonit. & 
tapt.. coram dilect. & fidel. noſt. nuper Thom. Fleming nuper ca- 
— Judiciar. noſt. ad Placita, & Joh. Doderidge milite uno Ju- 


ciar. noſt. ad Placita coram nobis tenend. aſſignato Juſticiar. 


noſt. ad Aſſiſas jn Comitat. Norf. nuper aſſignat, &. (I.) Exception, 
Betauſe he doth not ſhew who was Plaintiff oz who was Defen- 
dant-in the Wut of Error, no2 in the Aſſiſe: Sed non allocatur; 
foz the Preſidents are both ways, ſometimes to name the Plain⸗ 
tiff. and Defendant, and ſometimes not. Secondly, becauſe 
he doth not ſhew whether the Aſſiſe were byTUrit oꝛ without TUrit 
by cuſtom. Thirdly, becauſe he doth not ſhew the places where 
the: Alliles were held. Fourthly ,. becauſe Thomas Fleming 
was named Capitalis Juſticiariusad Placita; and he doth not ſay, 
Coram nobis tenend. aſſignat. Fifthly, fo2 that the Urit is, Re- 
eomdum nobis ſub Sigillo veſtro in præſens Parliament um mittatis ; 
whereas it ought. not to be certiſied under his Seal, but on⸗ 
>the Recow bꝛought by his hand, and the tranſcript left in 
Parijament,' and the Recop it ſelf ought to be carried back by 
the Chief Juſtice, Vid. Dy. 375.22 Ed. 3. Error 8. 8 Hars.TerorG, 
Views 9 Hl. 5. 13. 
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Poſt. 397. 


Poſt. 5 34+ 
2 Rol. 492. 


3 Cr. 357. 
R. 2. 


= Cr. 1 94 · 
Hob. 3. 


9 H. 5. 13. 1 H. 7. 19. And afterward all the Juffices delivered 
their ſeveral opinions concerning theſe Exceptions, And they 


all, beſives Doderigde conceived the Writ ill upon the fourth Ex 
ception, fo2 there was no ſuch Recow befoze Sir Tho. Fleming, 
capital. Juſticiar. ad Placita, the woꝛds Coramnobis tenend. afligny, 
being omitted, and the addition of them after theſe wozds, viz, 
(Joan. Doderidge milite uno Juſticiariorum noſtrorum ) canngt 
refer them to the firſt. Vid. Dy. 173. And fo? the ſuing executim 
they all beſides Coke Chief Juſtice, held, that the TUrit of Error 
it ſelf is a Superſedeas in it ſelf; fo2 although there were a 8. 
perſedeas befoze, that was upon another Judgment; and 
Wait of Error is upon another Judgment, and is in debate whe 
ther it be Error 02 no; and until it be determined, they may ag 


poco d to Execution: And they all held that a B2it of Error | 


Parliament is by the diflolution of the Parliament determined. 


Mallory verſus Lane in the Exchequer- Chamber. | 
Rror in the Exchequer-Chamber of a Judgment given int 


Kings Bench in an Aſſumpſic, fo2 that whereas the Feth 


of the Defendant Mallory being indebted unto him, the ſaid Lan, 


in 200 l. did deliver to the ſaid Lane two Statutes of ng 


Wentworth of 400 l. and pꝛomiſed to make unto him an alis 


ment and Letter of Attomey to recover and receive the ſad 
Debts upon the ſaid Statutes, and died befoze any aſſignment; 


The Defendant , pꝛetended himſelf to be Erecuto2 unto bs. 


Father, requefted the Plaintiff Lane to deliver unto him th 


ſaid Statutes ; and in-conſideration that he would deliver them, 


pwmiled to pap unto him 200 l. at ſuch a day; and that 
on his pzomiſe he delivered unts him the Statutes, and thit 
be had not payed, ec. Apon this, Mallory the Defendant in tht 


Kings Bench pleaded Non aſſumpfit; and found againſt him 


and Judgment accoꝛdinglp: And now it was gffigned kon kr 
ror, That it was not a ſufficient conũderation to ground m 


Action; fo2 the Plaintiff hath no intereſt in the Statute , aud * 


the re-delivery of them unto the Defendant, is no moze than 


delivery of ſuch things as belong unto him ik he be Erecuta 


But it is here alledged, that the Defendant Mallory petent} 
ing himſelf to be Executo25 ſo he doth not ſhew that he 6 
Erecuto!, and then he hath no benefit by the delivery of them une 
him: Sed non allocatur; fo all the Juſtices and Barons held it i 
be a good conſideration; foz when Lane had the Statutes del 
vered unto him lawfully , although he had no afſignmett-o 
them, ſa as he might ſue them, yet he might retain them: a 
therefoze this delivery or them unto. the Defendant Mallory 
without ſuit, is a ſufficient conſideration : alſo they 


poet I EE r 


the Defendant Mallory is not ſhewn to be Executoz, but — 


" I 
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hands: upon this conſideration. it is a ſufficient ground. foz the 
gronagninf pine: Wherefoze the Juvgment was aſiemed. 


ö 
, 
x 


Jacob verſus Mills. 


ed Not Guilty, and found againſt him, and Judgment koz the 
Blaintiff 5 and ſeveral damages being found by the Jury, one 
entire. Judgment was given fo} damages and coſts t And now 
the Exro2 afſigned, Chat fo2 theſe wowds firſt mentioned, viz. He 


nns ( fo2 adtunc refers to the time of the Declaration) the 
ian was not maintainable : And lo was the opinion of all the 


tie, oꝛ only quoad the Judgment fo2 thoſe mods (the damages 
wing leverally aſefſed by the Jury, but entire coſts and entire 


aun himſelf to be Executoz3/yet obtaining the Statutes into bis 3 cr. 9:1 


— 


vor of a Judgment in the Kings Bench, in an Acion fo2 % 2, 
7, woꝛds ſpaken at two ſeveral times: The Defendant plead- 1 Rol. 57.775 


hath poyſoned J. 8. ( quendam J. S. adtunc defunctum innuendo ) Ant. 31. 
and/he not averring. that he mas dead at the time of ſpeaking the 


Juſtices and Barons, that the Action lap nut; and that the Judg : cr. 327. 
nent was erroneous : But whether it were reverſable fo2 the en⸗ H 2< 131.4. 


kdgiwent given) was the doubt: And they all concetved, that yo. 424. 


te Judgment ſhall be reverſe only quoa 
dg, fo2 which the Action lies not, and ſhall be affirmed quoad 
the coſts and the reũdue; fo2 all the coſts are due, as well where 
wrt of the. wazds are found, as where the reſidue is found: 
flihereupon the Jungment was affirmed quoad part, and rever- 
qq quoad the reſidue. ; doen: 191 25 fþ 


Anonymus Trin. 10, Jac. Rot. 1153. 


Ebt upon an Obligation: The Defendant after Jſſue de 
Dureſſ. at the Niſi prius, relicta verificatione dicit quod 
non poteſt dicere actionem, nec quin jpſe fuit ſui juris & crip- 
tus prædictum fecit voluntarie. And thereupon Judgment entred, 
Wd the Erro2 aſſigned, becauſe the entry was, Quod non poteſt 
rere (where it ought to have been dedicere) which made ail the 
kntence vicious and inſenſible, and is not amendable ; and of 
that opinion was the whole Court: Wherefore it was reverſed, 


* 5 TP 


Courtney verſus Glanvil. 


£ ) Lanvil (nba was committed unto the Fleet the laſt day of 
AF Mich. Term 11 Jac. Fo2 non · perfoꝛming of a decree in Chan⸗ 
won an Habeas Corpus returned: The Caſe was intoꝛmed to 
* ith; Glanvil ſold to Courtney, beiug a young gentleman, afew- 

GS which he pretended to be of the value of 360 1, whereas in 

| truth 


—_— XX MM —” CC % was wa: win ww RT — -- 


the damages fo2-the 3 Cr. 536. 


(10) 


(11) 


Pe an 
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Ant. 338. 


4 Inſt. 36. 


3 Cr. 221. 


deceit, that the Jewel was not wozth above 20 J. which 


3 Inſt. 123. 


kelled by Attomey, and a Writ ok Error to be bꝛought ch 


3 Inſt. 1 24. 


truth it was woꝛth but 20 l. and thꝛee other Jewels to the valy 
of 100 J. and foꝛ his ſecurity he took. a Bond ot 600 in the nam 
of one Hampton, and mocured an Action to be bꝛought in 
ſaid Hamptons name, and the Action to be confeſſed, and Glanyj 
patd all the charges of both parties; and the confeſſion wag gy 
of Court in the Uacation : Afterwards Courtney finding thy 


delivered unto him at the rate 360 l. exhibited his Bill in Chaz 
cery foꝛ relief, and afterwards byought a TWrit-of Error to d 
verſe this Judgment, and the Judgment was affirmed yz; 
terwards upon an hearing in Chancery, this cauſe wann 
creed, That Glanvil ſhould take again his Jewel and wop 
and that he ſhould pꝛocure the laid Hamptom to release 
acknowledge ſatisfaction : And koz not perkozming this denn 
he was impꝛiſoned. And Coke Chief Juſtice ſaid , That thy 
decree and impꝛilonment, being after a Judgment at the Cin 
mon Law was unlawful , and that this Court ought to raum 
him; and fo2 p2oof he cited a Jungment Paſch. 5. Ed. A A 
35. betwirt Cobb and Moor; where Cobb pxocured an un 
of Debt to be bzought againſt Moor; and the Action to be 


ö ö aw oc aca. moat... ao 1 


upon, and the Judgment to be affirmed, and all this wy. 
done in the abſence of Moor, who being beyond Sea; wa 
his return exhibited his Bill in Chancery, to be relieved 
cerning this pꝛactice, there being no Debt due: And it 1 
ſolbed, that after a Judgment at the Common Law, he an 
not be relieved there, but was inkozced to exhibit his Ban 
Parliament. And there was a ſpecial Act made fo? his n 
liel. Þe alſo cited another pꝛecedent Mich. 39 & 40 Elia h 
twirt Sir Moyle Finch and Throgmorton, an Adion was bzough, 
and upon ſpecial Uerdic z The queſtion being upon a Leaſeſh 
years: by the Queen, rend2fng rent, and fo2 non-paymett þ 
be void: In Anno 3 Eliz. Sir Moyle Finch 'purchaſed the 
verſion, and entred fo2 non-payment of the Rent in 9 Elia M' 
becauſe it was reſolved to be a limitation, and to be a it 
void: without Office 3: and that the Patentee might avoid 
Leale, and was adjudged accozdingly; and this Judgment 
affirmed in a Writ of Error, Throgmorton afterwards tha 
ed a Bill in Chancery; complaining, that at the ſame time thi 
the default of payment was, in 9 Eliz. he did ſend the Rent 
by his Servant, who was robbed thereof, which when he knen 
he paid it immedtately the day alter, and that the Queen & 
cepted thereof; and that he continued the payment UT. 


-. © << ee iT rb .T vm... 


— 


Eliz. when the Queen ſold it, and that the Queen cold it 
Reverſion, and charged with this Leaſe therefoe it was 
conſcience, that the Patentee ſhould-avoid it. And to this M 
Sir Moyle Finch pleaded the pꝛoceedings at the Common 14 
and demanded Judgment, if he might now pꝛoceed in a C - 
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Equity: And all the Judges of England were hereupon al⸗ 
denden, and theſe matters debated befoze them; and reſolved by 
all, although the ſaid Bill comprehended much mat⸗ 
and there was very good cauſe he ſhould have ban 
bavcomplainedbefoze tho Judgment obtained atthe 
Common Lam, pet now having ſufferevaJuvgment at the Com- 
mon Lam, although ir were by way of defetice, he comes tos late 
tobe-eelieved3@-a'Court-of Equity; and cannot now examine 
and pretence'of:Bquitp,. after a Judgment at the Common Law- 
Wherefoze he and all the Court held here, that the party ought to 
be bailed, and they let him to Ball until the next Term, and he 
ws then diſcharged. Vid. 22 Ed. 4. 37. 


Cramlingtons Caſe. 


MRamlington being Indicted fo2 a Reſcous, erception was ta- 4 2. 
ken thereto, becauſe it wanted the wozds vi & armis, 02 ma- | 
mu-fortiz as aiſo-becauſe the place where the Reſcous was made 
vas not certainly exmeſten. But the Court held, it was to be 


ended, that where the arreſt was made, there alſo was the Re- 


dus; and therefore certain enough, without the wow ibidem: 

the Indiament allo was good without the wozds vi & armis; fo? pq 473. 
i wozd Reſcuſſit, implies it to be done with fo2ce. 

bi h 


Selby * verſus Carrier. 


Ction fo2 theſe wows, Thou art a Bankrupt Knave Upon (13) 
FY Not guilty pleaded, and found fo? the Plaintiff, and a mo- | 
ain arreſt of Judgment, that the wozds were not actionable, it cr. 25, 
ws held by the Court that the wozds were ſcandalous, and acto- fot. 563. 
u being two Subſtantives 2 Dtherwiſe it had been if the wows 
h@ been Bankruptly-knave, oz had ben Adjectively ſpoken; and 

t was given fo2 the Plaintiff, 


— 


ws * 


abe Tenſon verſus Cartwright. 


JRohibition was praped to the Court of Requeſts, ko that . ) 
/ they there intermedled, and mould determine matters or Le- (1 
facies,” The Caſe was; Dne by his Till in waiting deviled 

acertain Legacy in money, and afterwards ſaid to his Execu⸗ 

ta, Ihave by my will given ſuch particular Legacies, I would have 

yaito increaſe the ſame to ſuch a ſum. This by the Civil Law 

is med Commiſſum fidei, and held a good Legacy; and if 

iy this Legacy, there be anp remedy to be had in the Spiritual 

Cart, if the Court of Requeſts will incroach upon the JurtC- 
dition of other Courts, and ſo draw the matter ad aliud exa- 3 Luft. 120. 
181 v men, 
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Poſt. 35 1. 
Hob. 15. 17. 
R. 12. 107. 


(15) 
2 Rol. 315. 


made, to have a Pꝛohibition fo2 the whole Tull, was, in rem 


- Tryal to paſs fo2 the TUill ; therefoze to pꝛevent the pꝛejudice n 
' hibition was pꝛaped fo2 the whole, Jt was allo further ſheun, 


2 

2 

E > ö 
1 Cr. 94. 115. 
1 Cr. 166. 


Egerton, who thereby had diſpoſed of all his perſonal and reg 


1 Mobate of the Til) had taken Letters of Adminiſtration ai 


ko; the whole, both koz the Land and Goods ; and that after ia 


men, whether this Court is not to coꝛred it. And it was hem 
by the whole Court, That if they ol the Court of Requeſts ought 
not to hold Plea thereof, this Court ( notwithſtanving it ſelf can 
not hold Plea thereof) may well pꝛohtbit that, and other Court 
from holding plea of ſuchthings. Foz this Caurt is to take 
nulance ok all other inferiour Courts, and to:ooxer. all Ert 
and Pꝛoceedings in them: And by Coke, if a. Codicit be by wag, 
they in the Spiritual Court are to compei them ta ada it untoc 
Will; and theretoze there being an oꝛdinarp remeunto be han i 
this ſpecial kind of Legacy, the Court at Requeiis is not ta 


any Plea of it. Vid. Stat. 4 H. 4. cap. 3 ſ—» ůnjt 0 


WIS: 7 


Rowland Egerton verſus Ed. Egerton. 


Rohibition was pzayed to the Pyerogative Court, to rem 
their Pꝛoceedings there, in pꝛobing the Mill of Sir Joby 


Eſtate, and diſinherited his right Heir, and gave nothing to y 
of his Gzaudchildꝛen: The ground wheteupon this motion un 


it was intended to have a Tryal at Law, whether it were a u 
92 not; and tf they ſhould: be ſuffered: to pꝛaceed, and poli 
the Till there, and to allow it there, fo2 his Perſonal Eftatgi 
would then be a very great evidence to induce the Jury upon: 
the Tryal, which afterward was to be had in this Court, a p. 


That Sir John Egertons daughters (during that Suit fo) t 


of the Pꝛerogative Court fo2 the Perſonal Eſtate; by whichat 
they had there in a manner diſallowed of the yBill, And this > 
Court conceived to, be very ſtrange 3 and granted a P2ohthiti 


Tryal here had, the ſame to be remanded unto them, as totht 
goods; and this difference was then taken, and agreed fo; 10 
by the whole Court, That where a Mull doth contain in it lands Wl 
and goods, the Court ſhall not grant a Pꝛohibition foꝛ the whole, 
in the generality : But if in ſuch a ſpectal caſe it be alledged, 
That the party who made the Till, was then de von ſane meant 
rie, a Pꝛohibition ſhall there be granted fo2 the whole: But ſud 


a Pꝛohibition is not to be granted in all caſes., where a Wil 


I Cr. 396. 


contains in it a diſpoſing both of Lands and Goods; foꝛ then it 
would tend to hinder all the Pꝛoceedings in the Eccleſiaſtical 
Court; which is not to be granted but in ſpectal Cales only; 
fo2 the Law allows of a Pꝛobate there; becauſe befoze the (Will 
be pꝛoved, an Executoꝛ cannot bꝛing any Action. Vid. Co. 6, fol 


23. b. 


Fox 
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Fox verſus Frickwood. 


—— was prayed ta the Low Paeſivent and Councel ' (13 
the Barches of Wales: (here ide Cult was, J. & be- 
L ety of the Land in Fee, makes a Leaſe fo2 life, and after- 
with an —— 


htmſelf kon life, with a 
to — 
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Oldfield verſas Inhabita herlj, 


(1) 


ad 


* n A 
> ” , 1 5 
4 2 
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though the Plaintiff had put intothe declaration divers things, « 

which peradventure he could not p2ove that he was robbed: petin 

ſo much as he p2oved, it is well enough: And the finding thit 

they are guilty of the Caption, &c- is as much as to ſay, that th WM + 

Plaintiff was robbed of ſo much, and that they had not ar 
him amends. Secondly, fo2 that the Judgment ought to have W © 
been againſt the Defendants Quod capiantur, becauſe the ain 
luppoſeth, that they did it in contempt, ec. Sed non allocatur; 

Poſt. 631. fo Ghar nly in a Male feſance, hiit hot in a Non feſance, and thers 

* Sie J&gment ſhall be In miſer eordia. And the Plaintiff i 

well amerced fo? his falſe Pzoſecution: Wherefoze the Judgmelt 

was affirmed. 


Jeffery Cobb verſus Sir John Heydon. 

C2) * ol a Judgment in the Common Bench in treſpaſs of i 
Co. 11. 3, 6. ſault and battery againſt the ſaid Jeffery Cobb, Thomas Wil 
pole, Froxmere Cocket, and four others, where the then Pla, 

tiff declared againſt them ſeverally with a ſimul cum again te 

others; in which Actions Froxmere Cocket pleaded De ſor aut -_ 

Demeſn, and the Jſlue found againſt him, and damages alen ſh 

to 2001, Tho. Walpole pleaded Not guilty, and found agant ** 


{ 


7 1 


—— 
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him by another Jury to 50 l. and Judgment given againſt him, 
and Colts affeſſed ſebetglip to 25 1. Afterward Judgment was 
given againft Jeffery Cobb upon a Non ſum informat. and a CUrit 
| of Inquiry of Damages awarded : And the return being Viceco- 
nue non miſit Breve, the ſaid Judgment wagentred; Thad it ap. 
peared to the Court, that in an Action foz this Battery Damages 
were found by Uerdic againſt another ok the Dekendants to 
200 l. that the Plaintiff ſhould recover againſt the ſaid Cobb fo 
Damages 200 l. and 251. ko: Colts: Wherefipon Erroz was 
- I tought, becauſe the Damages bettig kaund agatnit one, ought 
hot to conclude the other-Dekendants3 elpecially the Crit ok En- 
quiry of Damages being awarbed ought to be purſued. And af: 
ter divers motions in the Common Bench, where the ſaid Judg- 
ment was given, and ſpecially entred by direction of Court, it 
was here affirmed: And Coke Chief Juſtice delivered the reatons 
thereof; becauſe the Writ is entire, and the Defendants are all Pr. 2 
charged with one Battery, although the declarations are ſeveral ; Poſt. 335: 
and the | Corlpaſien ap 198 e ce &c. ſhews that they 
de ſoynt Treſpaſlers, and therefoze the damages given ag aint 
FJ 
CL great, any ot che Het us map have an At- Hob, s. 
Whealthoig 1 d erte d : 8 
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1 Cr. 39. 


Ant. 229. 


1 Cr. 29. 


(3) 


out of the Statute 3 fo2 although it be general, yet it is to by 


Termino Michaclis, 


Anno duodecimo _ W Banco co Regs 


* 
* . » i. 2. 206. 4. hd 


© 59} That this Term theſe were made „ 
iz. George e Wilde, and Williaw Towſe of the Inner Temple; 


Francis Moor and Francis of the Middle Temple; 
Ea Finch, Thomas Chamberlzin and Athoe of Greys im; 
Leonard Bawtry, John Moor, John Chibor and Thomas Rickodfn 


of Lincolns Inne. 


Goldſmith verſus the Lady Plat, Executrix of Sir 
Hugh Platt. 


ve b 8 adminiſtravit; and 


32 5 and nam the 
t ould 


Statute of 3 Jac. cap. 1 That in all A 


* 


Debt upon a Bill or Obligation recovered, &. Execution ſboull 


not be ſtayed, &c. But the Court reſolved, that this Caſe 


tended in ſuch Caſes where it is againſt the party himlelk, 4 
his Obligation, oz in caſe where the Judgment is general 
the Executozsz but where the Judgment is ſpecfal, that Eras 


tion ſhall be of the goods of the Teſtatoz, and damages only & 


bonis propriis; it is not reaſonable, ( no2 the intent of the Lu 


it ſhould be otherwiſe } that the party ſhould be inkoꝛced to in 
Sureties to pap the entire Condemnation with his own goods; 


and accowing to this difference, Coke ſafd it had been ruled i 


the Common Bench when he was there: And Manthe Secondary 


the Pteſidents of this Court, ever ſince the Statut! 
e, were, that aSuperſedeas had been allowed upon a Crit of 
Error "brought by the Executoꝛ 02 adminiſtratoꝛ. 


Worts verſus Clyſton. 


Rohibition, by the Plaintiff in the Spiritual Court to ſtay his 
gun Suit ; fo2 that he ſuing fo2 Tythes in the ¶ guntꝝy ol No 
wich, by vertue of a made by the Utcar of OY; koz ther 
years ; the Defendant claimed to be diſcharged of the Tythesly 
a foumer Leaſe and Compoſition by Deed: And the Court bel, 


that the Plaintiff himſelf might have a Prohibition to ffay tic 


Gould nat dau! 
cia b 
an hon Ol mes. Cond 
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uit ; ko; they be not to meddle with the Tryal of Leaſes oꝛ real 
Contracts, although they have jurisdiaion ok the Oꝛiginal Cauſe, Ant. 270. 
(vi. fo2 Tythes ) fo2 the Leaſe is fn the reality, and it is not 
meerly accidental: Et non refert, although the Plaintiff in the 
Spiritual Court bzings this Pꝛohibition to ſtay his own Suit: 
| fo2 ik this Court hath knowledge by any means that the Spi- Ant. 346. 
ritual Court meddles with tempozal Tryals, they ought to grant 


” 


aPhibition, Vid. 1 K. 3. 4. oy | 
+ Powle verſus Godfrey, Paſch. 10 Jac. Rot. 628. 


A Ction upon the Caſe ; foꝛ that Sir Daniel Dun Official in 
the Court of Audience, ina Caſe of Appeal betwirt the . 46. 
fafo: Powle and one Robert Coleman, had remanded the cauſe , | 
and condemned the Plaintiff in 41. 10 8. fo2 Coſts legitime al- 
ſelled, and had moniched it to be paid at Candlemas following; and 
upon the 21 Novemb. 1612. had awarded Pꝛoceſs ot Monition 
n warn him to pay it upon the ſaid Candlemas day upon pain of 
Excommunticationz which upon the tenth ok Dece nb. 10 Jac. was 
wlivered unto the Defendant being an Officer of the koꝛelaid 
Court to execute; and that the Dekendant upon the twelfth of 
leb. 10. Jac. falſley returned befoze Docto2 Maſters Surrogate of 
he- Official, That he admoniſhed him upon the 17 Decemb, 1612. 
phereas he never was warned; whereupon he was pꝛonoun⸗ 
ted Excommunicate, whereby he was diſabled to ſue: And 
therefoze brought this Action. , The Defendant pleaded, that 
he-moniſhed him the 17 Septemb. 16 10. and ſo miſtakes both the 
month and year : And ft was thereupon demurred, and now 
the Defendant ſhewed that an Action upon the Caſe lieth nor: 
Becauſe this being a Spiritual Pzoceſs, a Court Tempozal 
cannot puniſh the falſhood in the Execution thereof : But all g. 36. 
the Court held, it was well enough; fo2 he is thereby to have moor. 835: 
tempozal loſs, ( viz. to be thereby diſabled to pꝛoſecute tempo⸗ 

ral ſuits) and put to much expences, and therefoze theAcionltes, « cr. 251. 

Secondly, it was objected, that the Declaration was not good, 

tecauſe it was not ſhewn in what cauſe the Suit of Appeal 

bas, fo as the Court might know whether they have juriswict- 

onthereof ; fo2 it may be in a cauſe whereof they have not any 

jurisdidion, and then it is Coram non Judice; and ſo there can- 

not be any loſs by reaſon thereof. Thirdly, it was objected, that 

it doth not appear, that Doctoꝛ Maſters { befoze whom the moni⸗ 

tion was returned, and who awarded the Excommunication ) 

had Authozity : But all the Court held, that notwithſtanding 
- theſe Exceptions, the Declaration was good; fo2 theſe Spiritual 

juris diaions and pꝛoctedings ned not be ſhewn at large, eſpe- 


cially as this caſe is: Fo; it is but an Inducement to the Agt- 1 lu 303. 4. 


on; the mong and falſe return being the ground thereof ; and > 


patticularly ſhewn, that the Taxation of the coſts and ſentence 
were 


Termino Michaelis anno duodecimo 


(5) 
St. 4 Jac, ©, 5. 


Ant. 278. 


(5 


were lawful, the particular poceeving need not to be-erpyeſſey; 
wherefore it was adjudged fo2 the Plaintiſ. 199 


FN = © 4 22077 8 
Maxfields Caſe, Paſch. 1 1 Jac. Rot. 37. 


ter Maxficld was indicted, That he, being a Conhiged l 


cuſant, departed above five miles from his abade in Walſjoo 
in the County of Stafford, againſt the Statute, gc. The Den 
dant pleaded, that he inkoꝛmed Ralph Snead, Walter Bagnal, wh 
two other Juſtices of the Peace of the County of Stafford ( 
ſaid Walter Bagnal being a Deputy-Lieutenant there) that he hy 


urgent occaſions to go to London about buſineſs concerning ji | 


Eſtate, and made Dath befoze them that it was true: 


upon they by waiting under their Seals gave licence unto hiniqy 
gotoLondon, o2to other. places, as his buſineſs required, f 


thereupon demurred, 1. becauſe the Statute of 3 Jac. is, hy 


four Juſtices of Peace with the aſſent of a Lieutenant in waiting 


o2 one of the Deputy-Lijeutenants ol the laid County, in s 

map give Licence; toꝛ it ought to be by four Juſtices beſidegihe 

Deputy⸗ Lieutenant: And all the Court were of that opinion; 

the Statute appointing peeciſely the number of the Ju 
g 


Peace with the aſſent of, 4c. it ought. to be exacly purlued; u 


it is not ſufficient. that a Deputy-Lieutenant be one of the ban 
His aſſent alla ought to be by it ſelf. without the other four,” ;& 


condly, the Licence is not good, becaule it is not pleaded toþ 
under their Hands: And it is not ſufficient to plead it to be — | 


their Seals: Allo the Licence ought to ſhew the particular can 
of the Licence, and not in ſuch general manner fo2 urgentcauſy} 


Wherefoze Rule was given, That if cauſe were not chen 


Judgment ſhould beentred koꝛ the King. 


7 : 
#50 

8 W373 

, $1] 


, 


Stain verſus Wild, Mich. 12 Jac. Rot. 155. Norf. 


Ebt upon an Obligation of 20 J. dated 29 Jul. 10 Jac, c g 
ditioned fo2 the perkoꝛmance of the Arbitrement of John ie 


vers and John Baylie of all Suits, Controvetſies and Demands 
between them: So as the ſame award of and upon the premiſes be 
madeready to be delivered to the ſaid parties undertheir hands and 
ſeals before the feaſt of S. Bartholemew, &c. The Defendant plead 
ed, Quod nullum fecerunt arbitrium: The Plaintiff chews, that ii 
accepto onere arbitrandi de & ſup. præmiſ. poſtea ſcil. 8 Aug. a 
præd. made their arbittement under their hands and ſeals, de 
ſuper præmiſ. modo & forma ſequent. viz. That Tho. Stains ſholl 
have and enjoy. ſuch a. Hozſe which was in Controverſieibe 
twirt chem, and that Wild the Defendant ſhould pay un 


bim thzee pound, bekoze Michaelmas towards his Charges; * 


N 
t 


rr 
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they ſhould releaſe the one to the other all matters whatſoever 
| betwirt the ſafd time and Saint Michael; and 
allevgeth the beach fo2 non-payment of the ſaid 3 1. UUhere- 
upon it was demurred, and it was moved, that it was not a 
arbitrement, becauſe the arbitrement being made upon 
the fifth of Auguſt, to releaſe all Actions, extends to more than 
they had authozity to arbitrate, And although it was ſaid, being 
pleaded that they made the arbitrament de & ſuper præmiſſis, it 1 cr. 2:7, 
is intended, that there was not any cauſe of Action ariſing, be- Poſt. 578. 
twirt the 29 July and the fifth of Auguſt, unleſs it were ſhewn _ __ . . 
an the other part: Sed non allocatur; foz the wows being gene: fon. 4. 
ral. unleſs the Palintiff helps it with an averment, that there l. 40, 554. 
were no more cauſes betwirt them, it is not good; and then the 5180 583 
releaſe appointed being void, there is nothing arbitrated fo2 the Hob. 191. 
Defendants benefit: UUherefoze it was adjudged fo2 the De- ©* 432. 


fendant. 
| Wats verſus King. - 


Reſpaſs, fo2 entring into his houſe and Cloſe at Grendon: (7 
1 The Defendant juſtifies, fo2 that a Cap. utlegat. was 
warded againſt one Skelling, directed to the Sheriff of Somerſ. 
who made his UUarrant to the Defendant to execute it: And 
becauſe it was the common voice and fame, that Skelling was at 
the Plaintiffs Houſe ,- he went in a foot-path though the laid 
Cloſe to the ſaid Houſe, and agked Licenſe of the Plaintiff to en- 
ter into his houſe to ſearch koꝛ the ſaid Skelling, and the Plain: 
tiff licenced him: TUhereupon he entred and ſearched fo2 him, 
and not finding him, returned the ſame way, gc. The Plaintiff 
traverſeth, that he did not enter by licence; and thereupon Jſlue 
ſopned and found fo2 the Plaintiff, and now moved in arreſt of 
Wgment, Firff, that there is not any Replication fo2 the clofe, 
un any Jffue joyned thereupon, and fo all is diſcontinued. But o 1. 
Coke and all the other Juffices held, that Judgment ſhall be gi⸗ Ant. 304. 
ben fo2 that point which is found ; and the diſcontinuance fo2 the 
other is afved by the Statute. Secondly, it was moved, that it 


bas a miſfrial 3 fo2 John Whitehead of Whitehead wag returned, 


and john Whitehead of Whitehill was ſwo2n : Sed non allocatur; 
ko the alteration of the name of the Gill is not material. 


Sr Edward Muſgrave verſus Wharton, Adminiſtrator 


of Thomas Muſgrave. 


82 facias, upon a Judgment agathif the Inteſtate of 200 l. (8) 
I The Defendant pleaded plene adminiſtravit , and found 
againft him; and it was now moved in arreſt of Judgment. 
was not good, becauſe it is 


ad 


57 


K 
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Ant. 135. 


Ant. 78. 


Ant. 158. 
1 Cr. 278. 
Ant. 162. 
1 Cr. 32. 
Ant. 304. 


Poſt. 396, 00, Cooners: But it was held, fo2 that this Roll of the Niſi priu 


(9) 


Co. 8. 98. a. 
Hob. 49. 
Poſt. 448. 


ad triandum exitum inter Ed. Muſgrave militem & Thomam Wha. 


ton, and he was not named Adminiſtrato2 of Thom. Muſgrave; 


and there might be another Action and Tryal betwixt them in then 
pꝛoper right: Sed non allocatur; fo? it ſhall not beintended,unieg 
it be alledged, that there be other Actions depending betwixt then 
A ſecond Exception was, becauſe a Juroꝛ upon the Ven. fac. wy 


returned Chriſtopher Pouſanby, and ſo was named inthe Diſtr 


$453 but in the names of the Juroꝛs returned, it was Pauſas 
y, who was ſwo2n, ſo another name, then was returned: $ 
non allocatur; fo2itis not another name, the difference being ohh 
in the Surname, and there is very ſmall difference in the ſoun 
eſpecially in that Countrey, where the ſounding fs many times 
A foꝛ O, oꝛ V fo2 O: and therefoze it is not any material variance 
A third Exception, becauſe the Niſi prius Roll whereupon the ten 
was, is, that challenge being made to the Sheriff after Jſſue, an 
confeſſed, Ven. facias was awarded to the Coꝛoner, but the Ra 
of Niſi prius was, that the Ven. fac. was awarded to the Sherif 
and the Diſtringas was a ed to the Sheriff, and thereupon th 
Tryal had, which cannot be, the Ven. fac. being awarded tot 


a miſpziſion, and ought to be waranted by the Recozd- (' althoug 
in truth the Roll was not entred at the time of the Recoꝛd of di 
prius made, and at the time of the Tryal, but is a Keco?d al 
made ) that it ſhould be amended, and it was oꝛdered to be amen 
ed, and Judgment given fo2 the Plaintiff. 


Ormelade verſus Coke, Paſch. 12 Jac. Rot. 399. 


Ebt fo2 10 1, fo2 that the Plaintiff and Defendant 8 Ay 

10 Jac. ſubmitted themſelves to the arbitrement of Jans 

Clerk and John Doughty, of all Treſpaſſes, Duties and De 
mands, and that they the ſame day and year arbitrated and g 
dered, de & ſuper præmiſſis, modo & forma ſequente, viz. That th 
Defendant ſhould pay to the Plaintiff in ſatisfaction of ll 
Treſpaſſes and Injuries done to the Plaintiff by the Defendant 
befoze the ſaid day of ſubmiſſion, ſo much, 4c. and fo2 non-payment 
bꝛings the Action; and upon this Declaration the Defendantde 
demurred, pꝛetending that the arbitrement was void: F0! 
it is arbitrated all on the one part, viz. that he ſhall give a Sun 
of money to the Plaintiff, and that the Plaintiff is not to d 
any thing to him. But after argument it was adjudged fo! 
the Plaintiff; foꝛ whereas it was awarded, That the Deen. 
dant ſhould pay ten pound to the Plaintiff in ſatisfaction of all 
Treſpaſſes made by the Defendant to the Plaintiff , the Detern 
dant hath benefit thereby; fo2 by the payment of the ſaid Sum, 
he ſhall be quit againſt the Plaintiff of all Treſpaſſes, at 
it is a good Bar againſt him: And although it were objected, that 
it appears not there was an end of all Treſpaſſes and — 


” =» &@ a - ny, pubic ̃²˙ A > LD Oc a» „„ „ an EE. Lo: 6%.» 


a A . v 2am... 


» | 


2 N 


, DIAG np ont her otro tr ER RR 


kc 


beton them accomding.toithe lain Submiſſion, beraulſ it is-nde 
appointed that tha ane ſhoutd'releaſe to the other all Treſpaſſes 
and Demovds; yet the Curt conceived it to be wen etiough ; fo? 
{t is not intended that the Arbitratozs had any intelligence given 


| unto them, that the Defendant had any cauſe of Action againſt the 


ntiff, but only that the Treſpaſſes: were ſolely made by the 
efenvant, and the cauſe of Action given only to the Plaintiff; 


| and if it were otherwiſe, it chould have dien ſhewn on the Defen- 


part, no is it to be intended, unleſs it be ſhewn. Al 

Coke Chief Juſtice ſald, Where the Submiſſion is of all Actions „ ant. 200. 
Creſpaſies and Demanys between them, and not with a Condi⸗ Hob 4. 
tion ſo that it be made upon the premiſſes, 8&c. If they make an 
Angry of part, and not of: all matters betwirt them, although 

they babe knowledge of other matters which theydid notarbitrate, 

pet it is good enough fo? that part whereof they made their award 

but if the Submiſſion had been conditional, it had bien otherwiſe, 

fo: there they ought to make the arbitrement of all matters where⸗ 

of they had notice given them, other wile it is void in all; and ſo 

he laid he had known it to be adjudged : Uherefoze by the opinion 

of Coke Chief Juſtice, Crake and Noderidge, it was adjudged foꝛ 


the Plaintiff, Houghton hæſitante. Co. lib. 8. fol. 98. 7H. 6. 40. 
20 H. 6. 14. 22 H. 6. 34. 8 


Higgens verſus Totherden, Mich. 9 Jac. Rot. 626. 


Ebt upon an Obligation, wherein he demands 30l. The (10) 
Defendant demands Oyer of the Obligation, which was, > 18. 

Noverint univerſi per præſentes me Johan. Totherden teneri & firmi- 2 Rol. 147: 
ter obligari in trigintate libris, &c. And this being entred in hxc 
verba, the Oefendant demurred in Law, koz it was objected, that voſt. 603 
trigintate is nat any woꝛd, noꝛ hath any ſenſe, and therefoze the 
Obligation is void: Sed non allocatur; fo; although there be an 
dition of two letters, it is but a Surplliſage, and ſhall not 
make the Bond void; and it was adjudged accoꝛdingly foꝛ the 
Plaintiff: And Erroꝛ being bzought in the Exchequer-Chamber, 
without any argument, the Judgment was this Term affirmey. - 


Poſt, 607. 


VVeald and his VVife verſes Peaſe. 


A Ction upon the Caſe ; fo2 that the Defendant being Uicar (11) 
ot the Pariſh where they inhabited, faiſely and maliciouſfi 

in ſuch a Court of the Ddinary, pꝛeſented, that they made Hay 

uu che Sunday: Whereupon they were cited and vered, xc. At 
ter Nor guilty pleaded, and Uerdic found fo2 the Platntifts, It 

as moved in arreff of Judgment, that the Action lies not fo? 

N and Fe ; fo; their Ueration is ſeveral , at leaſt wiſe ; ce. 693 
ie Feme cannot haue damages fo2 the Ueration ta her Þugband, Bot. 473. 
795 332 Secondly, 


— 
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aur. 134 Secondly, that fo2 this meſentment in courſe ok Lam, and ay 

cr. 29 in the Spiritual Court, this tempozal Actonites not; the Cam 
doubted upontheſe reaſons and exceptions whether the Action were 
maintainable; and therefoze it was adjourned. 77 11 


| Rigley verſus Lee and his VVife. 


C 23) Jectione firmz : After Uerdict fo. the Plaintiff, it was my, 
ved, that the Baron was dead ſince the Niſi prius, and befgy 

the day in Banco: And whether the Bill ſhould abate in all, g 

z Cr. coo. _ (hould ſtand againſt the Feme, was the queſtion: And becauſe f 
_ ant-19- fg in nature of an Acion of Treſpaſs, and the Zee is chargy 
*29- fo2 her own fact; it was adjudged that the Action continued agu 

the Feme, and Judgment ſhould be entred againſt her ſole, beta 

the Baron was dead. 5 


Elizabeth Slymbridg's Caſe. 


(13)- Lizabeth Slymbridg, upon a ſpectal Supplicavit out of the qu 
cerp was committed to pꝛiſon fo2 want of Sureties, andy 

on ſuggeſtion to the Court, that ſhe had been impaiſoned kan 

vers weeks, and was big with Child, and ſhould be in danger « 

death, if ſhe ſhould not be enlarged : Coke Chief Juſtice (aid, 

that they at their diſcretion might let her to Bail, upon commu 
oꝛ mean Bail to pꝛevent the peril of death to her, o2 her Jnfant; 

And he p2oduced a pꝛeſident in 14 Ed. 3. where one being in E 

cution fo2 Debt was diſcharged, becauſe he had been long it 

piiſoned, and decrepit, and ſo old and ſtriken in years, that z 

co. Li. 289.&+cguId not long continue; and theſe reaſons entred upon the Rl: 
And another Preſident in Paſch. 40 Ed. 3. in Cornubia, where 1 

Feme bꝛought an appeal againſt 12 who were acquitted, and un 

x Inſt, 289. a Enquiry of Damages it was found that ſhe ſued it maltictouth; 
and being committed to pziſon fo2 their Damages: Afterwards 
upon ſuggeftton, that ſhe was big with Child, and near her 6 
lliverante, ſhe was releaſed upon Bail; and he ſaid, that bot 

theſe Recows were in the Treaſury. 5 


Metcalf verſus Wood. 


(14) _—_— of a Judgment in Account, after the firſt Judgment, 

L quod computet, and befoze the ſecond Judgment; and whe 

ther a Writ of Error lies befoze the ſecond Judgment, ws 

Ant. 324 the queſtion 2: And it was reſolved, that in this Caſe it lay not; 
Foꝛ the firſt Judgment is no other than an award, and no im 
Judgment, until he hath accounted befoze Auditors ; and the 

death of any of the parties befoze the ſecond Judgment tal 

co. 13, 28.2 - abate the Nlrit; and the Plaintiff may be non-ſuited befoze the 


c. Il. 339.b ſecond Judgment 3 and this firſt Judgment doth not determine 
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the aig inal 3 and a Wait of Error {ies not unleſs in ſpecial caſe, 
where the original is not determined. But Coke ſatd, that he 
had ſeen a Pꝛeſident, 8 H. 8. where an Exigent being awarded in 
an Appeal, a Crit of Error was bzought maintenant: Fo? he by 


the Exigent awarded in caſe of Felony, fozfeited all his goods 


maintenant; wherefoꝛe foꝛ as much as he was at pꝛeſent loſs and 


pꝛejudice, he ſhould have a TUrtt of Error ꝑꝛeſently. 


Peplow verſus Rowley. 


IT Kror of a Judgment in Salop; the Error aſſigned was, fo: C752) 


that in an Action upon the Caſe there tryed, the Defendant 


was eſſoyned, and had day per eſſeyne, & Querens habuit eund. 
diem; at which day the Defendant being demanded, appeared cr. 254. 
not, but made default; Et habuit diem per default ſecundum con- Ant. 314- 
| ſhetudinem villæ prædictæ given by the Court, ( viz. ſuch a day) 


at which vay the parties appeared, and Judgment was given a- 
gainſt the Defendant,per nihil dicic ; fo the Plea was utterly dif: 


continued, becauſe when the Defendant made default, no day can cr. 341. 


be given unto him, when he was out of Court. And the Al- 
legation that it was done ſecundum conſuetudinem, cannot help 
it; fo2 no cuſtom can help that which is againſt Common Law, 
ann — apparent diſcontinuance: Wherefoze the Judgment was 


Lovet verſus Fawkner. 


A Ction upon the Cale; fo2 that he at the general Goal- (16) 
[A delivery fo2 the County of Warwick, held at Warwick 6 Lat. 80. 
Aug. 8 Jacobi betoꝛe Sit Peter Warberton one of the Juftices of 2 Bult. 270. 

the Common Bench, and Sir Tho. Foſter another of the Juſtices 


the Common Bench, Juſtices of the Peace, nec non ad diverſas 
felon. audiend, & termin. aſſignat. The Defendant falſo & malitioſe 
fine ulla vera & legitima cauſa pzocured the Plaintiff to be In- 


| dicted; That he voluntarie, felonice & proditorie endeavoured and 


pactiſed to perſwade and withdraw the Defendant , being a 


| Subject of the Kings, from his obedience, unto the Romiſh Ke- 
gion againſt the fozce of the Statute, cc. and impꝛiſoned and 


detained him, until at the ſame Goal-delivery befoe the ſaſd 
Juſtices, he was debito modo & ſecundum legem, &c. acquietatus; 
and Judgment given upon a nihil dicit: And a Crtt of Enquiry 
of Damages being awarded, 55 l. Damages were found and re- 
turned: And it was now moved in Arreſt of. Judgment, 
'That the Declaration was not good, becauſe that it is of an 
.Indiament at a Goal-delivery befoze, #c. And he doth not chew 
that they were Juſtices ad Gaolam deliberand. aſſignati: And al- 
though it be ſhewn that they were Juſtices of Peace, and of Oyer 


| :&-Terminer , und were in truth Juſtices of Aﬀſe, & ad Gaolam 


deliberand. 
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Ant. 32. 1 
3 Cr. 199. 


Jones 93. 4. 
1 Cr. 15. 
Co. 9. 55. C. 


ſon is ſecret, and lyethin the heart of man, and everyone is 


.- , Cauſe of Conſpiracy: Fo2 although an Action upon the Cate zh 
deen maintained, fo2 pzocuring one to be Indicted ol Feleh, 


(17) 


Poſt. 531. 


(18 ) 


koʒ any man to conceal any thing which may tend to Treaſg 


quouſque 


confirmed tothe Plaintiff Lands in Fee in Wentmore, cy 
that Robert Knight by his {ill in waſting deviſed -thoſe Land 
unto him in Fee, and that the ſaid William Knight covenanted ith 


prædictæ ultima voluntatis plenam poteſtatem, bonum jus, & | 
. tamam authoritatem, to alien and ſell the ſaid Lands to the 
tiff in Fee, and aſſigneth the breach, that Rob. Knight 

of the ſaid Lands, and made nat any Tull; whereby _ 
| Deicen 


deliberand, pet betaute it was not ſhewn that they were Jullicy 
ad Goala deliberanda, in whoſe right the In diament is takey: 


the Court held that the Declaration was not goa: But Cote 


laid, that be conceived that foz another cauſe the Anion lan nat; 


fozno Conſpiracy, non Action upon the Cale in nature of a Cm 
ſpiracy, lyeth fo2 the moruring ant tu he Indicted of Treafonzg 


every man is bound todiſcover Creaſon, and ought nat to conte 
it fo2 the leaſt time, becauſe it is againſt the State of the Cop. 
mon-wealth, which every one is in duty to maintain; and = 


to diſcloſe ſuch matters as tend thereto s And it being dangergy 


therefoze the pꝛocuring one to be Indicted concerning it, is 


yet ſuch an Action was never bꝛought fo2 pꝛocuring one to be 
dicted of Treaſon: Wherefoze they would well adviſe wheiſe 
ſuch an Action did ye; whereupon the Judgment was ſtayg, 

No Judgment everiy 
given. Ne OTH; F 


Middletons Caſe, Trin. 12 Jac. Rot. x5. 

Rror by Middleton and others, to reverſe an Outlary: Th 
E firſt Error aſſigned was, becauſe the Capias was away 
againſt 5, viz. 3 men and 2 women, and ſa the Exigent; theretun 
was quod ad quartum Comitatum, &c. non comparuerunt. Andh 
doth not ſap nec eorum aliquis comparuit ; and this was held tahyi 
manifeſt Erroz, The ſecond Erroz,becauſe the Exigent is retuma 
Ideo per judicium Coronatorum utlagati ſunt : And he doth ut 
ſhew that there is any Coꝛoner o2 his name: But the Court don 
ed thereof; koꝛ all the Exigents in London are ſo returned, whey 
the Majoꝛ is Cozoner, The third Erroꝛ, becauſe it wasreturng 
utlagati exiſtunt, where foꝛ the Nlomen it ought to have been ws 
viatæ exiſtunt: THherefoze the Dutlarp was reverſed. | 


Goodman verſus VVilliam Knight, Trin. 11 Rot. 


Hovenant: Andveclares that the Belendant and one Agr 


Knight by ſuch an Jndenture, bargained, ſold, (nfeoffed,an 


the Plaintiff, that he and the ſald Agnes tune habuerunt virtute 


2 


died letſed 


{ 
c 
1 
y 
0 
5 
1 


deſcended to John Knight his Heir, who entred and expelled the 


Plaintiff; fo2 which he bꝛought this Action. And upon this the De- 
fendant demanded Oyer of the Jndenture, which was entred in 
bzc'verba : UUhereupon the Defendant demurred generally; and 
thecauſe was, fo2 that the Declaration varies from the Indenture; 
viz. becauſe theCovenant is in thismanner. And the ſaid William 
Knight and Thomas Knight (whereas Thomas was not party to 
the Indenture, no2 enſealed the ſame ) do covenant for them and 
their Heirs to and with the ſaid Thomas Goodman, that they the ſaid 


| William Knight and Agnes now have, his Heirs and Aſſignes by force 


and vertue of the ſaid Will, do own full power, good right, and 


| lawful authority to alien, &c. And fo2 this variante betwirt the Co- 


venant mentioned in the Declaration, and this Indenture ſhewn, 
Richardſon Serjeant moved, that the Declaration was not good 
fozthe Covenant (as it is in the Indenture) is void and taſenſt- 


| ble, whereof no benefit can be talen: But all the Court held, that 


the Declaration was good; fo2 the addition of Tho. Knight in the 
Covenant is idle, he being no party tothe Indenture; and foz this 
cauſe the omiſſion of him in the Declaration, fs as it ought to 
be: Alſo the wows ofthe Covenant, his Heirs and Aſſigns by force, 
&c. do own, &c. being inſenſible, the party in the Declaration o⸗ 
nitting them and reciting the Covenant in that which was ſenſt- 
lle, and laying the bꝛeach therein, is good enough; and he nied⸗ 
td not ſhewthat which was inſenſible ; TUherefoze it was adjudg⸗ 
ed fo2 the Plaintiff, 


VVhiſtler verſus Lee. 


| F7Rror of a Judgment, in an action upon the Cale in Abingdon 


Court; the Error aſſigned was, fo2 that the ſaid Court is 


mentioned to be held there befoze the Majoꝛ, ſecundum conſuetu- 


dinem Burgi, a tempore cujus contrarium memoria, &c. And it 
doth not appear that there was not any ſuch cuſtom there to hold 
Pleas.: Upon this Erroz aſſigned, it was demurred in Law, koꝛ 
it is againſt the Recoꝛd to aſſign ſuch matters fo2 Erroz, it being 
pleaded there, and Judgment given againſt him; and if it be true 
that there be no luch cuſtom, then the proceedings are coram non 


judice, and he is not grieved thereby, but he may have Faux im- 
priſonment, if he be arreſted by vertue of ſuch a Judgment, oꝛ o⸗ 


ther Actions, if his goods be impeached theteby: And of that opi⸗ 
nion was the whole Court, that this aſſignment being directly a- 
gainſt the Recozd, is not receivable : TUherefoze rule was given 
to affirm the Judgment. 


Halſey verſus Carpenter, Trin. 12 Jac. Rot. 1006. 


Ebt upon an Obligation, conditioned fo2 the payment of 30l. 

. to H. S. J. S. and A. S. tam citoas they ſhould come to the age 
21 years: Þe pleads, that he payed thoſe ſums tam cito ag 
they came of age; and it was thereupon demurred, becauſe it is 
not 
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Ant. II. 2445 
Poſt. 521,568, 
397. 
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(21') 


not ſhewn when he came of age, and the certain time of the py 

ment; and fo this cauſe all the Court held the Plea to be il; 
fo2 although it be a good Plea regularly to the condition of ; 
Bond, to purſue the woꝛds of the Condition, and to ſhem the 
perfozmance, yet Coke ſaid, there was another rule, that he aught 
to plead in certainty, the time, and place, and manner ofthe per 
koꝛmance of the condition, ſo as a certain Jfſue may be taken; g 
therwiſe it is not good: Therefoze becauſe he did not pleadhere 
in certaintp, it was adjudged fo2 the Plaintift: And between the any - 
parties in another Action ol Debt, upon an Obligation, the Con 
tion being fo2 perkoꝛmance of Legacies in ſuch a Will, he pleas 
ing perfozmance generally, and not ſhewing the Will, no? what 
the Legacies were; Jt was adjudged fo? the Plaintiff. 


Sir Henry Rolls verſus Boulting and Roberts. 


Reſpaſs, fo2 entring into his Cloſe , averiis depaſcendo, and 
chaſing the Plaintiffs Beaſts in the ſame Cloſe : The Dex: 


kendant pleads to all, beſides the entring into the Cloſe with 


Ant. 317. 


(22) 


Pozſes, andchaſingthe Beaſts there, Not guilty z and quoad tx 
entry and chaſing he pleads, that one Richard Lewis was Para 
of Kelmarſt, within which Pariſh this Cloſe lies; and that he hy 
by waiting under his hand and Seal, dated ſuch a day and pen, 
let the Tythes of the ſaid Cloſe to Sir Robert Osborn foz tim 
years; whereupon they as his ſervants entred the ſaid Cloſe, wih 
their Hoſes, & molliter chaſed the ſaid Cattel in the ſaid Cloſe, to 
ſee what Tythes were due fo2 them, quæ eſt eadem tranſgreſſo: 
And it was hereupon demurred; Firſt, becauſe he juſtifies byvertue 
of a Leaſe fo2 years of Tythes, and ſhews not the Deed ofthe 
Leaſe ; and although he juſtiſies but as a ſervant, yet coming in 
Title and in p2ivity, he ought to ſhewit as well as the Maſter, and 
cannot plead the Entry into anothers ſoil, without making good 
Title thereto, which ought to be by the chewing of the Leaſe; 
And of that opinion was the whole Court, that in as much as je 
bad not pleaded by Deed here ſhewn, &c. that the Plea was ill, 
Another reaſon alledged againſt the Plea, was, becauſe they cas 
not juſtiſie their riding upon the Land, no2 chaſing the Cattel up 
and down to ſee what Tythes were due; fo2 there were other 
means to come to the knowledge thereof. But the Court did ut 
thereto deliver any opinion, but upon the firſt exception the Piet 
was adjudged to be ill; and Judgment given fo2 the Plaintiff. 


Barret verſus Winchcomb. 


i Barret, Adminiſtratrix of John Barret, bzings Action upon 
the Caſe, tam pro Rege, quam pro ſeipſa,againf Bennet Winch 
comb Sheriff of Oxford; fo2 that the ſued a UUrit of Debt 
out of the Chancery, againſt} one Juxon, and thereupon 1. 
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g Capias and Exigent, and he was Outlawed, and ſhe ſued a Capias co. 3. 88. a. 
uthgar. Directed to the Defendant, who by virtue thereof atreſted 
the laid Jaxton,and afterwards ſuffered him to go at large; where⸗ 

upan ſhe bought this Action: After Uerdia fo2 the Plaintiff, it 

was moved in arteſt or Judgment; Firſt, that an action upon the 

Caſeſles not fo2 the King and party, fo2 the damages are only to 

the put yet Sed non allocatur 3 o in regat the Capias utlagatum 
isfoxtheKing,- and the King is to have benefit thereby, although von. 533. 520; 
the party 4s allo to have benefit; yet the Action lies fo: the wong Ante 134. 
done to the King and party, in the name ok the King and party. 
Secondly, the Court held that this Action lies without ſhewing who 

tommitted the Adminiſtration, oꝛ that he he hadauthozity to com⸗ 0b 32. 

mit adminiſtration. And thirdlyz chat it was well enough, although 

{tis not ſald it was in retardatiobnem teſtameiſſt. Wherefoze ft was yon. * 
adjudged fo2 the Plaintiff. And in another caſe betwixt the ſame 

pattles (where the Plaintiff was non uited in another action 8 x1. cap. 2. 
dought betoꝛe upon the ſame matter) it was ruled that the Deken⸗ 

dant ſhould not habe coſts, -becaule ſhe bwought the Action as Ad: x Cr. 29. 219. 
winiſtratrir 3 and although it de not chewn, thut the Debt was 0c 229: 
due ta the Teſtats1;2yer when the bꝛiugs it in the Detinet, it hall 
be intended the bꝛoüght it in his right, and then ſhe ſhall not pay 


toſts upon non ⸗ſuit ; Foz that is out of ute. I 
; £S01HKs 007 176 3 S109 697: O77 ith ME SRI SEE 77* 


P 3 3 : 4 | = 
Sw; + 70 . 25 . 1 N 
5 + > * it 5 1 $3 4: ; wo w # f; $45 4 


s _ + 182 
erſus Ewelz Mie h. 1 Jac. Rot. TA. 
BUI. es une EE e 


, «+44 . 5 F 
. „ welt8334-* © 

- © *"Moyle » 
ö 


Ebt upon the Statute of > Ed. 6. 9 61. Fo (23) 
chat whereas by tbe Stutute made 2 Ed. S. ic is pꝛobided, xc. 1 Rol. 5; 
(Vertting the' clauſe in the Statuke concerning the ſetting fozth 

of Tythes, et.) And whereas the Fan e ptemb. 6 Jac. was 
Popztetoꝛ of the Rego oE-Caytshiel;amd of all Tythes within the 

{aid Pariſh and whereas-the Defendant 1. Septemb. 5 Jac. was 
pofeſſed fo? divers'years toc we of 300 Acres of Land within the 

faid Pariſh, whereof*r3o Acres were ſown with wheat, 120 Acres 
wereſown with Barley, 40 Atkes with Peaſe; and 10 with Oats; 

and whereas all Tythes were tifually paid m fpeciefo2 thoſe Lands 
fox-40-pears befo2e the ſaid Statutes: and whereas the Defendant 

the kald 30. Sept. 6 Jac. ſie inde poſſeſſionatus exiſtens all the grain 

adtune creſcent. upon the ſaid lands, did mow and tut down, and all 

the grain inde provenient. apud Caverfield did take and carry away, 
without ſetting koꝛth of Tythes, and without agreement with the 
Plaintiff,adtunc proprietarius ot the ſatd Reſtoꝛy : Et dicit in facto, 

that the Tythe ofthe coꝛn in the year of 6 Jac. ſo taken and car⸗ 

tied away, was then wozth 55 l. And the treble value was 165 1. 

per quod actio accrevit to the Plaintiff to demand the 165 1. afoze- 

ſaid: Notwithſtanding the Defendant had not paid unto him the 


laid 165 l. Et ideo producit ſectam: The Defendant proteſtando 
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that it is not of tuch value; Foz the plea (aith, that the Plaintig 
himſelf ſowed that coꝛn, being pofſefled of the (afd Land fo? divers 
pears yet to come; And 5 Junij, 6 Jac. ſold the coꝛn to the Deen 
dant; wherefoze he took it; and traverſed that he was 
from the time, «c- And it was thereupon demurred, and adjudgg 
fo the Plaintiff, that be ſhould recover 165 1. as he had declared: 
And now a TUrtt-of Error was bought, and the Errozs aſſigna 
were, that the Declaration was not good. Firſt, becauſe all the 
matter of the Declaration, and the offence is by way of :Recitai; 
and the offence is not alledged by matter in fac, that he carried 
away the coꝛn, and that the Tythes were not (et foꝛth; Sed non 
allocatur 3 Foz it is ſufficiently alledged as well as if it had ben 
by expreſs charge, andthe Action is bzought fo2 non-payment oftie 
Ante 318.328, treble value, and the other is but to ſhew the cauſe how it bg 
came due, Secondly,becauſe the Plaintiff miſrecites the Statute; 
Fox whereas the wozds of the Statute are, that he ought to agree 
with the Parſon, Uicar o2 other Owner, Pzopzieto2 o2 Fam of 
the ſaid Tythes, cc. The woꝛds of the Declaration are, Cun 
| rectore, vicario, aut aliq proprietario ſeu firmario, omitting the as 
i cr. 134. (Owner: ) Sed non Alſocatur; Fo2 Owner and Pzopaeto? are gl 
one and Synonywa, and of the ſame ſenſe, and the omiſſion of that 
wow not material. Thirdly,.;fo2 that he ſaith, that he was Pj 
 pueetoz, but he doth not ſhew how, no2 any title: Sed non allocatur; 
ante 315 Foꝛit is but a conveyance to the Action. Fourthly, becauſe itis 
not ſhewn, by whom the con was ſown 2: Sed non allocatur; Fg 
Ante 324+ Non refert by whom it was ſown, the Defendant being Dwner at 
the time of the reaping; and, although the Declaration be, that 
I. Septemb. 5 Jag. he was poſſeſſei ot Lands ſown with coꝛn, add 
that 30. Septewy. 6 Jac. he thergot being ſo poſſeſſed, mowed and cit 
down, which ka year and month after, cannot be well intender; 
yet being poſſible, the Declaration is good enough. Fifthlip, fo 
that there is not any time oy de ion 02 aſpottation: 
Ante 285 But the Coutt conceived, the Declatation being, that he 30. Sept 
6 Jac. ſic inde poſſyſlionatus of ths fai 1 granum præ- 
dictum, it is to be intended, that he reaped it the ſame dap; a 
the Declaration being, ac totum granum inde provenient. cepit & 
Poſt. 443- alportavit,although he doth not {ap,adtunc ibidem,pet it is coupled 
Aute gi. with the kozmer time by the woꝛd (ac) and hath reference to the 
founer time: And they laid, that it any one will buy coꝛn ſtanding 
of the Pꝛopꝛietoꝛ of a Rectoʒp, if be hath not ſpecial woꝛds to we 
co.17. 23. b. charge it, he ought re 5 and the carrying away of lucy - 
x Rol- 5. con without ſetting out the Tythes, is an offence within the Sta 
tute: wherefoze the Judgment was affirmed, That he ſhould reco- 
ver the treble value, as he had declared. | 


363 


J 1001 Regis in Banco Regis. | 


— 


Codner verſus Dalby, Hill. 8 Jac. Rot. 979. 


Ebt upon an Obligation, conditioned to ſave himſelf harm- (24) 

leis from ſuch a bail in ſuch an Action : The Defendant 
pleaded Quod libere & abſolute exoneravit him of the ſaid Bail; 
And it was thereupon demurred, becauſe he doth not ſhew how 
je diſcharged him; and without argument, it was adjudged foz Aue 763. 
| the Plaintiff: Fo2 always when one pleads a diſcharge, and that Pot. 534. 
| he ſaved him harmleſs, he ought to fhew how, that the Court (5,24 2%, 
might adjudge thereof : But he may plead generally Non damn+ pier 43. a 
ficat. without ſhewing how, becauſe he pleads in the Negative, 
and the other ought to ſhew damntſication : TUherefo2e it was ad- 
judged accoꝛdingly foꝛ the Plaintiff, | 
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Belton verſus Buller. 


( cire facias againſt the Defendant, being bail in Yarmouth, in (25 
an Action of Debt; Fo? that the Pꝛincipal did not render Moor 836. 
his body after Judgment, no2 pay the condemnation : The De- 
fendant pleaded, that after the firſt Action bzought , and bail 
found, the cauſe was removed by Habeas corpus, and bail here 
accepted ; and afterwards the cauſe was remanded by Procedendo, 
and then Judgment given againſt the Puncipal: So it was pꝛe⸗ 
tended, that by removal of the cauſe , the old bail was diſ⸗ 
charged: TUhereupon it was demurred, and now argued at the 
Par, that the old bail was diſcharged by the Recowd removed; 

Ind although the Reco be remanded, yet that cannot revive the 
bail which is determined; and fo2 this purpoſe were cited 32 Hen. 
8.Bro.Mainpriſe 6. and 31 Hen. &. Br. Procedend.13. Jf a man finds 
bail in London upon an arreſt, and the cauſe is removed by Habeas 
corpus into the Kings Bench, and afterward remanded by Pro- 
cedendo, the bail is diſmiſſed, and ſhall never be revived. But 
all the Court held, that the bail is in this caſe chargeable ; Foz 
when the Recozd fs remanded by Procedendo, it is as if it never ante 203. 4. 
had been removed, and there is no Recozd of the removal thereof; 
but ff tt be removed, and bail filed in this Court, and afterwards 
in another Term it is remanded, then it is otherwiſe ; Fo? there 
the Court is-poſſeſſed of the cauſe, and remained ſo fo2 a Term, 
and a Recow is made thereof : But if it had bam remanded the 
fame Term that it had bern removed, it had bien otherwiſe 3 Fo2 
there is no Recow made thereof, and ſo Brook is to be intended: 
Wherefote it was adjudged fo2 the Plaintiff, 


| | 
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Thomas Hyats Caſe. 


Homas Hyat pzayed a Prohibition to the Conliſtoꝛy Cot 
of London; Fo2 that he was ſued there by his wife, ty 


be ſeparated from him propter ſævitiam; And ſentence 
was there given againſt him, that his wife ſhould line 
from him, and that he ſhould allow her 5 s. 6 d. weekly, although 
the husband offered reconciliation, and deſired cohabitation, and 


- proffered caution to uſe her fitly. But it was denied by the Court 


1 Cr. 220, 


Co. 11. 77. a. 


Co. 11. 78. a. 


to grant a Prohibition, becauſe the Court of the O2dinary is the 
pꝛoper Court fo2 allowance of alimony, and may take ozder fa ſe⸗ 
paration 02 divoꝛce, if the be cruelly uſed, 


Ote, That Coke ſaid upon the argument of Warren and Smith 
Caſe, concerning a Leaſe by a Colledge made to Queen Elx 
that it was adjudged in 30 Eliz. in Bawds Caſe, That where an lv 


fant, or Baron and Feme make a conveyance to the Queen by Bar- 


gain and Sale, that it was not aided by the Statute of 18 Eliz. For 
that aids only in Caſes where there is imperfection in the convey- 
ance, and not where there is a difability in the perſon who male 
the conveyance : But where Tenant in Tail makes a conveyance by 
Deed, that is aided by the Statute z For he may make a conveyance 


by Fine. | 
Sir Henry Bellaſis verſus Hanford. - 


4 Ction fo2 wows: - The Plaintiff had Judgment O&ab. Mi- 


chael. 10 Jac. and no pwceſs of Execution was ſued out in 


the year following: But afterward, viz. 27. Novemb. 11 Jac. Han- 
ford bꝛought a Writ of Error, returnable in the Exchequer-Cham- 


ber. The Reco2d being removed, the Plaintiff pzaped a dap to 
aſſign Erroꝛs, and at the day appointed did not aſſign any, but 
was now-ſygited fo2-not pzoſecuting , and the Recon remanded 


btther 12 Jac. And this Term Haoford being immiloned foz other 
-cauſes, it was moved, that he ſhould be in execution fo this 


cauſe, and although the pear and day wsre paſſed after the Judg: 
ment, ſo as the JIlaintiff was put to his Scire facias to habe ere- 
cution, yet fozaſmuch as the Defendant had bꝛought a TUrit of 
Error, Man the Pyothonotary ſaid, that he himſelf had thereby re⸗ 


nued the Record 3 And the Recozd being remanded, the _ 
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ſhall have execution without a Scir. fac. and ſo all the pꝛeũidents 
warrant it: TUherefoze upon his repozt, that the courſe of the 


Court was lo, Rule was entred, that he ſhould be in execution 


without a Scire facias. | 


Chamberlaine verſus Ewer. 


Ovenant; After Judgment in this Court and the Recowd re- (4) 
moved by TUrit of Error, and the Erroꝛ aſſigned foꝛ variance Rol. 131. 
between the Bill upon the File and the Declaration, viz. That in 


the Declaration, it was, that one ſuch,after the death of tevant pur 


auter vie primo intravit & fic fuit occupans; which was the ſub- 

ſtance of the Declaration; But in the Bill upon the File theſe 

woꝛds primo intravit were omitted: And after the Dekendant in 

the Exchequer⸗ Chamber had pleaded, In nullo eſt erratum, It was 

moved there, that the Bill ſhould be amended: Fo2 the paper- 

book, by which the Bill was ingroſſed, had thoſe wozds in it; And yon. 445 
the Court (ſeeing them in the paper-book) gave rule that they „e 30s. 
ſhould be amended. " | 


Syvedale verſus Sir Edward Lenthal in the Exchequer. 


Nformat ion foꝛ the King and himſelf; Suppoſing that the De- (5 
fendant after the end of the ſecond Sefſipns of Parliament = 

hoiden 5. Novemb. 3 Jac. and befoze the 31. Oftob. 9 Jac. was a 

Recuſant-Papiſt conviced in due fozm of Law, accozding to the 

Statute. And after his conviction, and fo2 two years before the 

31. Octob. 9 Jac. at the Pariſh of Saint Dunſtans in the Weſt in 

the County of Middleſex, ſeipſum conformavit, and came to Church, 

and there continued during the time of Otvine Service, accozding 

to the Statute Notwithſtanding the Defendant fo2 the years 

next after the 31. Octob. 9 Jac. had not received the Sacrament 

of the Lows Supper, cc. in the ſaiv Church, where he uſually 

inhabited during the.ſatd time, noz in any other place; but had 

made Drfantt- Contra formam Statuti, wherefoze he demanded 

again him 60 1. for every pear: in totb 180 J. The Dekendant 

pleaded Not guilty, and found againſt him; And after Uerdic, it 

was moved in arreft of Judgment. 1. That the inkozmation 

was uncettain; Becauſe no certain time of the conviction is 
thewn, no2 how, no2 in what Court, no2 befoze whom; lo as the | 

party cannot have anſwer thereto: Sed non allocatur; Fo: 
Tanfield chtef Baron ſaid , that it might peradventure have 

been a good Exceptfon, i he had demurred upon the Jnfozma- 

tion: But now, that he hath pleaded Not guilty, all this is oft. 375.510. 
admitted, and it fs only to be giwen in evidence, and the matter 4: 

in fact fs only triable, whether he hath received the Sacra- 

ment. As in Debt upon an Obligation, no place is ſhewn, That anc 125 

ts not good; But if the other pleaded a Releaſe, the Excepti⸗ 


on 


Termino Hillarii , Anno duodecimo 


1 Cr. 331. 
Poſt. 5 30. 
Moor 38. 


(60 


2 Rol. 366. | 


Moor 20. 


2 Rol. 366. 


(7) 


Poſt. 605. 
Hob. 69. 
Moor 878. 
2 Rol. 288. 


on to the Declaration is ſaved. - A ſecond Exception was taken ; 
Becauſe it is not ſhewn when, oz befoze whom, he confoꝛmed 
himſelf t. Sed non allocatur; Fo2 being fo2 two years before - 
31. Octob. 9 Jac. it is ſufficient to entitle the ing to the penalty; 
and the conkoꝛmity by coming and continuing at Church in time 
of Divine Service is ſufficient without being befoze the Dddinary, 
Thirdly,fo2 that the Inkoꝛmer demands the penalty fo2 thꝛie pears, 
whereas by the Statute of 31 Eliz. No Jnfozmer can demand g 
penalty upon a Penal Statute But by Inkozmation exhibited 
within a year after the Offence, but the Court held it to be well 
enough fo2 the King, although it was not god as to theJnfonner, 


Ward verſus Ayre. 


frm of Aſſault and Battery; Et quod cumulum pecuniz 

containing five marks, cepit, & c. The caſe was this, The 
Plaintiff and Defendant betng at play, the Plaintiff thruſt his 
money into the Defendants heap, and mixed it; and the Deken, 
dant kept it all: CUhereupon (they ſtriving fo2 the money) the 
Plaintiff brought this Action: And the whole Court was of opini⸗ 
on, in regard the Plaintiffs own money cannot be known, and 
this his intermedling is his own act, and his own wong, that by 
the Law he ſhall loſe all; Foz, 'if ft were otherwiſe, a man might 
then be made to be a Treſpaſſer againſt his will, by the taking of 
his own goods: Therefoze to avotd that Jnconvenience, theLaw 
will juſtifie the Defendants detaining of all; and ſo it is of an 
heap of co2n voluntarily intermingled with another mans : where- 
2 the Rule of the Court was, Quod querens nihil capiat per 

Ham. 


Frances verſus Ley, & e contra, In the Star-Chamber. 


A T the hearing all the pzoofs upon both Bills, the Court reſol- 
ved five things: Fitſt, that ik an Inhabitant and his Anceſtoss 

only, have uled time, whereof, ac. to repair an Ille in a Church, 
and to ſit there with his Family, to hear Dibine Service, and 
to burp there; This makes the Jule p2oper and peculiar to his 
Houſe ; And he cannot be dilplaced, no2 interrupted by the Par- 
ſon, Churchwarden, oꝛ Oꝛdinary himſelf : But the conſtant lit 
ting and burying there, without uſing to repair it, doth not gain 
any peculiar pꝛoperty, 02 pzeeminence therein. And if the Jule 
hath been uſed to be repaired at the charge of all the Partſh in 
common, the Oꝛdinary may then from time to time appoint 
whom he pleaſeth to ſit there, notwithſtanding any uſage to the 
contrary. Secondly, that it is not lawful foz any, to beak 02 
deface any ſuperſtitious Pictures in any window fn any 2 


- Jaconr Regis in Banco Regis 5 E 


02 Alle, but the Dwdinary only: And if any do fo, without licence 

from the O2dinary, he ſhall be bound to his good behaviour; as 

was done in Pricketts Cale, by Sir 2 — late chief 

Juſtice of t Mchch.! Thirdly, thdt/@opts oł Arms placed 

in any window, oꝛ Monument in the Church oꝛ Churchyard, can⸗ co. Lit. 8. b. 

not be begteu down, oꝛ pefaced by the Parſon, Dwinary, Church: Moor 878. 
02 an >” and ifithep:de, the weir hy deſcent; in; 

d in the Coat, may have an Action upon the caſe, as 9 Ed. 

4 14- Sir William Witches caſe was cited to that purpoſe, and 

Gravenors Cafe, and a taßt betwirt Cbrbynignd Pymble : Fo? the 

peir is inheritable to Arms, as to Heirlomes, 30 E. 3. 2. 39 E.3.14. 

Fourthly,that neither the Oꝛdinarp himlelt, noꝛ the Churchwardens 

can grant ticence o Burying to any within the Church, but the 

Parſon only; Becauſe the ſoil aud Freehold of the Church is only 

in the Parſon, and in none other. Fifthly, when any is aſſaulted 

02 beaten in Church dz Churchpard, it is not lawful fo2 him to re- 

turn oꝛ give back any blows in his own defence, as he map elle⸗ 

where in other places: Sir the Statute 5 Ed. 6. the penalty fo2 

Nawing a weapon in Church oz Churchvarn. NA 


Termino 


1 Rol. 108. 
Moor 843. 


(8) £ | Ction upon the Caſe, againtt the Dekendant being Law 


Lit. Sect. 77. 


T4537. 
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of the Bannoz ot Beauminſtenim the County of Porky 
whereas John Ford was Coppholder fo? life of the (aſh 
Mannoꝛ (where the cuftom of the Mannoꝛ is, That g 


Copyholder fo2 life may nominate hisSucceſſo? to have it foz life; 
and that ſuch a perſon nominated ſhould compound with the d 
fo2 his Fine; And if he could not compound, then he ſhould gie 


ſuch a Fine as the Homage of the Mannoꝛ ſhould aſſeſs, and ſhouſd 


be. admitted, and hold fo? his life; ) alledgeth in facto, that his | 


Father nominated him his Succeſſo? fo2 to have fo2 life, and died, 
that he tendzed fo his compoſition, and could not be accepted; 
CUhereupon the Homage aſſeſſed a Fine of 40 s. which he tendze 


to pay, and the Defendant would not accept thereof, no2 admt 


bim, whereby he loſt the benefit thereof, no2 could ſell it: am 
thereupon he bzought the Action. The Defendant pleaded Not 


guilty, and found againſt him; And it was now moved in ar reſt of 


Judgment, that this Action lies not: Foz although it hath bien al- 


ledged that this cuſtom pꝛetended, is god, yet foꝛalmuch as he ubs 


is ſo nominated hath not jus ad rem nec jus in re until admittance; 
And a Copyholder, in the eye of the Law, is but Tenant at the 
Lows will; and if the Loꝛd will not hold Court, he hath no remedy 
to compel him to admit him; but by Oꝛder of Chancery: as Co. 
lib. 4. fol. 28. b. Weſtwicks Caſe, 32 H 6.3. Lut-tol. 3. The Coutt 
held, that the Action lay not; Foz he hath not any interſt therein: 
And it would be infinite if every Copyholder, upon pꝛetence of relu⸗ 
ſal, ſhould have an Action; Fo2 then the Loꝛd at his peril ought to 
admit, which would be miſchievous : And there never was an 
Action bꝛought befoze theſe times againſt a Low of a Manno fo! 
Non⸗admittance; But always the remedy. againſt the Low 


was only in Chancery: Therefoze there is not any reaſou — 
| gt 
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give allowance to ſuch framed Actions, newly debiled t It was 
meh. adjudged fo2 the Defendant, Vide 14 H. 8. 246. N. B. 


7. h. That Action upon the Caſe lies agatnſt an Archdeacon fo? 1 Kol. 16k; 


— Induaing. 


Lyſter ve- fo che Wardens of the Hoſpital of 
Ravenſwortn. 


Rror of a Judgment in a Fonnedon in the Common Bench. 
Firſt, becauſe the Wit is Præcipe Gardianis, præceptori ſive 


Migiſtro hoſpital, &. The award of the wait of view is, Quod faciat 


viſum Gardiano, præceptori, &c. ſo in the ſingular number, where 
it chould be Gardianis, &c, And the return of the CUrit was, Habere 


ſeci- viſum Gardiano, ſo not well returned: Sed non allocatur; Ante 306. 


F027 it is but a miſpꝛiſion, and it is prædicto Gardiano, anv fa 
atiendable. Secondip,becauſe it appears by the Recozd,that upon 
the petit cape fitſt awarded, The miſe is, Quod petens gratis —— 
defaltam; and the tenant appeared, and pleaded to the Illue 2 B 

won a CUrit of Diminution, the Reco certified, and upon the be. 
kult, the Entryis, that the Demandant ſhould recovet Selin ; and 


en the pꝛoctedings after be Errol: But the Court held, that in 
i much it was a good and perkec Recoꝛwũitit eettified, it ſhall ne⸗ 


wer afterwards be falſified by a-cevtificate upon the Dimimitton; 


N that is to amend a Recoꝛd, ann to ad it, and to have affirma+ Ante 257 
tion thereok: But it never ſhall be, to certiſie a contrary thi are Poſt. 446. 


wake it ill. Thirdly, becauſe the wait and an the proctevings ar 

in un houſe within the CountPof the City'of Tork Aud ing 6 at 
Mu? upon the wait, the poſtea is certified Poſtea tali is dt loco, 
befoze Baron Altham any Baron Bromle fs Domini Re- 
$$ad Aſſiſas in Comitat. Eborum — 
(sreco2ded, that it was without warramt. 
eratum pleaded and entrev, it was chould de mond. 
0, and it was amended by Diver; For if ood | fi of the 
Clerk, which may well be amen ved uter in — 1 
: whereupon the Judgment = $2 I0T It 


Simon Muſcot verſus BalleyHilk's 2:JaC. Rot. Hang 


NOvenant ; for that the Firat, 
the Plantiff a Meſſuage and tettm 

i the County of Midd. fo: 60 years; anv covenants, that he 
was then lawfully ſeiſed in Für of an indefeaſable Eſtate ; 
Et dicit in facto, that at the time of making the Indenture, he 
was not lawfully ſeiſed in Fe, and do he had not perkoꝛmed the 
lald Covenant, #c. The Defendant pleaded Non eſt factum, and 
found againſt him, and damages 400 l. And it was moved in 
arreſt of Judgment that the Declaration is not good, becauſe 
the breach is too general, not ſhewing that 28 other 

ed, 


ae ii Nallo'eſt 


Diritatis) the default 


(29 


5 - 


vto (3) 
Iwell Ante * 


—— 


3 


* 


22 — 


9 Termino Paſchæ, Anno decimo tertio 


— ͤ— 


ſed, noꝛ any cauſe why the Dekendant was not ſeiſed: Sed non 
Ante 304 allocatur; Becauſe as the Covenant is general, ſo the beach may 
Ante 423. he aſſigned generally, eſpecially as this caſe is, where the Oelen. 
dant hath made the Declaration good, by pleading non eſt factun: 
So he allows of the bꝛeach, if it had been his Deed: TUherefoy 
it was adjudged fo2 the Plaintiff, Vide Co. lib. 9. fol. 60. bethitt 

Salmon and Bradſhaw, 47 Ed. 3. 3. 


Shepherd verſus Edwards, Hill. 11 Jac. Rot. 


Rror of a Judgment in Exon, befoze the Majo and WBailiffs 
there; The Erro! aſſigned,becauſe that Edwards the Plan: 
tiff declared, That he being a Pꝛofeſſoꝛ of Phyſick and Surgery, 
and ſo having been fo2 divers years : And the Defendant being 
troubled with a diſeaſe called a Fiſtula, and in danger of his lie 
by reaſon of that diſeaſe ;. the Defendant 26. Marti, 1603. in cop: 
ſideration that the Plaintiff at the Oefendants requeſt would with 
his beſt skill apply wholſome Medicines fo2 the curing the Defex- 
dant of his diſeaſe, Nec non pperam & concilium ſuum daret & 
impenderet to the ſaid Defendant in ea parte, aſſumed and py 
. Iniſedto/pay unto-him upon requef, ſuch a ſum of money, as the 
Poſt 612 Plaintiff for his labour and councel in & circa curationem moti 
| prædicti mereret ; And alledges in facto, that the Plaintiff the 
ſald 26. Martii, 1603. Et diverſis aliis diebus & vicibus, betwirt the 
ſald 26th of March and the laſt of February following, according 
to his beſt gkill, -caufed to be applied divers Medicines fo2 cure of 
the ſaid diſeaſe, -Neg nan operam & conſilium ſuum per idem tem- 
pus in ea parte dedit to the Defendant; And that the Dfendant 
as well by the means of the ſald Medicines as by the labour am 
councel of the Plaintiff, as by the ſaid laſt of February, 1603. 
well cured of the ſald dileaſe, and made whole. And he ſaith in 
facto, That he well-deſerved an hundzed pounds foz his labowr 
and councel beftowed abqut the curing of the ſaid diſeaſe ; And 

that the Defendant, although he had been required, had not pas 
the ſaid hundzed pound, no2 any part thereof. The Defendant 
pleaded Non aſſumpſit, and found againſt him: And thereupon 
the Plaintiff had Judgment, although it were objected, quantum 

mereret wag inſuffictent and uncertain. 2 


Sir Edward 
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Sir Edw. Pynchyn _ Doctor Harris in the 

| Exchequer. 

againſt the ſaid Doctor, upon the Statute of 32 H. g. for 
buying an Advowſon of Tho. De Banci, who had not been in poſ- 
ſeſſion, &c. A queſtion was made, if the Incumbent of a Church 
q 

purchaſe the Advowſon — Fee, the Advowſon being held 
in Socage, and deviſeth, that his Executor ſhall preſent after his 


deceaſe 3 and deviſeth the Inheritance to another in Fee: Whether 
this be a good deviſe of the next Avoidance, becauſe that inſtantly 


N Ote, that upon evidence in an Information by Sir Edward (3) 


by his death, when his Will ſhould take effect, the Church is void ; Lit. Se. 734; 


$a thing in Action and not deviſable : But it was held to be goo 
enough; For the Law is ſo, that all ſhall be good, according to the 
intent of the party expreſſed in the Will. 
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Ante 48. 


(2) 


' Termino Trinitatis, 


Defendant that he ſhould have return, &c. Cbereupon 
| * 


— 


Anno decimo tertio JACOB] Regis 
in Banco Regis. | 


— 


Bateman verſus, Woodcock. 


Reſpaſs of Aſſault, Battery, and mn in London; 
The Defendant juftifies in the County of Norf. by vert 
of a Warrant from the Sheriff of Norf. upon a Crit a 
Latitat,quzeſt eadem tranſgreſſio, &c. abſque hoc, that he is gui 
in London vel alibi extra comitatum Norf. Upon this it was de 
murred, becauſe he doth not ſhew the Marrant hic in curia prola, 
Sed non allocatur 3 Foꝛ the Tarrant being executed, is returna 
to the Sheriff, and therefoze not requiſite to ſhew it: But other. 


* 
o 


wille it is, where he juſtifies fo2 a Rent-charge, oꝛ ſuch things which 


have continuance. Secondly, becauſe he juſtifies, and alſo Tre 
verſeth, which he ought not to have done: But the Court heidi 

to be well enough; Foꝛ the juſtification being in another County, 
the County wherein the Action is bzought ought to be traverſe, 
and the Plaintiff ——— the Action, and iſſue if he will, & 
he may traverſe the Defendants plea, at his Election. 


| _Wheadon verſus SUBS, Paſch. 12 Jac. Rot. 6 5 3. 


Rror of a Judgment in the Common Bench; The Erroz af 
ſigned in point of Law, the caſe was; A Leaſe was made 

to Rob. Grubham, whereof the Land in queſtion is parcel, haben- 
dum to him, and Joan his wife koz their lives; & eorum diutius 
viventi ſucceſſive uni poſt alterum ſicut ſcribuntur & nominantur 


in ordine : Jt was adjudged that this was a good remainder to 


Joan, fn. whole right the Defendant made conulance. A ſecond 
Erro2 aſſigned was, becauſe the Judgment being upon & 
demurrer,a Writ of Enquiry of Damages was awarded,and the wit 
mentioned that the Plaintiff was non-ſufted; Ideo ad inquirendum 
occaſione præmiſſa, whereas the Judgment was upon Demurret, 
pet becauſe it was a Judicial Crit, it was adjudged that it ſhould 
be amended :. and that the Judgment ſhould ſtand. A third 
Grro2 aſſigned was, becauſe the Bar being conuſance , the 


_ Plaintiff demurred, fo2 that the Advocare was inſufficient 3 


whereas it ought to have bien cognitio ; And the Defendant 
rejoyned, quod Advocare eſt ſufficiens z And the Judgment was, 
Eo quod cognitio fuit ſufficiens, &c. It was adjudged for the 
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rule was given that Judgment ſhould be affirmed, But afterwards 
the Court being moved again, they doubted whether they * 
amend the ſecond Error; For the Writ being to enquire after nor- 
ſuit, 2n4 dlamna ſuſtimtit occaſione priemiſſe, it being after a Demur- 
rer, and the Inquiſition taken thereupon; and the Judgment forthe 
damages upon that Writ ; they pave rule, Brod ruria adviſare unit 
until the next Term: Aﬀterwards in Hi. 14 Ne. it was ordered to 
be amended, and the Judgment tobe affirne t. 


Ryppon verſus Bowles, Hill 12 Jac: Rot. 123. 


A (3) 
loundell ; | 


til the day 5 | * The Detetwartt 
pleaded Not m e prin due in 

arreſt of Judgment, that this Action lies not againſt the Defen- 

dant: Fo2 although an Action lies againſt him who erected it, (as 

it was agreed by all the Court) yet againſt the Defendant, who 

ts only fo2 years, and inhabits only therein, and hath committed 

no other Act to prejudice the Plaintiff, and who hath not authozity 

to abate it (but if he ſhould, would be chargeable in an Action of 
Waſte) the Action is not maintainable againſt him. And it is not 

like the Lady Browns caſe, fo2 the turning of a Cock; no? to a vier 319. 
Penthouſe, which over hang another mans Courtyard 3 Foz the K 
falling of every ſhower of rain is a new nulance; but here it is pon 5. 

ſhould have any remedy, it ſhould be by a Quod permittat agatnſt co, 5. 101. « 
the Tenant of the Freehold : And to that opinion Coke chief Ju- 

tice inclined, though the other Juſtices doubted therein: But 
afterwards it appearing that the Plaintiff had pꝛocured Judgment 

to be entred without motion to the Court, the Defendant was put 

to bis Wieſe of Error. Vide 4 Aſſ. 9 Eliz. Dyer. | 

Muri N. 


N 


* 


374 Termino Michaelis, Anno duodecimo 
Cob verſus Betterſon. 

„elt. A Copy was granted to the Father and to his Son; And he 

Poſt. 444- ; avers, that at the time of the G2zant he had but one Son 


1 Rol. 8 32. 


(5) 
1 Rol. 421. 


only; And it was adjudged to be a good limitation to that Son, 
And Coke cited that 29 Eliz. Winkmores caſe, where a Copy was 
granted to the Father and to his Son, and he doth not demon. 
ſtrate which of his Sons ſhould have it; Jt was adjudged to be 
4 x Gant, fo2 the incertaintp, he hading divers Sons at that 
me. | 


Slade verſus Thomſon, Hill. 9 fac. Rot. 530. 


I e Upon ſpecial Uervia, the caſe was; One deviſe 
b 


fo2 life, remainder to one and his Þeirs, paying ſuch a ſum 
v him in remainder out of the Jflues and P2ofits of the Land; de 
in remainder dies, his Heir within age, living Tenant foz life; 


Tenant fo lite dies, and being found by office that the Lam 


was holden by Knights Service in capite, the King ſeiſed it; nd 
afterwards fo2 non-payment during the minozity, the Heir of the 


- Deviſoz- enters, after Livery ſued: And whether this entry be 


congeable, was the queſtion ; And adjudged, that it was not; Fo 
the ſum being appointed to be paid out of the Mues and Pzofits 
of the Lands,” it is to be intended, when he ſhall receſbe them: 
But the King having taken the pzofits, be ſhall not pay them, 


OY 


x 
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Termino Michaelis, 
Anno decimo tertio J ACOBI Regis 


in Banco Regis. 


Sir John Karne verſus Pryther. 


Rror of a Judgment in the Common Bench in Debt upon (2) 

E an Obligation of 3001. conditioned: TUhereas one Tho. 

| Fryman held ſuch Copyhold Land parcel of the Mannoꝛ of 

D. in the County of Glamorgan, whereof Sir John Karne is Low; 

Ihe within ſix months after the death of the ſafd Tho. Fryman 

granted that Land by copp to the ſaid Plaintiff. and two others 

whom the Platntiff ſhould name, fo2 thꝛee lives, accozding to the 

tuſtom of the Wannoz, that then the Obligation ſhould be void: 

The Defendant pleaded,that the Plaintiff had not nominated unto 

him fo2 whoſe lives he ſhould grant: The Platntiff replies, that 

the cuſfom is, that the Copyhold Tenements there are grantable 

fo2 thꝛee lives there ſucceſſive; and that Thomas Fryman died there 

ſuch a day: And that within fix months after, viz. ſuch a day, Sir 

John Karne granted it at Briſtow toJ.S.and to two others fo? their 

lives, who are yet alive : The Defendant pleaded Non conceſſit, 

and found againſt him, and Judgment fo2 the Plaintiff, and Erroz 

thereof bzought and the Erroꝛ alſigned, becauſe the Plaintiff in his 
replication, ſhews not, that the Lands were Copphold, and then 

there is not any bzeach:Sed non allocaturzfo? the condition reciting; 

that it is Copyhold Land, and that a grant ſhould be made thereof 

by copy, he is Eſtopped to lap, that it is not Copyhold Land; and 

the Jflue being whether it were granted by copy Prout in the repli⸗ ance 365. 
cation, it is thereby admitted on both ſides. Aſecond Erroꝛ is, be- Poſt. 405. 
cauſe the trial is de vicineto de Briſtow, whereas ft ought to have 

been out of the Mannoꝛ where the land is, oꝛ out of the next Engliſh z- 
County: As in Edens caſe, the iſſue being Si Rex conceſſit per lite- co. Lit. 12g. b. 
ras patentes, the trial ſhall be where the land lies, and not where the f. C zr b. 
Patent was made: Sed non allocatur; Fo here the trial ſhall be 8 
where the G2ant is alledged to be made: Fo2 in the firſt caſe; the 

Patent is of Recoꝛd; and if it be traverſed, it ſhall be tried by 

the Recozd; And therefoze the Jſſue being upon Non conceſſit, 

the Iſſue is not upon the Patent: But where the Iſſue is upon 

Non conceffit, 02 non dimiſit, of a thing which paſſerh by Odd, 

the Trial ſhall be where the Sꝛant oz Demiſe is alledged: But Inte 142. 


of a Feoffinent o2 Leaſe fo2 life pleaded, the Jſſue being non 
| Feoffavit, 


(2) 
2 Rol. 791. 


Co. Lit. 48. b. 


3 Cr. 255. 
Co. 2. 25. 4. 
Co, Lit. 48.b. 


2 Rol. 791. 
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Feoffavit, 82 non dimiſit, Livery ought to be made: And therefoze 
the trial ſhall be de vicineto where the Land lies: Wherefoze the 
Judgment was affirmed. 


Sympſon verſus Sothern, Hill. 2 Jac. Rot. 679. 


Reſpaſs, de clauſo Fracto in Ellington: Upon Not guilty plead- 

ed, and ſpecial Uerdic, It appeared, that the place where ig 
Copyhold, parcel of the Wannoz of Ellington demilable in c; 
And that Richard Sympſon was g Copyholder thereof in Fee; and 


in 41 Eliz. ſurrendꝛed the ſaid Cloſe, Habendum a tempore mortis 


prædict. Rich. Sympſon ad opus & uſum ot his Child, then in vextre 
ſa mere, and of his Þeirs and aſſigns foz ever: And if it happen that 
the Child die before his full age, or marriage, then I do ſurrender 

the ſaid Lands to the uſe of my Couſin John Sympſon and his Heirs 
and Aſſigns; That Richard Sympſon died, that his wife had Iſſue by 
him Joan, who was the Child in ventre ſa mere at the time of the 

ſurrender 3 That the ſaid Joan died within two months after; 
That the ſaid John Sympſon was afterward admitted to hold to 

him and his Þeirs 3 That afterward Eliz. Spink, which was Heir 

ta the ſaid Joan, and Siſter and Heir of Rich. Sympſon, was admit: 

ted, and entred, and let to the Defendant fo2 thex years; The 

Defendant entred, the Plaintiff bzings Treſpaſs ; Et fi fup. totam 

materiam,the Court ſhall adjudge fo2 the Platntiff: They find fo 
the Plaintiff ; if otherwzſe, fo2 the Defendant : And after divers 
arguments at the Bar, the Court reſolved fo2 the Defendant; 


Firſt, that this ſurrender Habendum after death, to the uſe of ano: 


ther and his Þeirs is meerly void: Foz a Copyholder in Fee can- 
not (urrender Habendum after his death, no mo2e then a Tenant 
in Fee can convep his Lands Habendum after his death, fo2 then 
he ſhould leave a particular eſtate in himſelf which is againſt 
the rules of Law: And there is not any difference betwirt a Copy- 
hold and Freehold as to that purpoſe. And Coke ſatd, that Paſch. 
23 Eliz. in one Clamps caſe in this Court, it was adjudged, that 


ſuch a ſurrender of a Copphold Habendum after his death, was 


void: And it was adjudged alſo betwirt Hogg and Croſs, that # 
Leaſe fo2 life Habendum after his death, and Livery being made 
ſecundum formam Chartæ, is meerly vofd, Secondlp, thep reſolbed, 
that this ſurrender to the uſe of John Sympſon and his Þeirs, if it 
happens that his Child in vertre ſa mere die within age, fs meetly 
void; Fo2 he cannot make ſuch a conditional ſurrender, to operate 
in future: Wherefoze the Defendant clatming from the Heir at 
the Common Law hath a good Title; And it was adjudged fo 
the Defendant. | 


Coddington 
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Coddington verſus Wilkin. 


I Reſpaſs; fo2 entring bis Cloſe 10 July 44 Eliz, contra pa- (3 
cem Dominz Reginæ Eliz. & Domini Regis nunc: After nt. 118. 
Aerdict this was moved in arreſt of Judgment, and held that theſe 

words, Domini Regis nunc, are but ſurpiuſlage : TUhereupon the 

Plaintiſf had Judgment. | 


Edward Maria Wingfield verſus Bell. 


Eplevin fo2 Beaſts! diſtrainedz the Defendant avows ko: nel , 

Damage feaſant in his Free-hold: The Plaintiff replies, that 
the Defendants 'WBatltf gave him licence to go that wap with his 
Cattel: And Jfſue being upon this Licence, and found fo2 the 
Plaintiff; tt was now moved, that notwithſtanding this Uer- 
kit, Judgment ought to be given fo2 the Defendant ; fo2 this. 
Licence by the Bailiff is votd, foꝛ he cannot licence any to treſpaſs 
non his Baſters Land: Mherefoꝛe the Plaintiff having confeC: 
ld that he did it by the Batliffs licence only, he therein acknow⸗ 
geth the Treſpals, and it ſhall be adjudged againſt him: But 
il the Court reſolved that Judgment ſhall be given fo2 the 
platntfff; fo2 although it is clear that a Bailiff cannot give li- 
cence to do a Treſpels, as to cut down Trees, o can accept a- 
nenvs fo2 Treſpaſs, as it is in Pilkintons Cafe Co. 5. fol. 76. 
wt in as much as he mu male a Leaſe at will, reſerving Rent, 
ecauſe it is fo2 his Matera p2ofit, ſo he may give licence to go 
ner his Paſters Land fa recompenice and that is good. Then 
here. when it is pleaded that the Bailiff gave Licence, it ſhall be 
iatenned ſuch a Licence with recompence, eſpectally when it is 
bund by Uerdict that he gave him Licence, it ſhall be intended to 
be made in due manner, which being found,is a good Jfſue ; and 
kdgment ſhall be accowingly; as in Debt upon a Bill, pay- 
nent is no Plea 3 but if Iſſue be joyned thereupon, and found 
la the Plaintiff, it is good, and Judgment ſhall be fo2 the Plain» nt. 66. 
tif, becauſe the Iſſue is found that he div not pay; but if it be rot. 435,445. 
found fo2 the Defenvant, Coke ſaid, that foꝛ as much as it was an 
il Plea, no Judgment ſhall be fo2 the Dekendant: Mherekoꝛe here 
the Aue being found fo the Plaintiff, Judgment thall be fozhim: 
Whereupon it was adjudged fo2 the Plaintiff, - 


Daniel verſus Waddington, Hill. 12 ac. Rot. 


J RKeſpaſs Upon Demurrer 3 the Caſe was; Two Joyntenants 5) 

. fo2 life, the one makes a Leaſe fo2 60 years; if he and his 1 Ro). 63 r. 2. 
companion live ſo long; afterwards he lurrenders his Botety,and * Fol. 89. 
takes back an eſtate, aud dies: CUhether this Leaſe fo2 6oyears 5 
hail endure as long as his _ = lives, 92 did determine 

LE | 


by 


— JJ. 
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by his death was the queſfion : And it was argued by John More 

Serjeant, and Nicholas Hyde; Firſt, the limitation being fg 

60 pears, if he and his Companion ſhould live ſo long, admitting 

there had been no ſurrender, noꝛ ſeverance of the Joynture, whe. 

ther the Leaſe by the death of any of them be determined, becauſe 

it is a limitation upon the lives of two others. But the Court 

held, that be the limitations upon the lives of the Leſſoꝛs, oz gf 
Strangers, all is one; fo? it ſhall have continuance as long ag 
any of them live. Secondly, the Joynture being ſevered by thig/ 
Surrender, and taking back the Eſtate, whether pet the Leaſe 

ſhall continue during the life of his Companion, as it ſhould hae 

endured, if the Joynture had continued; As it is 3 Eliz. Dyer 18) 

2 32 8 37 Eliz. betwixt Harbin and Batten. Auære, for the Court did no 
Mo. 393. deliver any opinion as to that point ; ſed adjournuatur. Afterward 
in Hill. 13 Jac. it was moved again, and the Court held for the fit 

: point, that this Leaſe determined by the death of any of them; 
2 for it is, if they two live ſo long. Secondly, that the Leaſe is clexly 
Co. Lit. 219. b determined by the death of him chat made it; for it hath no con- 
Go. 8: 145+ w tinuance longer than the Joynture continues: Wherefore it wy 


1 judged accordingly. 


nn - 


Williamſon verſus Hunt, Paſch. 13 Jac. Rot. 394. 


(5) Ebt upon an Obligation of 40 l. conditioned fo2 the pern 
mance of certain articles and agreements betwixt them: Ce 

Articles were, that the Plaintiff ſhould deliver to the Defendant 

20 l. fo2 the benefit of Conſtance his Daughter within a year; 

and that the Defendant ſhould pay annually to the Platntiff af 

ter the receit of the ſaid 20 l. upon the ſecond day of February, up 

til the age of 18 years of the fatd Conſtance, ſuch intereſt ms 

ney as the ſaid 20 l. ſhould amount unto, acowing to the rate 

10l. per 1ool, And further it was agreed, that if the ſaid Con. 
ſtance ſhould dye before ſhe attained her age of 18 pears, that then 

the Defendant ſhouid pay that 20 l. to the Plaintiff within ſir 
weeks after her deceaſe. The Defendant pleaded perfo2mance of 
Covenants generally. The Plaintiff aſſigns foz bꝛeach, that he 

had paid the 2ol. to the Defendant accoꝛding to the Covenants, 

to the uſe of the laid Conſtance, upon the 2 of Febr. 1609. And 

that upon the 27 Decemb. 10 Jac. the ſaid Conſtance attained tothe 

age of 18 pears, and not befoze,and that the Defendant havnot paid 

to the Plaintiff 40 8. fo2 the Intereſt of the ſafd 20 l. accoꝛding to 

the ſaid Articles, upon the ſecond of Feb. 10. Jac. Andhereupon the 
Defendant demurted; and it was objected, that this fs not any 
breach , becauſe Uſury is fozbidden and unlawful ; then the 

- breach cannot be aſſigned in omitting the doing of that which is 
unlawful to be done; alſo it doth not appear what the Jntereſ 

\ + 1f02201, per ann. is: And although it be ſaid, according to the rate of 
10 I. per 100 l. ann. yet the Court ſhall not intend it to = — 


— 
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vat all the Court ( Coke abſente ) conceived, that it is a ſuffict- 
ent breach; fo2 the payment of the Intereſt after the rate of 10 l. 
per 100 I. is not meeriy againſt Law, but is tolerated; and when 


tis ſecundum ratam of 10 1. per 1001, the Court knows well, cr. 2731 


that it is 40 8. foꝛ 20l. fo2 the year: Therefoze-it was adjudged 
in the Plaintiff. Note, a Writ of Error was brought upon this 
judgment; and the Error aſſigned was, becauſe it is not ſnewn, 
that the 40 s. was after the rate of 10 l. per 100 l. for the year, nor 
phat the intereſt of 20 l. amounted unto : Sed non allocatur; and 
the Judgment was affirmed, 


Withers verſus Henley, Hill. 12 Jac. Rot. 


Reſpaſs „ fo2 that the 28 April 10 Jac. the Defendant took 

aͤnd imꝑꝛiſoned him, and detained him there fo2 the ſpace 
ofamonth: The Defendant juſtifies, becauſe a TUrit out of the 
Frchequer ifſued to take the Plaintiff and his Lands, until he ſa- 
tisfien the King, cc. And that ſuch a Sheriff of Somerſet-ſhire took 
the Plaintiff in Execution; and that by vertue of a Latitat at the 
fit of one Robert Brown he took the Plaintiff, Et in exitu ab offi- 
«left him in Pꝛiſon to Robert Henly being Sheriff, his ſucceſſoꝛ, 
i which is the ſame impꝛilonment: The Plaintiff replies quoad 
he Execution out of the Exchequer, that there was a Superſedeas 
at of the ſame Court delivered unto the Defendant,quod eum di- 
lberaret ſi ea de cauſa & non alia fuit impriſonatus; and quoad hig 
xtainment upon the Latitat, he pleaded, that the ſaid Rob. Brown, 
the Plaintiff in the ſafd ſuit commanded the Sheriff to diſcharge 
him of his Action, befo2e that his impaiſonment, and made to the 
Heriff a releaſe of that ſuit; and yet notwithſtanding the Defen- 
unt detained him: Upon this Replication the Defendant demur- 
ted; Firſt, becauſe it now appearethby the Plaintiffs own ſhewing; 
that he was once lawfully tmpziſoned 3 and although a Superſedeas 
came after, admitting it were to be allowed by the Sheriff, yet it 
cannot make the Caption unlawful , but the Detention only. 
Id it was alſo moved, That the Sheriff, although he hath a 
Superſedeas, pet he is not bound under pain of falſe Impꝛiſonment 


toallow thereof, but he may return the UUrit and the Puloner 


lich the Superſedeas, and the Court may diſcharge him: And 
* there is difference where the arreſt is befoze the Super- 
eas delivered, and where akter; Foz in the laſt - Caſe the ar⸗ 


telt is unlawful, but not in the firſt, Vid. 2 H. 7. 19. 19 H. 6. 43. 
9 Ed. 4. 3. But all the Court held, that the Superſed. was as good 


cauſe to diſcharge him, as the firſt pzoceſs was to arreſt him; 
and he ought to obey it at his peril : And in regard he hath not 


the detaining him in Paiſon' is a new Caption, and he may 
Ccc2 objected 


bell declare of Caption and Jmpziſonment, Secondly, it was 


(7) 


done it, he is chargeable with falſe Impziſonment; and that Ant. 148. 


* — 


3 Ci. 404. 


(8) 


extuſe his byinging the Pziſonet at 
adjudged for the Plaintiff, 
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to diſcharge the Puſoner, he ought to have pleaded it: But un 


abjeced, that the Dhertff is not bound to obey the Plaintitis vx 
charge upon the Latitat: fo2- although a Sheriff upon a Plan. 
tin / command may let a Peſſoner out of Execution, as 2748 


' 24-8 13 Ed. 3. Barr. 253. are, pet he is not bound to da it; jy 


he neradventure doth not know, whether he be the ſame pay 
who made the diſcharge, and bonght the TUrit 2 And it won 
be miſchievous unto him to infoxce him to take knowledge then 
of; Fo; if he be not the ſame perſon who made the vilcharge, 
he may be charged in Debt, o2 in an Action of the Caſe upon 
Eſcape, But all the Court held that the Keplication was wel 
enough; fo2 as well as the Sheriff may take knowledge of the 
party to arreſt him at his Suit, ſo he is to take knowledge « 
the party to accept his diſcharge 3 and although in this Cut 
the arreſt was befo2e his time, ( viz. in the time. or the tom 
Sheriff) pet in the Laws intention it is all one, and he i 
bound to take Conuſance of the Plaintiff as well in the one Cat 
as in the other. And Doderidge ſafd, if the Caſe had been, thi 
he had not any Conuſance of the Plaintiff, and therefo2e rea 


having demurred upon the Replication , he doth confeſs ihn 
the Plaintiff in the firſt Action did make the diſcharge : Wher, 
— _ the firſt argument at the Bar, it was adjudged kant 


King verſus Sir Euſebie Andrews late Sheriff of the 
County of Northampt. Trin. 12 Jac. Rot. 1371. 


© A Ction upon the Caſe, fo? ſuffering one Burdet to efcape, wh 
JJ was indebted unto him in 71 l. and arreſted by vertueo1 
Latitat ſued by him, intending upon his appearance and Balg 
den, to declare foꝛ that debt; where he was arreſfed by Sir John 
Iſeham the foꝛmer Sheriff, and left in Pꝛiſon, the Defenvant i 
fered him to go at large without finding ſureties fo2 his appen 
ance: Upon Not guilty pleaded, all this matter was found h 
Uerdict; That the ſafd Str John Iſeham arreſted him, and at te 
dap, cc. returnedLanguidus, &c. and afterward, in exitu ab of 
cio ſuo delivered him unto the Defendant as a Puloner fo? this 
cauſe, and the Defendant ſuffered him to go at large. Andit, te. 
And without argument it was adjudged fo2 the Plaintiff ; fn 
this permiſſion to eſcape is juſt caule of Action; foz he 9991 
menns is defrauded 02 delayed of his Action: And although t 
de found that the other Sheri returned Languidus, 4c, which is 
mode than is in the firſt Declaration, yet that is not material to 
ehe Plaintiff, he remaining always in Paſon, and that was ts 
the day, Chherefore it was 


Gold 
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- within thzee months after notice of due p2oof, 4c. And that poof 


ing, which when it is referred to a time after pzoof, it cannot be 
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Gold verſus Henry Death Exccutor of John Death; 2 


« 


Di upon an Obligation of 300 I. entred into hy the Ce- % „: 


| ſtatoꝛ: The Condition whereof was, That whereas An- Moor +45. 
thony Death, ſon of the ſaid John, was bound Appzentice to the 2 m 155 
a 8 years, if he during that Term, waſted, miſpended t 


* 


conſumed any the wares, gaods oꝛ merchanviſeof the Plaintiffs, 
en if J. D. oꝛ his Executoꝛs within thi months after due p2oof 
thereof made, either by the confeſſion of the ſafd Anth. Death, oz 
atherwile howſoever,andnotice thereofgiven the ſaid I. D. o2 them 
who ſhould render him recompence and ſatisfaction, make ſuffict- 
ent recompence and ſatisfaction of all ſuch monies as ſhall be (@ * 
duly pꝛoved to be conſumed;#c.that then, cc. The Defendant plea- 
ded, that the Plaintiff befoze the TUrit bꝛought, had not pꝛoved that 
the laid Anth. Death had conſumed, c. the Plaintiff replies, that 
the laid A. D. had within that term, viz. (uch a day conſumed, c&c. og. 488. 
400 I. of wares and merchandile ol the Plaintiffs; and that the 
ſaid A. D. ſuch a day,year and place had by waiting under his hand 
confeſſed that he had confumed the ſaid 400 l. And that ſuch a day, 
year and place he gave notice to the Oefenvant that the ſaid A. D. 
had conſumed, cc. that 4ool. and that he had conkeſſed it under his 
hand, and ſhewed the confeſſion to the Dekendant; and that he 
within thꝛee months after had not made ſatisfaction 3 whereup- 
on the Defendant demurred: And it was argued by Serjeant Hut- 
ton, that this Replication is not ſufficient to entitlethe Platntiffto 
the Action; fo2 the Defendant ought not to make ſatisfaction but 


gught to be by Action brought, and Tryal at the Common Law a: 

gainſt the Appꝛentice, oꝛ by confeſſion of the Appzentice upon an 3 Cr. 723. 
Aion bzought againſt him; fo2 the Common Law effeems not 

of any p200f, but by trial of a Jury; no2 of any Confeſſion, but 

of that which is upon Kecozd: But againſt that was argued 

aud reſolved by the Court, that although generally p2oof is to be 
intended tryal by a Jury,which is the moſt notorious and abſoſute 

wok, as it is (aid, Co. I. 4. f. 74. & 5. 108. &l. 6. f. 20. 10 Ed. 4, Ant. 188. 


11.7 R. 2 Lit. B. 241. pet p2oof may be in another manner, accoz- Perkins 8.791. 
ding ta the intention of the parties, ſhewn bycircumſtances in wait- 


referred to Trpal fo2 poof, which by the circumſtance of time Poſt. 488. 

herein it is to be made, oz of the perſon befoze whom it is 

tobe made, cannot be by Tryal : But it ought to be in ſuch 

Manner as it map; as if pzoof ought to be made to the De- 

fendant within two-daps, that cannot be by Tryal, but it ought 

5707 only by Witneſſes who will affirm. it befoze him. Sa 
it were, that he p2ove it befoze I. S. that ought to be done 

by Witneſſes pzoduced afoze him; which ts pꝛoved by the Hob. 52 3.217. 

laid book of 10 Ed. 4. 11. And Doderidge relied upon the _ — 

| 33 All, 


Moor 8. 


— 
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33. Aſſ. pl. 1. And the p2oof here being referred to the confef, 
ſion of the party, it is ſufficient if he confeſs it under his hand if tt 
be true, but if it be not true it cannot bind the Defendant : But 
that he maywell traverſe it, that he did not know it to be true; 
but prima facie it is a good pꝛoot: UWherefoze he having demur: 
red thereupon , it is confeſſed that he made ſuch p2oof , and 
that it is true: Wherefoze the Replication was held good; andit 
was adjudged fo2 the Plaintiff, Note, A Writ of Error was brought 
upon this Judgment in the Exchequer-Chamber, and the Error af. 
ſingned in point of Law, and the point moved in the Kings Bench 


was firſt inſiſted upon, whether the proof were good: and all the 


Hob. 93. 


(10) 


3 Cr. 414. 


Co. 5. 104. b. 


Poſt. 491. 


Co. 8. 41, a. 


o Cr. 414. 


Juſtices and Barons conceived it to be good enough : But then an 
Exception was taken to the Replication; that it is not alledged, 
that this notice was given to the Defendant after the death of the 
Teſtator; for if it were in his life time, it was to no purpoſe, and the 
ſtrongeſt ſhall be taken againſt him who pleaded it: And all the 
Juſtices and Barons held this to be a material Exception, and an 
incurable fault; for it ſhall not be aided by any intendment: Where. 
fore for this cauſethe Judgment was reverſed, 


Prat verſus Stearn, Hill. 11 Jac. Rot. 1140. 


5 : Upon demurrer, the Caſe was, That a Frirholde 
erected a Oove-coat upon his Freehold, where there was not 
any befoze-, and ſtozed it with Pidgeons; this was peeſencedat 
the Lirt, and a pain aſſeſſed to amove it by ſuch a time; and fo 
not amoving it he was amerced, and fo2 the amercement a Df 
ſtreſs taken by the Low of the Leet: And whether this Diſtreſs 
were well taken, was the queſtion: Firſt, whether the erecting of 
a Dove⸗coat by a Fræ holder, and ſfozing it with Doves, ben 
Nuſance and offence againſt Law. Secondly, whether the Lon 
may diſtrain without ſpecial cuſtom fo2 a pain oꝛ amercement ina 


Lat: Coke Chief Juſtice held, that it was a common Nuſance 
and inquirable in a Leet; but the other Juſtices ſeemed to doubt 


thereof. But fo2 the ſecond point they all reſolved, that he might 
diſtrain, oꝛ have his Action of Debt fo2 ſuch a pain oꝛ amercement. 
But as to the matter they would not ſpeak, becauſe the preſent- 
ment was not good; fo2 that it is pꝛeſented, that he erected a 
Dove-coat, and ſtored it with Pidgeons; but he doth not ſay in 
the Pꝛeſentment, that it was Ad nocumentum legiorum Domini 
Regis; which ought to be in every Pꝛeſentment: And although 
the party hath here averred, that it was ad commune nocumentum, 
yet that is not ſufficient; fo2 it ought to be in the Pꝛelentment, 
which is the charge; and this fault was held incurable : TUhere 


fozeit was adjudged fo2the Plaintiff. - 


Penning 
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Penning verſus Judith Lady Plat Executrix of Sir Hugh 
Plat, Trin. 1 2/Fic. Rot. ultimo. 


Ovenant 3 fo2 that the ſaid Sir Hugh by Jndenture reciting; (11) 

CUhereas he was poſſeſſed of the Leaſe of a Farm called 
New-Barns, fo2 ſuch a Term, he thereby Covenants, that the 
Plaintiff and his Wife ſhall enjoy it during the Term, without in 
terruption ol him oꝛ Judith his TUife ; and alledgeth the beach , 
that although he perkoꝛmed the Covenants on his part, and en⸗ 
tred, Sir Hugh Plat the Teſtato2 in his life time, ſuch a day and 
year entred and ouſted him, fo as he hath not perfozmed the Co- 
venants,*c. The Defendant thereupondemurred. Firſt Exception, 
#62 that the Indenture is alledged by Teſtatum exiſtit; whereas it yon. 533. 
ought to be alledged, that by ſuch an Jndenture it is Covenantedt 1 Cr. 185. 
Sd non allocatur, Secondly, becauſe he doth not alledge, Quod 310 
idem tamen le Teſtator, &c. ſo as it is not a full bꝛeach: Sed non 
alocatur 3 foꝛ although it be not ſo foꝛmal and pꝛeciſe, as where it 
is with an idem tamen, &c. pet fo: that it is licet he entred, the Ant. 192: 
Ceſtato2 expelled him, it is a direc affirmative, and well enough: 
ind although the Covenant fs, that the Plaintiff and his Fe--e 
hall enjoy it, and the expulſion is of the Plaintiff only, it is good 
nough; becauſe the Baron hath the ſole p2ofits and poſſeſſion : 
uud although the Entry of the Teſtato2 is not alledged to be by 
title, ſo as he is meerly a Tort fea/or , and that Treſpaſs lyeth a- 
taint him to recover damages, yetbecauſe it is expꝛeſled, that the 
Plaintiff and his Feme ſhall enjoy it without interruption of him 
ais Cite, ſo as ſhe is in the expꝛeſs wows of the Covenant, he 
hall have this Action, although he might have had his remedy by 
Alon of Treſpaſs. Vid. 26 Hen. 8. 3. Dy. g28. UWherefoze it was 
judged fo2 the Plaintiff. 0 


Lamb werſus Wiſeman, in the Erchequer - Chamber, 
; Hill. 11 Jac; Rot. 1036. 


Rror of a Judment in the Kings Bench, in Debt upon an C12) 
Obligation of 2001. the Erro2 aſſigned, becauſe the Ven. fac; lh 075 
being awarded to the Cozoners, was returned by J. Barton and ; 
Tho. Roe Coꝛoners; whereas at the time of the TWUrit awarded 
and returned, there were two other Cozoners, viz. William Salter 
and Thomas Peach, and the return ought to have been in the name 
ff the four Coꝛoners; and In nullo eſt erratum was pleaded: 
this being the ſole Erro2 aſſigned, all the Juſtices of the Com- 
mon Bench, and Barons of the Exchequer ( beſides Warberton) 
held, that it is not Erroz. Firſt, becauſe ft ought to have been 
taken by way of challenge at the time of Tryal ; and fo2 as much 
as he hath not challenged it, he ſhall not now aſſign it foz Erroz, 
Vid. 39 Hen. 6. 41. 30 Aſſ. Pl. 12. Secondly, admitting —_— 
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Erroꝛ aſſignable at the Common Law; pet now being after Aer. 
dict, it is aided by the Statute, which aids miſreturns and inſug; 
cient returns, and this is but a nyſreturn: TUberefore the Judg⸗ 
ment was affirmed. | 


Lady Plat verſus Plummer in the Exchequer-Chamher) 
8 Trin. 12 Jac. Rot, 5 58. g 


%%% Por of a Judgment in the Kings'Bench, in Deb: upon 
Hob, 70. 1 _, Obligation : Che Erroꝛ aſſigned was, becauſe the Bill was 
Filed 11 Febr. and the bail was filed 12 Febr. Soas the Bill wag 

befoze any ball; and it doth not appear that the Plaintiff wag iz 

cuſtodia Mareſchalli : yet fo2 as much as the Bill, whenſoever 

were filed, hath relation to the firſtvay of the Term, and the nap 

and filing is not material; therefoze this Erroꝛ mas dilallowty; 

and rule give fo2 aſſurance of the Judgment. 189 
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Sir James Sandelow and others verſus. Deverton in " 
Exchequer- Chamber, Hill. x 1 Jac. Rot. 1377. 


pleaded! abatement sf the TUrit of Error, becauſe the Punt 
and Bail cannot joyn in a Mrit of Error; foꝛ the Pꝛotca di 
and Judgments againff them are ſeveral. And upon th #1 ; 
murrer, without argument, the Juſtices and Barons held, tht 
this TUrit of Error lies not; ko they may not conjoyn in ah 
1 Cr. 300,408, ſuich TUrit : And they held, that the Bail upon the Judgment it 
Aur. 51. the Scire fac. cannot have a TUrit of Error ; foz it is out of the 
Ant. 133. Statute of 27 Eliz. And it was much doubted whether a Urte 
Poſt, 620. Error, Coram vobis reſidet, tan be bought by the Paincipal; And 
it was afterwards reſolved that it could not. | 


{11} 


Matthews and his Wife verſus Thomas Coal, Thoms 
Doughty, and J. B. in the Exchequer- Chamber. 


(15) T Keſpaß, fox the Battery of the eme: The Defendant I.. 
| pleaded generally Not guilty.. T. D.pleaved that he is, H 
at the time of the Treſpaſs Conſtable of Haveril in Eſſex, and ple 
dev Not guilty. J. B. the third Defendant pleaded de ſon aſſault dt. 
me ſu, (0 thai Iſſues being joyned, one Jury found all thoſe Tf 
foꝛthe Plaintiffs, and afſeſſed damages intirelyto 40 l. and Jug 

men given accowingly, and Erro2 thereof bzought in the Er 
chequer-Chamber, becauſe they ought to have found n 
mages 
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nages upon theſeveral iſſues: Sed non allocatur 3 And the J Ant. 118, 345. 
; — was affirmed. Vid. Co. 1 1. fol. 6. — 45 7 ug 


The King againſt the Biſhop of Norwich Thomas Cole 
and Robert Saker, Paſch. 13 Jac. Rot. 2 1. 


FAUare impedit to preſent to the Uicarage of Haverell, and (160 
ſhews fo2 Title, that Thomas Cole the Defendant was ſei⸗ * 7 6 

f m Fa of the Mannoꝛ of Haverell, to which the Advouſon of 280l.336, 345. 

the Aicarage was appertaining, and that the Church became r 20. 

dun by a Simontacal agreement made betwirt the laid Robert 

daker and the wife of the Patron, that the Patron ſhould pꝛe⸗ 

ſent him; and ſhews what the Simony was in ſpecie, and that 

he Patron accoꝛdingly preſented him; CAherekoze by the Sta⸗ 

tot 31 Eliz. ( reciting it) the Church is void, and it belongs 

tothe Ring to pꝛeſent, and the Defendant diſturbed him: The 

Defendant pleaded, that Q. Eliz. was ſeiſed in Fi of the Recozy 

ofHaverell app2optiated, whereto the Advouſon of the Uicarage 

opertained, and dyed ſefſed, and that the Parſonage came to 

ie King by deſcent ; that the Church being vold, the ſafd Tho- ; 54s. 123. 4 

ws Cole pꝛeſented the Defendant by uſurpation, and that the 3 last. 153. 

defendant was admitted, inſtituted, and inducted; and after- 

ds the King pꝛelented the Defendant to that Advouſon of the 

licarage, who was admitted, inſtituted, and induced, and fs 

icumbent of the Kings pzeſentation 3 and Traverſeth that the 

Ivouſon of the Utcarage was appertaining to the Bannoz of 

Kverell : And hereupon the Kings Attoꝛney demurred; And up⸗ 

the firſt argument, without any difficulty, it was adjudged 

de il: Fo2 firſt, when one is admitted, inſtituted, and induct⸗ 

by the preſentation of a common perfon, although it were by ans. 

kepation upon the King, yet the King cannot pꝛelent another, Co. 5. 38.4 

e Church being full, without removing the Incumbent by a 4s-» 

Gare impedit, who is tn de facto, although he be not in de jure; deci 

and the Church is full of him, until he be removed by a judict- 

a means, 02 by reſignation ; and Coke ſaid, it had bien adjudg⸗ 

s that ik a Church be void, and aſtranger, without the pꝛibity 

| I ftheafter-Incumbent, pꝛocures the Patron to preſent, and gives 

me him any Sum of money fo his Preſentation, although the 

- I ifter-Jucumbent is not pzivy to that Simontacal Contract, vet 

inas much as he comes in by a Simontacal Jteſentatfon , the » cr. 331. 

Hurch is vold, and it belongeth to the King to preſent : So it is | 

where the Incumbent makes a Simoniacal Contract with the 

Fiend o2 wife of the Patron, and the Patron knows not-there- 

of, and the Incumbent is preſented thereto by means of him 


Poſt. 533; 


is made this Simoniacal Contract; he is within the Statute 

of 31 Eliz. and the Ring may pꝛeſent: Alſo he ſaid, that the In⸗ 

cumbent who is once preſented, admitted, and inſticuted by a bo. 53. 
Simoniacal Contract is a 1 to enjoy that Bene; Co. Lic, 126: 


fice, 


— 
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3 1 154... fice be obtains a pzeſentation de novo from the King 
2 11. See hath diſabled him during his life ta bave it 12 

fo? — thereof, Coke ſaid, That it was reſolved by the Lon 

Chance [oz and biniſelf upon conference with the other Juttices, 

pon a gj Hann referred unto them by the King, That one St 

Robert Vernon being Cofferrer to the — contracted with Sj 


5 Ed. . «Cy 16. his Ollice, and A. I. obtained a gr 
1 ZE the wing; 15 


Wits: That by the Stat: te of 5 Ed. 6. he is 1 
e 


6 that Dfiice.fa as at no time during 
55 Waugh {t becomes void 15 the Dent of 1795 
er 


eof, and a new grant be made unto him: 
ye t Fr (n.the War in queſtion : Wheretoze he andthe q 
(ces Ct . „änd that Tun 

ou. ae a e King. er ay = was ta 

on of the @ 


1 
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Robins verſus Sanders Paſch. 13 3 Rot. 2 1. 


(17) Rror fo2 that the Judgment was entred, Ideo conceſſug 0 
2 er curiam quod querens recuperet, &c. where it ſhaum 

c ew eſt : And to make good this Entry, divers Pteſidents 
. Ant. 6. ere citedin the Preſents of the Lozd Coke; but it was ani 
x Cr. 442: that it was a miſþ2iſign by the Painter, and that it is nab 
. Litre in the Roll; to? it mas alledged, that oonſideratum eſt 
*. 145. moꝛe effictual an conceſſum ar: Anv Preſidents are tau 

| | upon great reaſo; and are to be obſerved. 


Bayly verſus Merrel, Trin. 13 Jac. 


(18) Aion upon the Caſe: Wheregs 10 Decemb. 11 Jac. there un 
Communication betwixt the Platntiffand Defendant, * 

cerning the hiring the Plaintiff to carry foz the D 

with 8 and a load of Padder from Exhall in 
Hat ntp.of Eſler, unte Uppingham in the County ok Rutland; at 


t then andthere, to veces im in the carriage thereof, the Df 
ndant affirmed; fraunwlently, that the ſaid load of Pa: 
was 800 pound iht; eto he giving credit, un 
took the charge ok the ſai Madder; and that the 
ant promiled him to pay fo2 every hundzed weight 2 8. 8D, And 
e giving credit that the laid Padder was but 800 weight 
e it accopving to the ſaid agreement, and alledgeg no 
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that the ſaid load ol Padder weighed much more than 800 weight, 


viz. 2200 weight; By reßlon whe A [6s dꝛawing the ſaid 


UUlayn — A Badver, — ng 22 fo —1— 
were compelied ita vehementer laborare & trahere, that ſppen of 
his hoſes which d2ew the fuld Way fate ind pe iba. per 
quod, &c. The Defendajjt-pleadedNot guiſty, and found againſt 
bim; and it was now moved in arreſt of Judgment, that this 
Aion lies not: Foz he being hired-to-carry by the hundzed, tt 
was his own folly to over load his hoꝛſes; and it was a matter 
which lay in his own view and Conulance; and ik he doubted ol 
he weight Wiek he might have weighed it, and was not bau 
give Credelite to anothers ſpeech: And being. his own nieglhs 
— he is without Remedy: as where one buys an hozſe un 
parranting him to have both his Eyes, and he hath but one Ey 
Eis remedplels: Fo? it is a thing which lies in his own Cony- 
15 and itch warranty oz affürmatton fs not material, oꝛ to be 
garden: But other wile it is in Cafe where the matter is ſecret; 
ind lies pꝛoperly in the Conuſance of him who warrants it, and 
not be known to him who buys, o2 makes the Contrad; fo2 
we Law gives no remedy fo2 voluntary negligence: And of that 
optnton was the whole Court, although it was ſatd, that there was 


(parent frayv'here in him who affirmed, #c. And peradvencure 


the Plaintiff was a ſtranger there whereheundertook the carrfage, 
nd had no weights to way it. But it was anſwered, that it wag 
his groſs negligence, that he would unvertake a weight lo kat er⸗ 
teeding the affitmation, without cauſing it to be weigbed: CUhere- 


ky the Juogment was ſaped, 


a 
— 
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Dighton and Holts Caſe. 1 
oder: Dighton anb William Holt were committed 1 N 
bi Commiſſioners, becauſe they refuſed to ta 
a 


ex officio; whereipoti att Habeas Corpus being þ 
W Garhed, tt was teturted, that they were corte 
betaule thep being convented fo2 flanderous wows again thi 
500k of Common Pzayer, and the Govertiment of the Chiitth; 
bngten zeb the Dath to be eraminen upon thoſe cauſes, thif 
ſep, aid were thetetoze committed: And after thꝛee Terſiid 
deliberations, the Court now gave theit reſolutions, that thi 
ohgh to 2 delivered: And Coke Chiet Juſtice rendzen the reaſddf 
ca 
the P Ives 8 0 


this examination is made to make them ate 

lves of the breath bg et ww which is againſt Lal; 

ought to proceev againit theih by Wittieſes, and nat 

4 Inſt, 333. e iy to iiftuſe 1 


whos ee üdents 3 he he n 10 Eliz. in the Low % 
not Impünter, where Lee an Aftozfitp was convented bekoꝛe 115 
becauſe he was preſent at Mals, and they would Hübe era 
him upon his Dath of theſe matters; and being impꝛiſoned fo; 
refuſing the Oath, this matter being returned upon an Habe 
Corpus into the Common Bench, where he had his pꝛiviledge, and 
” was diſcharged. Another P2eſident he cited to be in 18 El. 
3 ta. 333 where Rowland Hinde was convented befoze them upon prethuce 
of Cfttry, and was offered to be examined upon his Oath, and n 
fuſed, #c. and being committed fozthat cauſe, was diſcharged, Vid. 
Nat. Br. and Regiſt. Secondly, fo? that it appeared here 
upon examination, that they required a Copy of the Jnterroge- 
Gutes were denyed und that is within the Equity of 
| the Statute of 2 H. 5. where the Copy of a Libel is denyed: 
2H. 5: ©:3- Therefore they were bafled, 


Ant. 37. 
Sir Thomas Pickerings Caſe. 


T was found by office after the death of Sir Sir John Pickering, 


fo) 
2 Rol. 305. 


Hob. 84. 


3 Cr. 201. 


(2) 
2 Kal. 39. I that he and his Wife purchaſed the Mannor of Weſton, in the 
ob. 94. County of Hertf. held cf the King by Knights Service in capite, to 


them and the Heirs of Sir John Pickering 3 and that he died ſeiſed 

thereof, and of two other Mannors holden in Socage; and that 

Thomas Pickering his Son and Heir was within the age of 21 _y 
an 
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and that His wife ſurvived him; whereby during her life there could 
mot he Ay wardſhip of the Land, but of the body only: Aﬀerwards 
in 20 Mail nono Jac. the Lady Pickering died, in yore 10 Fac. Tho. 
perry being within age was made Knight,in 30 Dee. 10 Fae. he at. 
ulted 11s age of 21 years, and tendred hisLivery,and ſued a ſpecial 
Livery within the time, wherein was a pardom of all Intruſions, Acti- 
an uits, Accounts, Executions and Demands, exeept Debts or mo- 
be by teafon of any office or treaſure of the Kings converted, or by 
won of any Debt due by arry Obligation or Recog. Atid notwith- 
ding the Auditor rated a charge upon him for the meati rates 
ier the death ofthe Lady Pickerimg,until his age of 21 years; and 
Procefs was awarded thereupon, 25 ad cb * meliore valo- 
. And hereupon Sir Tho. Pickering came and ſhewed the day when 
he was made Knight, and the ſpecial Livery in diſcharge of the 
nein rates: Et quoad the other charge ad computandum he demur- 
d, and hereupon a Caſe was made and referred to the Judges - 


iff, whether he ſhall be charged for mean rates betwixt the death 


(he Lady Pickering and his being made Knight, there being no of- 
found after the death of the ſaid Lady. Secondly, whether he 
Hull be charged with them betwixt the time of his Knightirig, and 
hitting his full age. Thirdly,whether this charge ad computandun 

| meliore vulore ( there being no Office nor former preſidents to 
farrant it) be allowable : Aud theſe matters being debated by Ho- 


ey reſolved, that this laſt chatge is not warranted by the Law and 
vg without fornitr prefidgnts, is not allowable : For the King by 
* charge cannot impoſe à greater value than is found in the 
ut in his compoſition for committing the Land, he may im- 

vie what value he pleaſe; For it is his Barf ain, and he may retain it 
1 his hands, if he gle fe,and the other who takes it at a greater va- 
ke than is compriſed in the Office, is at his election whether he will 
55 or not, But to lay a charge upon the Heir more than is in the 
e, wupout another Office or ſurvey to mhaunſe it, is not allow - 
wle. Lecondly, they reſolved, that for the mean rates betwixt his 
being made Knight and coming of full age, he is not — gg 
the King, by making him Knight, hath thereby diſpenſed with his 
minority, and he is in Law accounted, as if de facło he were of full 
we. Thirdly, they refolved, that he ſhall be charged with the mean 
rates until he were made Knight, although there be not any Office 
found after the Ladies death, which if it had been found, was clear, 
that he ſhould be charged, for then the King had been in poſſeſſion 
ofthe Land, and entitled to-the profits,in which Caſe a ſpecial live- 
12 never have diſcharged them; for that doth not diſcharge 
th TN nor give that which is in poſſeſſion, no more than 
nleaſe of a Common perſon can give a thing in poſſeſſion: and 
the common experience of the Court is, that a ſpecial Livery fhall 
he conſtrued accordingto the intent, to diſcharge that which is not 
a poſleſſion, but is concealed, but not to diſcharge any thing which 
| is 


Chief Jak. of the Common Bench, and T4feld Chief Baron, Hob. 913 


Ant. 196, 
Co, 6. 74. 5 


—_— 
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the Leaſe came to his Executozs, Afterward the Rent being hit, 


Co. 4. 120. b. 


is in poſſeſſion: But here the doubt is, becauſe; there is not any 
Office found after the death of the Lady, which entitles che King 
to the Land for the other Office after the death f Sir Joh ic 
ring entitles him but to the body: But hecauſe there was an 
before finding the Eſtate, by reaſon whereof he was in Ward 
his body, and for the Reverſion; and it is an uſual Courſe in Ii 
Court not to have an Office after the death of,a Tenant for lik 
when there was an Office before finding the Inheritance: But, al 
ſhall come in by the Feodaries Certificate, which is the Informiti. 
on to the Court; and it is the uſual Courſe for eaſe to the < N 
to accept of ſuch Certificates, and not to enforce the finding et 
ral Offices, it was reſolved that he ſhould be charged. Vid. Jy. 24% 
284. Co. 6. 74. Co.8. 170, & 173. 5 ot LE 


Wood verſus Germons, Trin. 13 Jac. Rot. 1064. Nat 


E Jectione firmæ: Upon a ſpecial Uerdic, The Caſe was, . 
nant in Fee of an Acre, and Leſlie fo2 21 years of anche 
Acre, lets both of them foꝛ 10 years, rendzing Bens with a pr 
vio, that ik the Rent be behind fo2 28 days, that he and his hir 
might reſtrain; and if there be not a ſufficient diſtreſs upon th 

Land, that they may re-enter : The Leſſo2 dies, and the Rev if 
fion of the Inheritance deſcends to his Þetr, and the Reverſich 


and arrear fo2 28 days, the Heir demanded the potion of Ret 
accozding to the value of the Land of Inheritance; and it bell 
not paid, noꝛ ſufficient diſtreſs upon the Land, he entred, am le 
to the Plaintiff: And whether his Entry was lawful oz not, ws 
the queſtion. Firſt, whether theſe woꝛds, that he might reſtnj 
be apt woꝛds by any conſtruction to fignifie the intent of the 1 
ſo2, that if the Rent be behind, it ſhould be lawful fo2 him ton 
ſtrain. Secondly, whether (this Reverſion being ſo divided) the 
Rentalſo be divided, and is appoztionable : And if the Coriditid 
be divided, whether the Heir may demand part of the Rent, ai 
fo2 non-payment re-enter. Coke held fo? the firſt point, that K. 
ſtrain was as much as to ſay Diſtrain, and it ſhall be accepted i 
be ol the ſame ſenſe, as in 6 Ed. 2. Recipere ter. 02 that terra i 
bit pro remanebit. F02 the (econd point no opinion was delivered; 
Sed adjournatur. | ph 
Sir Baptiſt Hicks verſus Goats, Mich. 1 1 Jac. 

| Rot. 1236.1n C. B. « 728) 
—Rror of a Judgment in the Common Bench, in a Uurit > 

: Covenant, wherein Sir Baptiſt Hicks had Judgment to tt: 
cover 4ool. The Error was aſſigned in point of Judgment, it 
cauſe the Plaintiff counts upon a Writ of Covenant, whett- 


in was covenante inter alia, ¶Ahereas the Plaintiff had bought 
pf Henry. Fleetwood a {ood called Weſton Park, eſteemed bn 
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be 300 Acres, after the eſtimation of eighteen foot and a half to 
the pole, at the rate of 100 l. lo every acre, ann had paid 
2500. That the ſaid Sir Baptiſt Hicks and Henry Fleetwood 
ſhould appoint two meaſurers, the one at the election of H. Fl. the 
ather at the eledion of Sir 5. H. to meaſure it, befoze' the 31 0 
January following; and if there appeared to be moꝛe actes at. 
ſaid meaſuring then the 25001, amaunted unto, that Sir Bap- 
tiſt Hicks ſhouldpay.as much as ſhould be moze, befoze the end of 
February 5 and if the acres did not amount ta ſo: much as be han 
payed, that then Henry Fleetwood and Goates ſhoultipay as much 
gs ſhould be wanting, befoae the 31 ot May following : And he 
eth in facto, that he nominated ſuch a meaſurer.; and that 
knry Fleetwood would not appoint any. before the 3 1 of January. 
Chat the ſay meaſurex juſfly meaſured. it, and there were want- 
ing 70 acres which amounted to. 750 l. And that he being requi- 
id upan the teuth of December 10 Jacobi ta pay it, had not patev 
. The Deſendant takes Iſſue, that there did not want any a- 
es to amount to the ſaid ſum of 2500 1. and it was found againſt 
him, and Damages given to 400 l. an Judgment accowingly. 
Chezfirſt Erro2 aligned, was, becauſe it is not alledged , that 
45 wanted ſo much; but that it appeared by the meaſuring, 
at there wanten lo much and it might be falſely meaſured; 
But upon the peruſal ofthe Recon, it was held to be well enough; 
it was allevged., that it was juſtly meaſured, and that there 
hanted ſeventy acres which is not referred to the meaſuring, 
(which peradventure might be falſe 3 ) but it is erpzeſly averred, 
that there wanten.ſo much. Secondly, it was much inſiſted upon, 
tat notice ought to have been given ta Goates that ſo much was 
haunting, becauſe he was a ſtranger ta the meaſuring, and the no- 
aught ta have been befoze the day of payment. Vid. 3 1 Mait 
Þc. And there is not anꝝ requeſt herein alledged until Decemb. 
10 lac. which is long after the day of payment was paſt : So he 
takes advantage at a Covenant onen, where the Defendant had 
et any notice given him to perfoun it: Sed non allocatur; fo; 
ie being patvy ta the Covenant, ought to take notice of the Ate a... 2% 
meaſurement as well as the Plaintiff, and might have been pꝛe⸗ Poſt. 472. 
ſent at the meaſuring: And although Henry Fleetwood ( and Hob. 14 
not Goats ) was to appoint the mealurer, and did not do it, it 
was bis default; and they both being parties to the Covenant, 
Defendant is as well to take notice thereof as the other: 
in point of Covenant, notice is not to be given as ſtrictly, 
WG it is upon an Obligation, which is in point of Foxfeiture, Vid. 
Coke lib. 8. fol. 892. b. Frances Caſe 10 Ed. 4. 14. & 24. Aftet- 
ud notwithſtanding theſe Exceptions, Rule was given that 
Kdgment Gould be affirmed. | 
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Barbara Herbert verſus Thomas Binion, 
Trin 10 Jac. Rot. 


Eri to reverſe a Fine in the County of Montgomery hy her 
and Richard Herbert her husband: The firſt Erroꝛ aſſigney 
was, fo2 that the TUrit of Dedimus poteſtatem bare Teſte be. 
foze the Writ of Covenant, and had a Scire fac. to warn the hel 
and Tertenant 3 and Thomas Binion was returned to be warne 
as peir and Tertenant 3 and he appeared and pleaded, that Wit: 


ham Binion the Conuſee, his Father died ſeiſed, which deſcendg 


to him as his Þetr, and that he is Tertenant and within age; 
and pays , Que parol demurrera the Platntiff counterpleadeb 
the age, ſhewing that ſhe was entitled to have Dower before the 
Finelevied, and now is barred ol her Dower by this Fine; whete- 
foze ſhe ſues to be reſtoꝛed to have her UUrit of Dower : am 
it was thereupon demurred, and argued oftentimes at the 
Bar, and afterwards very ſolemnly at the Bench, whether | 
were a good Counterplea to out him of his age; And Coke 
Chief Juſtice, Croke and Houghton argued, that it was 1 
Counterplea fo? her to out him of his age; fo2 it is a rule , The 
Peir being within age, and in by deſcent, (ſo as he is Heir an 
Tertenant ) ſhall have his age in a TUrit of Erroz, as 47 E. 3) 
9 H. 6. 46. & Co. I. 6. f. 4, b. Markal's Caſe : And although it wy 
objected, that in Dower age is not allowable, as 5 E. 3. 4. 5. H 
13. 12 E. 4. 17. 4 H. 7. 1. 17 E. 3. 53. & 44 E. 3. 23. Foz ie 
miſchief when ſhe claiming but an Eftate fo? life, may die and loſe 
that Eſtate; which was the reaſon in 35 Eliz. betwirt Willians 
and Williams, That an Jnfant ſuffering a Recovery by default | 
Dower, he ſhall not avold it by Error fog this cauſe; fo2 tha 
ſhe never ſhould recover: And ſo it was objected, that in a W 
ceipt oꝛ Attaim an Jnfant ſhall not have his age, fo2 doubt if 
the death of the Juroꝛs in the one Caſe, and of the Summons 
and Uiewers in the other: And therefoze where there is ſuchi 


milchlek, the age ſhall not be allowed. And here it was objened, 
That it is now confeſſed by the demurrer, that ſhe had Title 


Dower, if this fine were avoided, pet they held, that in as muth 
as the rule. of Law is, That an Jnfant by intendment hath 
no Conuſance to plead in defence of his Title, and he might 
have divers Pleas to avoid that TUrit of Erro2 ; and the het 
ſelf hy her. fine: hath given krom her ſelf her right of Dou 
by her own ac, as long as the Fine ſtands unreverſed : There 
foze the Law ſhall favour the Inkant rather than the Fee to re- 
verſe his own Fine: And although ſhe now pretends that the 
claims but Dower, pet if the Fine were reverſed, ſhe might 
claim another Title, which peradventure might reach to the in⸗ 
heritance : And this pleading here doth not Effop her, and by 
this means the Inkant ſhould be diſinherited, where peradven- 
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ture if he were of full age he had a Releaſe, o2 other matter to 
bar the Writ of Error: But ik the Peme be barred in Dower by 


Judgment in a Writ of Dower, and bꝛings Erroz, there the Þeir 
ſhall not have his age: Becauſe it appears by the Writ it ſelf, 
that ſhe demands Dower only, and ſued to have it. So 44 E. 3. 
3. N a Feme being tobeendowed loleth by default in a Præcipe, 
and baings a Quod ei deforciat, the Tenant ſhall nat have his 
age; becauſe the Title of the Feme appears, and ſhe hath not 
done any Act to fozecloſe her ſelf; but here ſhe hath committed an 
to bar her ſelf ol her Dower : And although the ſaith ſheclatmg 
du Title of Dower, that cannot be put in Iſſue betwirt them; 
ii an intent to have Title of Action is not iſſuable: And Coke ct: 
ted, that in our ancient Books, as Fleta«cap. 6. Brag. 152. Brit. 
327. It a Fewe after the death of her husband ſuffers one to con- 
thye a year und a day, and he dies-ſeiſed, his Peir within age, 
the Feme ſhall not demand Oower during the nonage of ſuch an 
deir 2 But the parol ſhall demur, becauſe it mas her folly to ſuf- 
{him quietly, to enjoy it without Suit; a multo fortiore, here 
where he is in by her Fine, and a dying ſeiſen: Alſo a Fine is as 


n aſlurance, and is to be favoured as much as may be, by any 1 cr. 270. 


teans3 and therefoze although Dower is to he favoured, pet the 
law will not give her any favour to avoid her own aſſurance : Alſo 
(quuterplea of age ſhall not be; but where it appears that he ig 
wtÞeir,as a Baſtard,02 one whois not in as Meir, but by purchaſeʒ 
in caſe of inevitable neceſſity: Doderidge argued firongly to the 
(ttrary, and ſaid, That there was an Infant, and a Fee wha 
manded Downer ; that both were ta be reſpected, and are to be 
(boured, and the ſafeſt way to avoid Erroz, was to grant age: 
Tuthe conceived, that it was nat the true may, and cherefoze he 
d, that the age was not grantable ; fo2 as in Dower it is not 
antable, no moge is it allewable in this Action, which is to being 
tto the means to have Dower, 4.3 AM, 22. in petition it is not al- 
lomgble : The pzeteuce that he ſhould have bis age, is, becauſe he 
might have a Releaſe to plead: But that cannot be here, becauſe 
he was a Feme covert (But note, the might have made a Releaſe 
aſter the death of her Baron) which is the reaſon that in a Scire 
fac. to execute a Judgment, the Heir ſhall not have his age: Foꝛ 
the Law adjudgeth , that he cannot have title , but that he is 
bound by the Judgment; as 18 E. 3. 34. & 22. E. 3. And hoite- 
i upon the Caſes of Attaint, 40 Aſſ. 27. 47 E. 3.8. and of De⸗ 


tt Thevefoze he held, that it was not grantable: But nat⸗ 
bihitanving it was adjudged, that the parol demurrera. 12 
e Eee Sir 


Supra 3933 


| 
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Termino Hillarii anno decimo tertio 


— 


C6) NRror of a Judgment in Debt in the Common Bench; be⸗ 


4 


Ant. 4 


Aut. 15: 
1 Cr. 294. 


5.405 
+ 


Co. lib. 5. fol. 9. b. & 
- Bainff whom the Recovery is, ſhall have an Audita Querela, fip 


vity therein, which is the pzincipal doubt of this Caſe, as Ds 
_deridge ſad, ( foꝛ if he had made a releaſe he might have bart 


| ——_— 


Sir Henry Slingsby verſus John Lambert and his Wiſe 
Exccutrix of John Shilleto, Mich. 12 Jac. Rot. 


cauſe the then Plaintiffs as Executrix brought Debt againg 
the Defendant as Sheriff of York, fo2 the eſcape of one George 
Brown, againft whom they recovered a Debt of 82 1. as Admin 
ſtratrix of John Shilleto; and thathe being in Execution, the Dx 
fendant ſuffered him to eſcape, reciting all the Reco2d in certgim; 
and the Erroꝛ afſigned, fo2 that the firſt recovery was as Admin 
ffratrix of I. S. and the Debt upon the eſcape is as Executrix to] 
Shilleto, which cannot be, that one ſhould die Inteſtate and hate 
an Executoꝛ, and the Debt upon the efcape ought always to pur: 
ſue the firſt Action: And this Action being bꝛought as Executet 
diſaffirms the firſt Sute, which luppoleth a dying Inteſtate; an 
if an Executoꝛ bꝛings an Action, and recovers, and dies Jnteſtatz 
the Adminiſtratoꝛ of the firſt man may not ſue Exscution by Sein 
fac. Fo2 there is not any puvity betwirt them; as 26 H. 8.7. & 
Co. lib. 1. 96. a. Shellyes Caſe. And f 
one recover as Adminiſtratoꝛ, where he is Executoꝛ, the party: 


poſing he had no right to recover, as 2 R. 3. 8. A multo fortior, 
where it appears by their own ſhewing that there is an Exe 
tos, he cannot found an Action upon that which he did as amm 
ſtratoꝛ; and although one ſame perſon bꝛings this Action as en 
cutrix, who firſt recovered as Adminiſtratrix, and ſoa quaſi a pþ 


that Action,” o2 if the money had been levied he might well haven 
tained it) yet becauſe-it appears, that he ought not to have at 
Action in this manner, all the Court held, that the Recovery un 
erroneous: TWherefoze the Judgment was reverſed, Vid. Co 
383. a. n e ie 
” The. Blanford verſus Laurence Blanford, Trin. 
a $393 86 5-7 --B:Jac, Rot. 137171. 7 
T Reſpaſs: Apon a ſpetial Aerdiq, the Cale was, Tho. Bland: 
fog the Szandkather being tenant fo2 32 years of the L and 


Laurence the Defendant, deviſed his term to bi 
Feme f02 het life; And after her deceaſe to The. and Laurence hi 
Sons, and if they have no Sons, equally and joyntly together : But 
if it pleaſe God to beſtow on them both Men- children, then my wil 
is, it ſhall be reſerved and put out to the uſe and profit of both theit 
Sons joyntly together, or to one of them, if they both have not 
Men-children : But ifit fall out they have no Iſſue male, then ＋ 


l queitten and having Iſſue two Sons, Thomas Father tothe 
Jlatnttf, LAs a 
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Will i is, after the deceaſe of my ſon, it ſhall be to two of Henry 
Blandfords Chi je Leg Andh A his Wilke i; Creeper and died 
——— to the Le and died; 3 d Laurence enter, 
having then d Arnie mas "hes Nee; alter had a Son 
6 now Plaintiff ) who entred, and ouſfed the Defendant; he re- 
entred, Et ſi ſupra, &c. - Ind: after argument at the Pars it was 
argued at the Bench; an was about the Expoſition 
ofthis Mill, viz. Thomas and Laurence having no Sons at the 
time of the death of the Feme, und the one of them having a 
Son after, whether he ſhall ouſt 'bis Uncle pꝛeſently, o2 ſhall er- 


rect until his Uncle and Father be dead: And it was reſolved by 1c 


Coke, Doderidge and Houghton, that the Son bozn ſhall have it 
neſently 3 and that his intention in the ill was, that his two 
Sons, Thomas and Laurence ſhould not have it if they had a Son; 


nd his care was kor his Gzand-childzen what ſhould f 


hem, rather than fo2 his own e e fe 4 
6 5 
Eee Termino 


840. 
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Fowks verſus Child. 


(165 Jectione firmæ againſt William Child: After Uerdia, t 
was moved in arreſt of Judgment, that the Diſtrings 
was inter Fowks & Johan. Child; and upon Eraminat 
on it appeared that the TUrit was fo; but the pannel at 

nexed was entituled, Nomina juratorum inter Rich. Fowks & Wi 
lielmum Child, and the Jurozs were the ſame perſons who were 
returned upon the Ven. fac. And the truth was, that there wet 
two Reco2ds of Niſi prius, und two Diſtringaſſes, the one 
twixt Rich. Fowks and William Child, and the other betwirt Rich 
Fowks and John Child; and by the Sheriffs miſpꝛiſion that Pat- 
nel which was betwirt Rich. Fowks and William Child, was an 
nerxed to the Writ of Diſtringas betwirt Rich. Fowks and Joh 
Child; and this only was tryed, and not the other Ilſue: The 
: Cc. 363. Uueſtion was, whether it might be amended oz aided by the Sn 


1Cr. 322 tute of Jeofails : And it was reſolved that it was aided by the ſal) 


nat . b. Statute; and it is as if there had not been any Watt at all; 


An. 14 254. wherefoze it was adjudged fo2 the Plaintiff, 


Poſt. 457- 


$1 T6116 11 2 1 | 
George Therne verſus John Fuller, Mich. 12 Jac. Rot. 


1 Rror in an Aſſumpſit, whereas Tho. Fuller the Defendants 
Bꝛother was endebted unto him 32 l. which being not paid) 

he foꝛ the recovery of the lald Debt, extra curiam Dom. Reg. ad pla- 

cita coram ipſo Rege tenend. aſſignat. pꝛocured an Alias capias to i 

reſt him, returnable quinden. Hill. to anſwer him in placito prad. 

And that he delivered that Wait to the Sheriff of Buck. who by 
vertue thereof, 24 Jan. the ſame year arreſted him. That the De⸗ 
fendant poſtea, ſciJicet 12 Apr. 12 Jac. in conſideration that the 
Plaintiff at the Defendants requeſt ad tunc & ibidem would ab 

ſent, and be content to deſiſt from further pꝛolecution of the ſai 


Suit againſt the laid Thomas Fuller ſo begun, and would — 
unto 


— 
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unto him his coſts, the ſaid John Fuller aſſumed to pay that Sum 
at the Feaſt of St. Michael, oz then to give him lecurity to pay - 
the laid Debt-unto him at the end of ſix months; anvalledgeth 
in facto, that he did foꝛbear tu pꝛoſecute, and that he had not patd 
tt, no2 given him any ſecurity: After Uerdice and Judgment gf- 
ven fo2 the Plaintiff, and now Erroz bꝛought, the firſt Erroꝛ ac 
ſinged, was, becauſe he doth not allevge how and in what man⸗ 
ner he became indebted: Sed non allocatur; fo although it be true 
Cas all the Juſtices here agreed) that an Aſſumpſit lies not upon Ant. 20). 
a general allegation againſt the party, quod indebitatus aſſumpſit, 
without ſhewing how he was indebted, viz. fo2 IUare ſold, oꝛ mo- 
nep lent, 02 ſuch good cauſe : Pet foz as much as the Debt is here 
collaterally due by another, and the Conſideration is the ſtaying ,,, . 
the Suit after the arreſt, it is good enough. The ſecond Erroz, Ant. 47. 
becauſe it is allgedged, that he proſecutus fuit extra curiam Domi- Po!t $48, 594 
Regis ad placita, &c. Where (as was alledged ) there was not 
ny ſich Court by that addition; but it ought to have been, extra 
curiam Domini Regis coram ipſo Rege tenend. fo2 the other addi⸗ 
lion is only fo2 the Judges of the Court, that they are aſſigned , Ant. 342. 
ft, Sed non allocatur; fog it is all one in ſubſtance. Thirdly, 
cauſe the Conſideration, - quod aſſenſit & contentus fuit to fa2- 
kat to pzolecute, is no ſufficient conſideration 3 fo2 he may foz- 
tear one day and pꝛoſecute again the ay following : Sed non allo- Hob. 216. 
atur ; fo2 it is a pꝛomiſe fo2 an abſolute fozbearance of the Ptoſe- f. 663. 
tition, fo2'that is implied. Fourthly, that the pzomiſe is in A- 
cl, and the arreſt being in January befoze, it doth not appear 
* the Mrit was returned, no2 that it was continued, no2what 
became of it, 02 that it had any Eſſence, and it cannot be laid to 
ta ſuit commenced: Sed non allocatur; fo2 being alledged that 
he xlrit was ſued out, and that he was thereupon arreſted, it is 
lulficient commencing thereof, the taping of which is a luffict- 
ent ground fo2 this Action. TUherefoze-notwithſtanding theſe Er- 
4 — upon the firſt motion of them, the Judgment was al⸗ 
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x. 
Ralph Smead verſus Badley , Paſch. 14 Jac. Rot. 


Ction upon the Caſe, fo2 flandaing his Title; and declares, 
1. ZUhereas William Smead his B2other was ſeiſed in Fa of (3) 
the Banno2 of Cole-Norton , and died ſeiſed, without Jiſue , 
whith deſcenvev unto him as Bother and Meir; and that he 
eatred, and had a purpole and intent to aſſure part upon his 
UW [2 his Advancement, and to make Leaſes of part: That the 
tendant, to fruſtrate his intent, uſed theſe words, That the 
Phintiff hath no moreRight to the Mannor of Cole-Norton than a 
auger; by reaſon of which ſpeeches he could not male any Leaſe 
1 flurance foꝛ his Son, The Defendant pleaded Not 
ſillty, and it was found againſt him» and moved in arreſt of 


398 
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DDr 


Ter- 9. Judgment, that this Declaration was not guod, beraule he doth 


1 Cr. 140, 14 l. 
Poſt, 485” 


(4) 
1 Rol. 408, 422. 


not ſhew any ſufficient cauſe of lols; fo? it is not ſhewn, that he 
was in communication to make Leaſes o2 Afſurances'fo2his Son, 
but only that he had an. intent, which may be ſecret, and nat 


knownto any; and fo2 that cauſe the Court held it to be ill, aud 
Judgment was given fo2 the Defendant, notwithltanding the 


Pꝛeſidents in the new Book of Entries, fol. 35. 


Whitchcot verſus Fx. 

D Eplevin; Upon a Demutrer, the Caſe was ſuch; Geo 
Fox Leſſee foꝛ 99 years by Indenture, rendzing Rent, C6 
venants by the ſame Jndenture, That he will not alien uoz af 
ſign his Term, o2 any part thereof to any other, but to hi 


j 
3X = 
4 1 


Mille during her life, and the refidue of the Term to his Ci 


d2en, 02 one of his youngeft Brethren, upon pain of Foxfetare 
of his Leaſe : The Leſſee having a Wife aſſigns his Termto kl 


ward Fox his Bother , who aſſigned it to Thomas Hopton; 


Hopton enters and makes Lucy his Wife his Executrix; who 
ter payed the Rent to the ſaid Lefſo2 as Executrix to her Hughan 
Allignee of the ſaid George Fox, who accepted thereof, and 


terwards entred fo2 the Foxfeiture : And if his Entry were cx; 


1 Rol. 408. 
Ant. 92. 
Poft. 522 · 


Co. 4. 119. b 
1 Rol. 422. 


Co. 4+ 18. b 


Ant. 334. 


geable was the queſtion. Firſt, it was doubted, whether this Cx 
venant that he ſhall not alien, cc. under pain of Fozfetture, being 
only by the Leſſee, and not by Proviſo, be a Condition to defect 
the Eſtate : And it was reſolved ( withour hearing arguments} 
that it was; fo2 being by Jndenture, they are the woꝛds of þ 
parties, and are ſufficient to determine the Leaſe. Plow. 142 
3 Ed. 6. Secondly, whether the alienation to the Bother in tht 
life of the Feme, and this alienation by the Bzother to Hopton, it 
a breach of the Condition: And quoad the firſt point, Jt was 0 
jected, that the Baron might not alien to the Feme; therefore ft 
Condition in that point is void, and thereby liberty is given ts 
allen to his Bꝛother; and when he hath aliened to his Bꝛothe, 
the Condition is diſpenſed iwith, and the Bꝛother may alien ti 
whomhe pleaſe : And of that opinion was all the Court, quoad tht 
ſecond part of that queſtion ; but fo2 the firſt part they doubted, 
Thirdly, admitting it to be a bzeach of the Condition, whether 
this acceptance of the Rent by the hand of the Erecutrir ol th! 
Aſſignee ſhall bar him of his Entry, becauſe it is not alledgn 
that he had notice of the aſſignment at the time of the *accep 
tance 3 but that he ſciens that ſhe was Executrix of the Aſſigns, 
accepted of that Rent: And ſciens is not traverſable, but he ougit 
to have alledged by matter in fad, that he had notice, whit) 
might have been traverſed: But all the Court held, that this 
acceptance ſhall bar him of his Entry; fox where the Rent is at 
cepted by his own hands, it ſhall be intended that he had notice 
the was to pay it, and the allegation by way of Sciens is (uit 
client; and if he had not notice, the Lefſo2 ought to ſhew = 
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art: Clherefore it was avjudged accoingly fox the Plain. 
Loyd verſus Cook. 


Rrror in the Exchequer-Chamber, of a Judgment given in the nch. - g 
Kings Bench, in an Action fo2 theſe wozds, Thou arta Witch,, + 

and that I will prove; I have ſeen thy Imps or Spirits in the night, 

and thou didſt unbewitch my Child : Judgment being given that 

theſe wozs were actionable, it was now alligned foꝛ Erroz, that it h. 120. 

les not: And of that opinion were all the Juſtices and Barons 1 cr. 324. 

fn ta ſay, Thou art a Witch, hath been oftentimes adjudged not ut. 130. 

to be actionable ; and the addition, I have ſeen thy Imps or Spirits, 

isbut matter of fancy, and not tryable whether it be true, and 

therefoze no cauſe of flander 2 Wherefoze the Judgment was re⸗ 


terſe, ; 


Gr John Bret verſus John Cumberland, Executor of 
William Cumberland, Trin. 13 Jac. Rot. 1500. 


Novenant, fo2 that Queen Elis. by her Patent let an houſe to . 518. 
the ſaid William Cumberland, wherein were theſe woꝛds; 
qd the ſald Leſſee his Executoꝛs and aſſigns reparabunt domutn 
ictam, and ſhall leave the ſaid houſe ſo repaired, cc. The 
Queen afterwards granted the Reverſion to the Plaintiff 5 and 
this Fexec, and to the Heir of the Baron in Fee 3 and fo2 not re- 
ring, the Plaintiff bungs an Action of Covenant: Upon this 
xclaration the Defendant demurred 3 Firſf, becauſe the Action 
nas bꝛought by the Baron ſole, where by his own ſhewing the Ferme 
jath an Eſtate therein as well as the Baron. Secondly, becauſe 
be not the woꝛds of Covenant ok the Leſſee, noz is it the 
4 of the Lefſte : But the Court without argument reſolvey 
in the Plaintiff z -fo2the action being perſonal, and damages only 
tobe recovered, the Baron may have the Action ſolely, oꝛ joyn the cr. ;... 
Feme with him if-they pleaſe. Thirdly, they held, that theſe wows 
inthe Queens Patent amount to a Covenant on the part of the Poſt. 522- 
Leſſee 3 and he accepting the Leaſe is bound by that Covenant: „f. .... 
Wherefoze it was adjudged fo2 the Plaintiff, oo 
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Tydcot verſus Weſtcbmb. | 
ent. in FT SOTTBITED u., UNS ©) dee i al 
A Venire facias was awarded from T. and nat de vicineto de T. (7) 
and fo2 this cauſe an Except lved to be Poſt. 453. 
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Ant. 298. 


and ai 
1 concerning ih a Bound which was awarded to ſtand in his fore; 
lo it was gbjected, that they 


her e5oze the Juds ment was affirmed. 


their names of all actions, &. So as the ſame ward be mut 
and delivered up in wittng under the Hands and Seals of 
four oꝛ any three of them: The Defendant pleaded, nullum fece. 
runt arbitrium: The Plaintiff ſhews, that thꝛee of them made an 
arbitrement under their Þands and Seals, and ſhews'what, am 
aſſigns foz breach, the not paying of a certain Sum of mane, 
which they arbitrated to be paid: Whereupon the Defendanthy. 
murred, pꝛetending this arbitrement to be void, becauſe it way 
not made by all the four Arbitratozs ; fo2 the arbitrattyve authy 
rity is given to them all four, and not unto the of them: And ge 
wods, ſo as the ſame be made and delivered under the Hands au 
Seals of them, or any three of them, both not alter the 
but that they all ought to make it; no2 is it good if it be ume 
the Seals of tha of them. And to that opinion at the firitgg 
Court inclined ; but after ſeveral arguments at the Bar, they i 
ſeriatim delivered their opinions, that the Arbitrement was goa; 
fo2 every part of the Condition being weighed, the intent appears, 
that it ſhow be ſufficient if the of them made it: Ind although 
the woꝛds at the firſt are to them four joyntly, yet that is ſufficient 
lp disjoyned afterward by the words, to as the ſame be made a 
elivered by any three of them; which expound, that the ſub 
ſian is to be the act of four o2 thace of them 3 and an 
may be well divided, but an Jntereft cannot. And they muchy/ 
5 upon a fopner Judgment in this Court, betwirt Sallow m 
Carling: hereupon it was adjudged fot the Plaintiſf. Bus 
dards g TUrit of Error was bꝛought upon this Judgment ins 
xchequer - Chamber, and the Erro alligned in matter of 1 
N the cauſe befoze mentioned: But all the Juliices ans Bari 
ce that the Arbitremeut was good enaugb; fox the ſo . 
lang ently the ſybmiſion to all o2 to three of them, and 
disjoyns ali the authoaity. Another Exception was taken in 
Irbitrement, that it was not final ; ſo they arbitrate that all Sui 
ns ſhall ceaſe, and all matters ſhall be determined, exam 


not made an end of an matten. 
and theres ze the arbitrement not good. But all the Juftires 


'and Barons held it to he well enough ; fo2 they made an au 


concerning that, viz. that it ſhould ſtand in foꝛce, and ſhould be li 

tisfied, which is a (ufficient declaration of their purpoſe concern⸗ 

ing all Controverſies 3 and no diſclaimer to meddle with any: 
91 ' | 

A 
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Cooper verſus Franklin & Walter, Trin. 1 2 Jac. rot. l 


: pon a dane fo? Lands in Phelphan: 
eller 


— 


at thoſe Lands in Fee, amp 
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24%» 


I ” & a. 1 


Co.Lir 21 9. b. 
2 Rol. 780. 


 Uarifon verſus Huckſef ; Wymer 8: ales, 
Fi „ , Ee eee. ue ran”? 


irre facias agatuft them as MPanucaptozs' far Will. Hackfly, (10) 
: Þ- who was convened in Debt and in Erecution, and brought 1 Rol. 333. 
elt of Errox, wherettt the Dofetadants. were Panucaptozs, 
that he aud proferiity the ¶ Ait ot trat eu ; And of the 
Wgxment wereafſemed.that they Houln ſatiafis cht debt, if the ſaſd 
Vil. HuckQly An not tatiaiit: mmm being affürmen, ann 
Fir. fac. bꝛought againſt the Banuecaptozs,!thep nenden a rei caſe 
have to the Pꝛincipal, and bail of all Debts, Judgments, and Exe⸗ 
tutlons betwirt and after the firſt Judgment, and the TUrit of Er⸗ 
ea brought, and Bail entred, and befoze affirmance of the Judg: 
nt: And whether that were a Bar in this Suit was demurred; 
Und it was objected, that the Pzincipal being bailed, he can never lata 402. 
be in Execution again fo? that debt; ſo the releaſe to him cannot 
be good: And to the Bail it cannot be good; Foz befoze the Judg- 
ment affirmed there is not any cauſe of Anton againſt them: And 
erefoze It w compared to Hoe and Marſhats Ele, Co. 5. fol. 70. 
where a Releaſe to one who was Bail in the Kings Bench befoze Aute 171. 
the Judgment was adjudged void; foz then at the time of releaſe 
there was not any fuſt cauſe of Action, noꝛ was there any duty 
due by the Bail, uutil the Puncipal is condemned, and made 
defauit of payment. But in that caſe, the opinion of the Court 
51 the Plaintiff; Foz the pꝛincipal party, notwith⸗ 
5 be out of Payſon, pet map well ſlatisſie the con- 
demnation, and the Surety is not liable to ſatisfie, but in his 
default of payment; and therefoze a releaſe unto him is good Ante 337. 
: enough: Ag alſo the caſe is, it is a good releaſe to the Bail; Foz | 
| | the Sum which they are to ſatisſie of * by the firſt Judg⸗ ron 40. 
| ment; 
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ment, and therefoze not like to Hoes Cale: And fozaſmuch as 
they are liable to ſatisfie it, the releaſe to them is good: There: 


tobe, ec. Sed adjournantur. 


Auſten verlas Richard Monk and Samuel Chew, 
Paſch. 14 Jac. Rot. 544 


Cire facias upon a Recogniſance of 400 1 the condition where 
- of was; whereas the Plaintiff had recovered againſt Tho, 
Brown in Debt 2001. and 8 l. 14 8. fo2 coſts ; and the ſald Tho, 
Brown had thereupon bꝛought a (Urit of Erroꝛ, that if he poſe: 
cuted it with effect, oz if it were affirmed, and that the Reconuſee 
paſd the condemnation with the coſts which ſhould be adjudged 
the delay of execution; That then, 4c. The Defendant pleaded, 
that ſuch a day after the * the laid Thomas hone 


pay the vebt, oz his Sureties foz him ; ar 
r n be ee 


9 ore vp 
0 We 


Termino Trinitatis, 
Anno decimo quarto J ACOBI R 
in Banco W 


— tet ts. acl. th. —_— 8 


PFlroſel B44 Welſh, Hill. 13 Jac. Rot. 854. 
En firmæ; fo} Lands in Manſel, of a Leaſe by Henry (1) 


Herring: pon Not guilty „d ſpecial verdict was cound,that r Rol. 502: 
the land in queffion was Copyot — — of the Man⸗ 
dh of Manſel, demiſable in Fer; the cuſtom of the Manno 
is, pat a Copyholver in F# may ſurrender out of Court into the 
hands of two other Coppholders of the fard Manno ts the uſe of of 
another in Fee, —— 4 — ht to be pꝛeſented at the next Court fo? 
that Banno2, otherwiſe it thafl be void; That Thomas Herring, 
Father of the Lefſo!, ok Heir he is, was C in Fix of 
— Land, and ſurrendꝛed ont of Court into the hands of H. B. 
W. J. two Coppholders of the Banno? to the uſe of Robert 
Whitten in Fer; That the ſaid KR. W. entred and payed the 
Rent to the Loꝛd; that the kad Th. — — wn 
und thut the tald H. am W. . who took are dead, 
and that no Court was held Ro during that — That the 
Lefſo2 being Peir ts him who made the ſurrender, entred, and let 
to the Plaintiff ; And the Defendant by the command of the ſaid 
R. W. to whoſe uſe the furrender was made, ouſted him: Et ſi ſu- 
r totam materiam, & c. And upon this verdict, after argument at 
e But, all the Court velſvered theit opſaton, that the Plaintiff 
' Hould recovers Fog they held, that by the ſurren der into the hands 
of two Tenants, nothing paſſed until it was preſented in Court, 
and that'in the interim the {ntereff remained bo ham who made the . — 
1 which intereſt delten ded to the heir who is Leſſo2 to the Co. 112%, a. 
perry ,and that he well night entet and make that Leaſe(being 
| but fo2 a-year) withoutthe Lods-Lictkle, e withoat ſbewing any 
92 (at nth And the acceptance of the Nen oy the hands of Ante tor. 
«ſhy que "ſe, ies not any inteteſt unto him, until this ſarrenver 
thi elented in Caurts Foz the tum is ric, which ought to de 


d: But they held, that it was not of necenty, that the par- 
who took the ſur render chould pꝛeſent it; and although they Ante root 
de beds, and the patty who made it is dend; pet (as the cuſtom is Co. Liv 6. 
wund) if it be profentes by any other Coppholder when the next 
Court ts held it is well enough "and he may therewpoun be well ad- 
 Vifted,V.Co.4.f£29:b. Buntings tate {6 refvived it appears 

where Cofiny o »/c ſhatfl be made to Wee Court to de fo? his 

own 
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8 


(2) 


ICr. 448. 
4 Inſt. 164. 
2 Inſt. 568. 


(22 
1 Rol. 46 1. 2. 
1 Cr. 186. 


x Cr. 195. 


1 Cr. 186. 
Ante 294+ 


own advantage: wherefoze foꝛalmuch as that no Court hath been 
here held, the intereft remains in the Heir, and his Leaſe is good; 
And thereupon avjndged fozthe Plaintiff. | 
Rice verſus Regem. 


Rror of a Judgment given at the Sefftons of the Peace at 
Worceſter, Upon an Endictment: of Common Barretry, 
where the party was endicted fo2 a Common Barreto, and at the 
ſame Seſſions arraigned thereupon, and traverſeth it: Anda 
Venire facias awarded immediately to try itz and he was conviaed, 
and inſtantiy fined 40 1. and koꝛthwith committed to Pꝛiſon, until 
he latisſiedit: And the Endictment and pꝛoceedings were remove 


by Cerciorari, and the party removed by Habeas corpus, ho woulh 


have diſcharged himſelf by exceptions to, the Endicchment: B 
it was reſolved, that he could not, becauſe;Judgment being given 
thereupon, he cannot, diſcharge it, unleſs he bzings a Writ of Et: 
ro: TUlhereupon he bꝛought this Trit, and aſſigned fo2 Crroz, 
that this Trial and awarding a Ven. fac, the ſame Seſſions þe 
was Endicted and pleaded, could not be good; Foz it ought 4 

have been made returnable at the next Selſlons, and not to hk 

made returnable the next day. Vide 22 Ed. 4, Coron 44 Sed non 
allocatur; Foꝭ the party being pzeſent map be tried as well the 
ſame day as at another time, and (o is the common experient: 
And they conceived, that pzeſently after conviction, they ma » 
pole a Fine, and commit to pꝛiſon until the Fine be paid, which 
the Execution fo2 the King. qo, poet un 46.004 wa 


Berisford verſus Woodroff. Executor of Will. Woodroff 
Trin. 14 Jac Rot. 502. % & 


A Sſumpſit: TUhereas the Teſtatoꝛ pꝛomiſed the Plaintiff, in 
conũderation he would; marry his Couſin at his-Requeſ 
to give him 20 J. and alledgeth in facto, that fuch, a day he 
married the Teſtatozs ſaid Kinſwoman 5 pet neither the Teſta: 
toꝛ noꝛ Defendant. although he had te, had paid, cc. Atta 

verdict, upon Non aſſumpſit pleaded, it was moved that the action 
lay not: Firſt, becauſe it is not alledged that he married her 
the Teſtatoꝛs requeſt: Sed non allocatur; Foz he alledging 

be married her, it is intended to be at the Teſtatozs re 


' Secondly, becauſe:this Aſſumpſic is not fo: Debt, but upon 


collateral pꝛomiſe, and therefoze this Action lies not againſt an 
Erecuto2, and in this point it differs from Pincheons Cale. Co 
lib, 2. fol. 86. That an Erecutoz ſhall be charged in an Alſumpßt 
fo2 Debt; But here being. meerly collaterah, it lies not; And 
to that purpole two Pꝛeſidents were cited; the one betwirt dan 
ders and Eſtabie, Trin. 13 Jac. Rot. 932. The ather betwirt Her- 
man and Elliot in Hill. 7 Jac. Rot. 230. Dorſet. And the pzomile 

„ ; | was, 
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was, in conterti op that the Plaintiff ſhould marry his Daugh- 
ter, Eliot omiſed 40 1. and 40 Quarters of Barley in Marriage 
with bers And f ame of the *Þprliyi the Action was 
brought againſt the Executoz, alledging that he married and gave 
notice. The Oekendant pleaded Non Aſſumphrr nnd Judgizent 
agafnſt him, and Erro2 thereof bꝛought. And becauſe it was an 
Alſumpſit collateral, all- the Juſtices and Barons held that the Poſt. 533 
Action lay not; as Hoxnel Clerk of the Erroꝛs certified, but no 
Judgment was entred. The other ÞP!eſident betwirt Sanders and 
Eſtabie was in an Aſtamplit againſt an Executoꝛ upon a promiſe P*ſt- 477. 
of the Teſtatoꝛ, That the Þlaintiff ſhould have as much, ik he would 
marry his Daughter as any of his Childzen had at the time of his 2 
death; and avers that ſuch a Child had ſo much: And afteg er⸗ 
RY non Aſſampſit, Judgment was given fo2 the Plginriff, 
d Erroꝛ thereof; hought in, the Exchequer Chamber, but 4 
nene herein;becaule;tl Je pate died. And Hill. / Jac. Rot. 291. 

irt Brialley and Taylor gabged at coꝛdingly. Vide 14 E. A. 6. 
15 E. 4032. 17 Ed. 4.5. 21 3. 2 181 Ed. 3. Debt. $32. Aſſiſe pla. 70. 
Fitz Nat. Br. 44, 36 Ed. 129, Anather matter was hoved! in the 

incipal Caſe, 88 it is nat . Pur that notice was given'fo 
the Teſtato? oz Betendant af this Partſage, and then he cantjot dare 57: 243: 

jay it at the Marriage day; ald Canes ought to be given 
 thereforp,” But this point way Fa ed by reaſon of a Preſi- 

tſhewy, of, a 8 Waile in 9 10 Eliz. Rot, 238. + Rol. 462. 
tiert Bodges nd; Warley upon an Aﬀſurapſi to pay ſuch Alu TO 
it 506: Barriage, AC, {nat Uledged : 5 7 Hons adſyng 
0 myo 155 in a rit of Exhoz. Note, 15 
e Caſe tek of 8 was brought 925 tw nr, 


Aae adgmens pgs 0 emed,..: -: 5 dam 
460. » 


mond verſus Burlo Tin 13 Jac: Rot. 89 9 2 
| Tr: Allault, Battery, and Wounding : The Deten⸗ (4) 
dun 


dant quoad the wounding pleads Not guilty; Quoad * 2 Rol. 621. 
Ju ſfiſies foz an Heriot foꝛ certain Lands pcol of the; 
no ok Stanſted Halb Wind ham. The Iſſue was, whether pa 
e wen. fac. was:atbarved de vicineto Manerijcct Stanſted Ha n 
Windham, and tried, and Judgment nben aun Error korthat cauſe te , 
Uſiihed s And held to be no Etrog, fog the Adu being whether Ante g. 
'0f the Manno, the Ven. fabi ig moſt pꝛeperly awarded of 3 Cr: 620. 
de Barinoz, which hath by intendment the beſt hnowledge thereof, 
| wih Buchs 6 Hg. 11 H. were cited agoniſt this. But 
{& wits ſaid, that was not in the Megative ; And where Treſpaſs 
 alledged to be in the Mannoꝛʒ unen Not guiky pleaded, the Ven. 
fac. ſhall be de vicineto Manerii. So moe poptely here: IAhere⸗ 
1. 1 wy affirmenibycrhe AD three Ner- 
- 35.9 ION $35; 
* 42345 By (Ef Inn vis ch n dnn WOE 
nog 1655 


ay 


(Tr) 


Ante 375. : 


(2) 


Termino Michaelis, 
quarto ] AC OBI Regis 
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Talkarn verſus Wrigg, Trin. 14 Jac. Rot. 1304. 


gc ſumpfit: CUhereas the Defendant, in conſideration tze 
| Plaintiff would pay to him ſuch a ſum, pꝛomiſed to take 
| his Son to be his Apprentice fo2 ſeven years in ſuch 
LCrade, to inſtrun him in the ſaſd Trade, and ind hin 
meat, dꝛink, and apparel durante termino prædicto ; And ulli 
fo2 beach, that he did not find him meat, dzinn and apparel, t 
But never avers that he put him as Appzentice, no that the othe 
arcepted him: And after Non aſfumpfit pleaded, and found fozthe 
laintiff; this matter was moved in arreſt of Judgment, that the 
tlaration was not gb, and ſo held all the Coart; fo? bes 


to thew that he was his Abptentice, oz otherwiſe he ls not to iy 


him meat and dunn: And 24 ft was alledgev, that it U 
be intended, fo2 as much as the dzeach is affixned in not finding 
meat and dꝛinn durante rermino Apprentitii, which ſhews that he 
was Apprentice, and the Defendant avwrftting it by plending Non 
aſſumpſic; pet all the Court held, that in-regatd he had not lu 
tientip entitled himſelf to the Action, although the Defenvant bath 
pleaded Non aſſumpſit, and it is found againff him, pet the Plain 
tiff ought not to have Judgment: TWherefoze it was adjudged fo; 
the defendant. rtr. , fff, 


Lewis verſus Walter, Trin. 14 Jac Rot. 39 


A Ciion for theſe wos, 12. Decemb. 13 Jac; John Pier: did aj. 
that John Lewis (innuendo the Plaintiff) did ſay that chere 
ien Prince in England ; ubi revera John Piers never ſpale a 
ſuch words, but that they wert maticiondy ſpoken 5 aud bed 
that the ing and his Son (nom Pence Charles) were then in 
Bogland : After derdid, and Not guilty pleaded, and; found fat 
the-Jlatntiff, it was moved in artet of Jagpment, that the 
woꝛds were not aitfonable ; Firſt, becauſe they are but the repeat 
of the ſpiech ol another, und not of his ou ſpec, Setondin 
decauſe he doth not thew wen the Pialntiff uled duch iu 
koꝛ it may be in the ume when the Punce was not in England, & 
in che time of the Reign of M. Ehr. and then it had not been any 


offence. Thirdly, That the wozds themſelves be not dmionable 
whenſover ſpoken. 


And fo? the firſt point, Pꝛeſidents were ap- 
pointed 
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pointed to be ſearched where from the.repozt of the ſpeech of ano⸗ 

ther who never ſpake ſuch wow, an Action would lie; and a peeſi- 

dent was ſhewn, Hill. 4 Jac. Rot. 1159. betwirt the Lady Mori- Ante 162. 
ſon and Carr, Action, foꝛ that he ſaid, Arſoot had repozted he had 

the uſe of her body, ubi revera he never ſpake any ſuch woꝛds: Jt 

was adjudged fo2 the Plaintiſf, and affirmed in a TUrit of Erto2: 
caherefoze the Court was ſatisfied in this point, that the repozt Fot. 530. 1. 
of the ſpech of another, who never uſed ſuch words, is charge- 

able: But foꝛ the other points, they would adviſe, per quz adjour- 

natur; Reſiduum poſtea 413. | | 


| Emporandum, that upon 18. Novemb. this Term Sir Henry (3 

IVI Montague was made Chief Juſtice of the Kings Bench, in the 

ace of Sir Edward Coke the late Chief Juſtice, who being in the 

Kings diſpleaſure was removed from his place by a Writ from the 

King, reciting that whereas he had appointed him by Writ to that * #375: 

place, that he had now amoved him, and appointed him to deſiſt 

from the further 'executing thereof; And now this day Egerton 

Lord Chancellor came into the Kings Bench, and Sir Henry Montague 

one of the Kings Serjeants, being accompanied with Serjeant Hutton 

and Serjeant Francis Moore, came to the middle of the Bar, and 

then the Lord Chancellor delivered unto him the Kings pleaſure Moor 826. 7. 
to make choice of him to that place; And aſter Serjeant Montague 

had made his Anſwer, and returned thanks, and teſtified his en- 

deavour. for the well executing the ſaid place, he was brought into 

the Bar, and there took his Gath: And after the Writ read, the 

| Lord Chancellor delivered it unto him, and he was placed in the 

Chicf Juſtices Seat, | 


| Sir John Sydenham verſus Man, Mich. 13 Jac. Rot. 343. 
A Crion upon the Cale fo2 theſe words; If Sir Jobs Sydenbam (4 


— 
— 


and round all the other woꝛds 
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Tenne Michaelis, = — quarto 


3 Cr. 224, 


2 Roll. 718. 
Hob. 181. 


ſelves as they are in the Declaration, will. clearly maintain an 
Action 3 aud the addition of theſewozds will not vetrac from them, 
but tnfoxce them; and there is no cauſe to ſtay the Pia 
Judgment; Fo? although he declares of moze wozds then he ſpikk 
pet he declaring truly. that he ſpake thoſe wo2ds, upon the evidence 
it appears, that he {pake thoſe words which ate Acionable ; Aud 
the woꝛds nn, not, no? are an alteration. of the ſenſe 
of the woꝛds where clares; wherefoze although, the Iſue 
be ſpecially found, v 3 Ge Plaintiff ſhall have Judgment ; ü n 
Sir John Bridges Caſe, 6 El. 9. Dy. 75. But Houghton dotifitey 
4 the verdict find hee ws in part than the Plajn. 
tift declares 5 But he agreed that thoſe wowds which are added pg 
not extenuate thoſe. in the Declaration ; And if he hav declare 
of them, the Action clearly had f02 all the woꝛds together; 
But the verdict finding them to be ſpoken in another manner tha 


he declares, although they be not ſo poſitive, as they ate inthe 


Declaration, yet they be variant from the mowds in t | 
tion, and therefore although it be found, the Platntiff ought nat ta 
have Judgment. But all the other Juſtices were a m 
wherefoze it was adjudged fo2.the Rene Note, in Mich. 16 J% 
a Writ of Error was brought upon this Judgment, and the Hatter 
in Law aſſigned for Error; Firſt, that theſe 9010 be not Aci 
able. Secondly, chat the words found by the verdict do vary from 
the Declaration, and being ſpecially traverſed, it is found for ch 
Defendant. And of that opinion were Hebert Chief Juſtice of the 
Common Bench, #izch and} Denham, that theſe words found in 
the Verdict, vary from the Declaration; for although they by 
ſlandrous, for which an Action well lies, if he had declared accords 
ingly, yet they be not here ſo poſitively ſpoken, as it is mentioned 
in the Declaration. But Ta»field Chief Baron, Warburton, Bromiy 
and Hutton, e contra; that the words found in the Ve it, are 
the fame words in ſubſtance as they are m dhe Declaration; 1 
that e Jin: Wherefore the Jadgwent was affirmed. & 


1 
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in whom the Land is firſt veſted, was the queſtion; And referred 

to the two Judges Aſſiſtants to the Court: Thich being moved 

before Montague Chief Juſtice, Hobbart Chief Juſtice of the 
Common Bench, and Tanfield Chief Baron, they held, that he gov. 136. 
ſhould be in by Deſcent, and ſhould ſue Livery : Fo2 when the 
Jnrolment comes, and there is no Ac in the interim done to ſtop 

it, the Eſtate veſted in the Anceſtozs ab initio by the uſes limited; 

' Foz the Statute being, That nothing ſhall paſs, &c. excepting by 

Deed enrolled, &c. TUhen the Exception ts perfo2med, it is in the 

Anceſto2 by the Statute of Uſes 3 And therefoze the Þeir, being 

within age, chall be fn ard, and being of full age, ſhall ſue Livery: 

And it is not like to Billioghams Caſe 3 That a Bargain, be- Ante 32. 3. 
foe Inrollment, Bargains and Sells to another, and afterward 

the firſt Deed is inrolted, and after that the ſecond Dad was in⸗ 

rolled alſo, yet nothing paſſed ; Fo? he had not any Eſtate in him 

at the time of the Bargain, to give to a ſtranger : So in Shel- 

hes Caſe, the Heir was in quaſi by Deſcent, yet he was not in 

ard, becauſe the Uſe never veſted in the Anceſtoz. Vide Co. 1. 

fol. 59. a, Woods Caſe cited in Shelleys Caſe 3 TUherefoze the 
Juſtices here would adviſe , and did not give any Reſolution 


herein. 
Sir John Cutts verſus Bennet. 


Na Leaſe fo? years by the Jnteftate 3' And fo Rent arrear in 

is time, the Action was bzought ; And he ſhews how Adminiſtra! 
tion was committed by the Arch-Biſhop ; But he doth not ſay, 

uod profert hic in curia literas Adminiſtrationis. The Defendant 

leaded, and found fo2 the Plaintiff; And it was now'moved in 
arreft- of Judgment, that the not ſhewing of the Letters of Ad⸗ 
miniſtration was matter of Subſtance, which made the Decla- 
tation vicious, and not aided by the Statutes af 18 Eliz. oz 

32 H. 8. by the Merdias ; Foz that enables. the Plaintiff to his 

Atton, and the omiſſion thereof takes from the Defenvant the 
vantage which he might have dy demanding Oyer thereof: And 
although it were alledged that the Defendant might plead Non 

debet, and paſs over the advantage, by demanding Oyer thereof, 

and he could not have Oyer of them in another Term, and there- 
fore it is not ſo material now, as ił the Oefendant had demurred; 

Pet the Court reſolved, that it was a matter of Subſfance, which Ante 299: 
ought to be ſhewn by the Plaintiff, to enable himſelf to his Acton 3 jou 3, 
and the Defendant ſhall have advantage thereof at any time: 
Wherefoze it was adjudged fo2 the Defendant, Vide 28 Hf. 6. 3r. pg, 413. 
16 E. 4. 8. 21 H. 6. 23. Plowd. 52. 


A Ction bzought by an Adminiſtratoz fo2 Debt reſerved upon ( 


6 gg Doctor 


A eee, 
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Doctor Hackwell and his Wife verſus Euſtman, 
Hill. 13 Jac. Rot. 1258. 


Ccount, by the ſaid Docto2 and his Tife as Executrix of 

John Eyres Merchant, againſt the Defendant, to render 

unto them reaſsnable account from the time that he was Bali 
of the ſaid John Eyres, pro co quod le Defendant fuit Bailie to the 
ſaid John Eyres, ex quacunque cauſa & contractu ad communem 
utilitatem of the ſald John Eyres and of the Defendant, and of 
one William Palam, from the firft of Octob. 3 Jacobi, unto the 20th 
of May next following, de quibuſdam Merchandizis of the ſaid John 
Eyres, of the third part of 38 Tun of Mine. cc. which Derchan: 
diſe the ſaid John Eyres (the Inteſtate) the Delendant, and Wil. 
liam Palam, in the life of the ſald John Eyres, had and occupia 
in common ad commuriem utilitatem eorum; Ac eadem pro tem. 
pore prædict. to the hands of the Defendant by the aſlent of the 
ſaid John Eyres and William Palam to Merchandile fo2 their com- 
mon Pꝛoſit fuerunt commiſſa: The Defendant pleaded Nz»qe 
ſoz: Bailie, and found againſt him; And now moved in arreſt of 
Judgment; Firſt, becauſe he declares againſt him, and demande 
Account as his Baily generally, which is intended as a general 
Baily: Whereas he ſhews afterward fo2 cauſe, that he was his 
Batly ex quacunque cauſa & contractu ad communem utilitatenygf 
him and the Defendant, and William Palam : So the account is 
betwirt Merchants and Tenants in Common, which is an eſpe 
cial account, and he ought not to have demanded it in general. 
Vide lib. Entr. fol. 18. & 19. 30 Ed. x. Account 127. Sed non alle- 
catur. A ſecond Exception, becauſe he demands an Account of a 
Third part ot ſuch Goods, where he alone ought not to demand 
the Account, but he ought to joyn- the others with him: And if 
he ſhould have it ſole, yet he ought to demand the Account fo? the 
Entire: So as there might be deduction out of the Gain and Loſs 
of the entire, and not to demand it of the third part: Sed non alſ- 
catur 3 Foꝛ it was ſaid, that he might ſue although his Companion 
would not; And it may be, that he ſolely committed his third part, 
wherefo2e he only might demand the Account: T{therefoze without 
argument it was adjudged koꝛ the Plaintiff, | | 


3 a. A. oh. tt 
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The Bailiffs and Commonalty of Ipſwich verſas Richard 
Martin Aſſignee of Robert Denny and Joan Parker 
Exccutrix of Wilk-Parker, Hill. 13 Jac. or. 


Ebt fo 30 l. in the debet & detinet; Foz that William 8. (11) 
was ſeiſed in Fa of ſuch Lands holden in Socage, and de⸗ 
viſed them to his Feme ko; like, and after to Robert Denny and 
Will. Parker fo2 twenty one years rendzing 60 l. Rent by the year ; 
And after to Juſtice Clinch and others in Fee, to the intent they 
ſhould give it to the Bailifis and Commonalty of Ipſwich, fo; 
certain charitable Ales, and dies: Afterward the ſaid Leſſees 
enter; and Robert Denny affigned his intereſt to Rich. Martin; 
That afterward Juſtice Clinch and the other Deviſees entred, and 
outed the Leſſees, and inkeolfed the (aid Batliffs and Commonal⸗ 
ty, and afterward the Lefſees reentred; And upon the laſt of 
Auguſt 13 Jac. William Parker made his Feme one of his Execu- 
trices, and died; and fo2 Rent due at Mich. following this Action 
was bzought : And upon this Declaration it was demurred ; The 
pincipal queſtion was, whether debt in the debet & detinet lies 
arainſt the Executoꝛ of a Farmo? fo2 Rent due after the death of 
the Teſtatoz, he having taken all the p2ofits beſides fo2 one month; 
and Croke, Doder idge and Houghton held that it did. F M that Ante 238. 
the rent came not due but in the time of the Executrix; and ſhe 
entring is chargeable as fo2 her own Act, and her pꝛoper goods are 
liable to the Execution fo2 this debt, eſpectally as this caſe is; 
Fozaſmuch as fo2 the one which was againſt the Aſſignee, it ought 
tobe in the debet & detinet, ſo it ought tobe againſt the Erecu- 
trix; and the Leſſo2s ſhall not be info2ced to ſue them ſeverally, 
but they ſhall have one Action againſt both; Foz the Ac of the 
Leſſee ſhall not divide the Action of the Leſſozs: And therefoze 
they (aid, that if Leſſee fo2 years will aſſign all his term in part 
of the Land, the Leſſo2 ſhall havs a joynt Action againſt the 
Leſſee and Aſſignie ; So if two Leſſees make partition, the Leſſoz 
map have one action againſt them: wherefoze they held, that the 
action was well bꝛought. A ſecond objection was, becauſe the 
Plaintiffs being a Cozpozation, entitle themſelves by Feoffment, 
and do not ſhew Livery to be executed by Letter of Attozmney 
Fo; they may not take, unleſs by Letter of Attomey: Sed non allo- 
catur; F02 all neceſſary circumſtances ſhall be intended to be exe⸗ poſt.637. 
cuted, as well as in a Feoffment pleaded to other perſons + where: 1 cr. 170.482. 


(oe it was adjudged fo? the Plaintiffs. — 


Ogg 2 The 


412 Termino Michaelis, Anno decimo quarto, &c. 


* 
— 


The King verſus Hutchings. 


Cire fac. Upon a. Reconuſance fo2 the good behaviour taken 

in the Crown-Dffice : The byeach aſſigned was, becauſe he 
aſſaulted and beat one upon ſuch a day, and he doth not ſay, vi & 
armis 3 And fo? this cauſe, after Aerdid, the Exception was taken, 


and Judgment ſtayed. | 
Sir John Cutts verſus John Bennet. 


Ebt, as Adminiftrato? of Sir John Cutts his Father,fo? rent 
reſerved upon a Leaſe fo2 years, arrear in the life of his 
Father: After Uerdict, upon Jfſue de non detinet pleaded, Jt was 
moved that the Declaration was not god, becauſe he doth not 
ſay, Quod profert hic in curia literas Adminiſtrat. And becauſe t 
was matter of Subſtance to entitle him to the Action, and not of 
Foun only, Jt was therefoze adjudged fo2 the Oefendant. 


Termino Hillary, 
Anno decimo quarto JACOBI Regis 


in Banco Regis. 


* 
— — 
7 


again; and all the Juſtices beides Houghton held clearly 

that the action lies: Fo2 being alledged that he ſpoke them 
on purpoſe to dꝛaw him in queſtion fo2 his life, it ſhall be taken in 
the wozſt ſenſe, the Defendant having pleaded Not guilty, and be⸗ 
ing found guilty : And if he had any other intention, he would 
have ſhewn it by way of excuſe 3 But as they are ſpoken they 
touch him in his Lopalty, that he ſpake in derogation of the Pꝛince; 
which is a capital offence if it had been true. And to the ſecond 


L = verſus Walter, Ante fol 407. was now moved (19 


= objection, that he doth not ſhew when he ſpake them, it is not 


material: Fo2 the party alledges that he never ſpake them, and 
that the other never repoꝛted them: wherefoze he cannot ſhew any 
time of the ſpeaking of that which never was ſpoken : whereupon 
it was adjudged fo? the Plaintiff, : 


Doctor Huſſey and his Wife, and others, verſus Francis 
More, Trin. 14 Jac. 


Rror bought of a Judgment given againſt them in the Com- (2 
mon Bench, by Francis More in Raviſhment de gard, where co 9.51.6. 

Judgment was given fo2 the Plaintiff: Upon argument by ail the 92 93: 
Juſtices it was unanimouſly agried, (notwithſtanding divers ex⸗ 
ceptions alledged in ſtay of the Judgment after Acrdic,and divers 
Erro2s aſſigned,) That that Judgment againſt Baron and Feme, 
where the Baron was acquitted > Ought not to be againſt a Fee Co. 9. 73. 4. 
covert by the Statute of Welt. 2. cap. 35. Secondly, that the. #3: 
Uerdict oÞ>u the age of the Peit at the time of the Raviſh- co. 5.74. a. 


ment, no Marriage, no2 by whom he was married, no2 that Hob: 99. 
he was mäkried without the Plaintiffs afſent, was not good. 
Thirdly, that the Judgment of the Damages, and of the value of co. 9. 74 b. 
the Marriage was not good. Jt was alſo moved, that neither upon 
the return of the O2iginal TUrit befoze the Sheriff, no2 after in 
Court, any Pledges were returned; (Vide the Caſe fo2 theſe mat: 
ters in Law,moze at large in Co g.tol.71.) The Defendant plead: 
ed in Nullo eſt erratum 3 and now this Term it was argued upon 
the Exception only koz want of Pledges 3 and the points ap: 
judged not meddled with ; And after Argiunents at the Ber, afl 
| the 


. 


Termino H iitati, Anno decimo quarto 


Poſt. 334. 
Ante 329. 


Hob. 101. 


the Judges ſeverally delivered their opinions, and they all agred 


that at the Common Law it was clearly Exroꝛ; fo2 which the 


Judgment ſhould be reverſed; Foz, fo2 the Kings and parties 
benefit, the Platutiff ought to find pledges, that if he be non: 
ſuſted, he and his pledges ſhall be amerced; 02 if the verdic finds 
againſt him in any part, he was to be amerced: Thich was 
grounded upon great Reaſon , That the Plaintiff ſhould not 
trouble the Kings Court, 02 the party, without cauſe; and if he 


did, he ſhould be puniſhed : And thoſe pledges ought to be found 


either upon the purchaſe of the TUrit in Chancery, oz befoze the 
Sheriff, befoze he execute the TUrit ; fo2 otherwiſe the Sheriff is 
not bound to ſerve the Writ, but may return that the Plaintiff 
had not found pledges ; yet he may ſerve it if he will: And if the 
Plaintiff doth find pledges at any time pendant the plea in Court, 
it ſhall be good enough; but if no pledges be found pendant the 
Plea and Judgment is given, it is Erroz, and cauſe to reverſe 
the Judgment. Vide 9Ed.4.27. 18 Ed.4.9. 11 H. 4. 7. 2 H. 7. i. 
& 17. Dy. 288. Cok. 8. fol. 6 1. But the pꝛincipal queſtion was, 
whether it were aided by the Statute of 18 Eliz. by the body of 
the ſaid Statute, which aids defects in Returns, defeqs of 
Foam, ac. was out of the Proviſo, that that ſhall not extend to 
CUrits, oꝛ penal Laws. And Houghton held, that it is within 
the Body of the Act, and out of the Proviſo; Fo2 penal Laws 
are intended theſe acions which are popular, and a Penalty 
in groſs fo2 the King, o2 fo2 the Party; But not to thoſe which 
give greater damages, as actions of Waſte, actions of Debt, 
upon the Statute of 2 Ed. 6. Foz they are out of the Proviſo, 
and within the Act, as it hath bien oftentimes reſolved ; where: 
foze he conceived it was not Erro2 after Uerdicc, But Mon- 
tague and Croke held, that it is not aided by the Body of 
the Act; Foz that only redꝛeſſes defaults in kozm, oz miſre- 
turns, 02 infufficient returns, 02 want of warrant of Atto; 
ney, 02 wants of Oꝛiginal; which all may hap in negligence 
of not filing, oz in the inſufficiency of the Clerk: But not find 
ing of pledges is meerly the ad of the party, which is not 
aided, although it be within the wozds in the Body of the Ag, 
pet it is clearly ercepted by the Proviſo; Fo2 this action is 
founded upon a penal Law, which the Proviſo excepts clearly 
out of the Act; Fo2 it is very Penal, extending to Baniſh- 
ment and perpetual Jmpziſonment, and is moze penal than any 
foxfetture of any Sum: And as to this point Doderidg agreed 
with them, that it is excepted by the Proviſo; But he held, 
That Statutes which give only addition of Oamages , are 
not to be accounted penal Laws within this Proviſo, as the 
Caſe of Waſte, o2 Foꝛcible Entry upon the Statute of 8 H. 6. 
Foz thoſe give only moꝛe Damages in ſatisfaction, but do not 
add any coppozal Puniſhment. But here is the greateſt penalty 


that can be, except the loſs of Life oz Member: And 3 
er 


JJ fire Rico. Bo eos: 
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there be thꝛie kinds of penal Laws, pœna niaria, pœna cor 
wok pœna exilii, and here be two of theſe penalties ;"aheretine 
they thee reſolved, that this is not afded by the Statute of 18 Eliz. 

And it was adjudged fo2 this cauſe, that the firſt Judgment ſhould 
be reverſed : But fo2 the pꝛincipal matter there was not any Ar: 
gument made, 02 opinion delivered. | 


2 
> 


Machin verſes ...... 


Rror of a Judgment in Debt; The Erro? aſſigned, becauſe (3) 
the Judgment is, Ideo confideratum eſt quod recuperet 40s. 
pro milis & cuſtagiis, omitting theſe wozds, ex aſſenſu ſuo per cu- 
lam ei adjudicat. And it was held to be a material part of the *** 387. 
Judgment; Fo2 being by confeſſion oz default, TUrft of Inquiry 
of Damages ſhall be awarded, unleſs the party conſents to take 
ſo much fo2 Damages; And fo? thts cauſe it was reverſed, 


Mylward verſus Watts. 


E han of a Judgment in the Common Bench in an Ejectione (4) 
firmæ: The Erro2 aſſigned becauſe that in the firſt Decla- 

ration he declares of a Leaſe 30. Decemb. 10 Jac. habendum ab 

eodem die fo2 thꝛa pears, and the Ejectment was the 3oth of 
January following: And in the fecond Declaration, after Im- 
parlance, he declares of a Leaſe made the 3oth of January Ha- 

bendum from the 3oth of Decemb. befoze fo2 thi years; So he 

hath one time from the beginning of the Term, and the end of 

the Term; And this being after Ger dic, it was moved to be 

aided by the Statute of 18 Eliz. fo? it ſhall be intended that 

the Judgment was given upon the ſecond Declaration, and 
without Dztginal : But the Court refolved, upon conference 

with the Pꝛothonotaries, that the firſt Declaration is the ma⸗ | 
terial Declaration: And this being variant from the latter in e 105. 
N the Judgment is erroneous; and fo2 that cauſe was 
reverted. Lp | 


Webb verſus Hearing, Hill. 13 Jac. Rot. 606. 


* firmæ, koꝛ a Meſſuage in London: Upon a ſpecial (5 
Uerdict the Caſe was ſuch; William Say was ſefſed in Foe or 36. 
of this Meſſuage holden in Socage , having Margaret his 
Feme , Francis his Son, aud three Daughters, Agneis, Alice, 
and Elizabeth, and deviſeth the ſaiv Meſſuage in this man- 
ner: J bequeath to Francis my Son mp Houſes in Lon- 
don, after the death of my wife > And ik my thzee Daugh⸗ 

ters 


Termino Hillarii, Anno decimo quarto 


Ante 290. 

x Cr. 58. 

Hob. 30. 
Moor 8 33. 
Poſt. 428. 448. 
695. 

3 Cr. 525, 


Poſt. 327. 


ICr.158, 139. 
Hob. 65. 

3 Cr. 378. 

1 Cr. 367. 

Co. 9. 128, 4. 
Hob. 65. 


1 Cr. 186. 
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ters and either of them do ,over-live their Mother, and Francis 
their Bzother and his Þeirs, then they to enjoy the ſame Houſes 
fo2 term of their lives; and the ſame Houſes then J give to my 
Siſters Sons, Roger Wittenbury and John Wittenbury,and thep 
to pay yearly to the Batchelers Company of Perchant⸗Tapyloꝛs 
6 1. 10s. And if they oꝛ their Succeſſoꝛs deny the payment of the 
ſaid Sum, then it ſhall be lawful to the Wardens of the ſaid 
Company to enter and diſcharge them foꝛ ever. It was found that 
the Deviſo2 died, the Son and two of the Siſters died without 
Iſſue; The Feme Margaret ſurvived them, entred, and died; 
Elizabeth the third Siſter ſurvived, entred, and died, having Jiſue 
the Defendant ; John Wittenbury died, Roger entred and died; 
Henry Pierſon the Lefſo2 his Couſin and Heir entred, and made 
that Leaſe The Defendant as Couſin and Heir of Francis the 
Son ouſts him, cc. The pzincipal Queſtion was, whether Francis 
the Son had a Fee oz a Fee-tail by this Mill, in regard the lim 
tation is, If his Siſters ſurvive him and his Heirs: And the Court 
reſolved, he had but a Fee Tail; Fo2 Heirs fn this place is in- 
tended Þeirs of his body; Fo2 the limitation being to his Siſterg, 
it is neceſſarily to be intended, that it was ik he ſhould die without 
Iſſue of his body: Foz they are his Peirs collateral. And there- 
foze there is difference where a Deviſe is to one and his Þeits; 
And if he die without Heirs, that it ſhall remain, it is void, as 
19 H. 8. 9. Pet when a Devile is to one and his Peirs, and it he 
die without Heir, it ſhall be to his next Bother; There is an 
apparent intention what Weirs he intended; and the intention 
being colleced by the Mill, the Law hall adjudge OT 
Vide 18 Eliz. Dy. 333. Chapmans Caſe. Co. 6. fol. 16. Wilds Cafe. 
The ſecond point, whether John Wittenbury and Roger Witten- 
bury had a Fee by this Deviſe : And it was reſolved they had; 
becauſe they had paid a conſideration fo2 it, viz. an Annual ſum; 
And the wozds, If they or their Succeſſors deny the payment, ſhe 
the intent, that it ſhould go to their Þeirs. Vide 4 Ed. 6. Eſtate, 
Br. 78. Cok. 6. fol. 16. A Third point, the Eſtate being limited, 
And if my three Daughters and either of them over-live their 
Mother and Brother and his Heirs, then they to have it ; and after 
them John Wittenbury and Roger Wittenbury, &c. Thether this 
be a Contingent Eſtate, and if whether it were perfo2zmed, two 
of the Daughters dying in the life time of their Bꝛother; Andi 
was reſolved, that this was no limitation contingent, but ſhews 
when it ſhall commence, which is well enough perfo2med': where⸗ 
pi — _ adjudged fo2 the Plaintiff. J was of Counſel with the 
a | ye | 


. 


Smallman 
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Smalman verſus Agborow, Mich. 13 Jac. 
Rot. 609. 


T Reſpaſs, fo2 entring into his Land in Dodenham, and fog (6) 
| chaſing out his Btaſts therein; Upon ſpecial Pleading 
and demurrer thereupon, the Cale was ſuch 3 Baron and Feme (in 
right of the Feme,) and a third perſon were Joyntenants fo? the 
lives of the Feme and the third perſon; The Baron and Feme by 
Indenture let the money fo2 one and twenty years 3 The Feme 
died, the ſurviving joyntenant enters, and dives out the Beaſts ; 
The Leſſ? bzings Treſpaſs : TUhether this Leaſe ſhall bind the 
firvivo2,was the queſtion : Jt was objected, that this Leaſe Ghoulp 
not bind; Fo2 although it was agried, where one Jopntenant fo2 
life makes a Leaſe fo2 years, and dies, it is good during the life 
of his Companion; as Dy. 3 Eliz. 187. And a Cafe adjudged be- „ 1;.. 188 b. 
twirt Herbin and Birton; pet here, becauſe the Baron was not Ante 91. 
Joyntenant, unleſs in right of his Feue, and had not any power 
to contract fo2 any longer time then during the life of his Fee, 
and the Feme here is dead; and unleſs ſhe had ſurvived” and ac⸗ 
tepted the Rent, it is not her Leaſe, but void quoad her, (Foz 
during the Coverture ſhe had no power to afſent) Therefoze the 
Leaſe in Law is accounted void quoad her and the ſurbivoꝛ. Vid. 
7 Ed. 4. 7. But all the Court held, that the Leaſe was good, and 
is as a Leaſe made by her, until ſhe after the Coverture, oz one Ante 332. 
who claims in pꝛivity by her, avoids it by Entry; Foz it is not Poſt. 617. 
void by the death of the Baron, but only voidable, and the avoid⸗ 
ance ought to be by Entry; and which cannot be by the Joyntenant 
ſurvivoz, fo2 he is paramount the Fee, and not under her, And 
therefoze the Leaſe being good, until it be avoided by one who 
hath paivity, ſhall bind, as long as any of the Joyntenants be 
alive, as in caſe where a man joyntenant makes a Leaſe fo2 years: 
Mherekoze it was adjudged fo2 the Plaintitl. 


Sanders verſus Eſterby, Trin. 13 Jac. Rot. 932. 


| Een in the Exchequer⸗Chamber, of a Judgment in the Kings (7 

Bench in an Aſſumpſit againſt an Executoꝛ, upon a pꝛomiſe of Ante 405. 
the Teſtatoz, who in conſideration he would marry his Daughter, 
momiſed he would pay unto him 100 l. and leave unto him as much 
as he left oꝛ gave to any of his other Childꝛen; And alledges in 
facto, That he left ſo much to one of his Childzen ; And fo2 non⸗ 
perfoꝛmance of this laſt part of the p2omile, he b2ought the action, 
and avers, that the Teſtatoꝛ left et as well to diſcharge all his 
debts and legacies, as to ſatisfie him: And after verdia, upan Non 
aſſumpſit, being found fo2 the Plaintiff, and Judgment given 
hh accozdingly, 


— 


3 
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(8) 


(9s) 


atcoꝛdingly; Erroꝛ was bzought and aſſigned, that the Executoꝛ 
is not chargeable fo2 this collateral pꝛomiſe. But without argy, 
ment all the Juſtices and Barons (beſides Tanfield Chief Baron) 
held, that theAicton well lies againſt the Executoꝛ as well foz this 
collateral pzomiſe as fo2 a Debt: but Tanfield doubted thereof; 
Fo he ſaid, it had been oftentimes adjudged, that upon ſuch a 
meer collateral pzomiſe, the Executoꝛ is not chargeable ; Not- 
withſfanding without further debate Judgment was affirmey, 
Note, Hoxwel, Clerk of the Errors ſaid, that once they were all of 
an opinion to reverſe the ſaid Judgment. 


Gibbins verſus Vaughan, Mich. 1 1 Jac. Rot. 41. & 42. 


Rror of a Judgment in the Common Bench; The Err 
aſſigned, becauſe in Debt by an Attomep by paiviledge, the 
Declaration mentioned, that the Defendant was attached by q 
TUrit of Priviledge, and appeared, and imparled, and after Judy: 
ment being given upon Nihil dicit, there was not any Crit of 
Priviledge filed: And fo2 that cauſe the Judgment was reverſed, 
Vide Dy. 288. 19 Ed. 4. 8. 


Parker verſus Sanders. 


Nformation upon the Statute of 39 Eliz. fo; not reſtozing pa- 
ſture into Tillage, being ancient tillable Lands, and convert: 

ed into Paſture: Upon Not guilty pleaded, it was found, that this 
Land was ancient Tillable Land, and uſed fo2 Tillage twelve 
years befoze the converſion, and converted befoze the Statute of 
39 Eliz. and not reſtozed befoze 1. May 1599. no2 ever ſince; am 
that the Defendant was only an Occupier fo2 the laſt year, being 
the time in the Inkozmation mentioned, but never befoze : And 
whether he were puniſhable as an Dffender within this Statute, 
was the queſtion, upon an eſpecial Cerdict; Foz the wozds of 
the Statute are, That Lands converted before the Statute (hall 
be reſtored into Tillage before the firſt of May 1599. and being 
reſtored {hall be ſo continued for ever; And foꝛ this cauſe it was 
moved, that this Caſe is out of this branch, fo2 not being 
reſtozed, none is compellable to convert it, eſpecially as this 
Cale is, a ſtranger being Occupier thereof, and not he who 
converted it: But all the Court reſolved, that he is within the 
Statute ; Foz although he be out of the wozds of the Statute, 
pet he ts within the intent thereof; Foz this Statute extends 
to puniſh the Occupier and continuer thereof in paſture, and not 
only the firſt converter: And if any other conſtruction ſhould be 
made, then all Lands which were converted befoze the 9 Eliz. 


and not reconverted befoze r. May, 1599. ſhould be out of the 


Statute, which never was held to be the intent of that Law, 
fo2 then the converto2 ſhould be puniſhed only fo2 two — 
| e 


Fa cov Regis in Banco Regis. 419 


— 


—— 


the Act, not reſtoꝛed, and no punichment thould be after upon any 
fo2 continuance thereof; and by this means the Statute ſhouty 
be to little purpoſe, fo2 any Land converted before the Statute 3 
which never was the intention of the Law: Wherefoze they all 
reſolved, that this was within the Statute 3 and adjudged it fo? 
the Plaintiff. 


May verſus Peter Proby and Lumley, Sheriffs of 
Middleſex, Paſch. 13 Jac. Rot. : 


Crion upon the Caſe; Fo2 that they ſuffered William Allen, (10) 
who was arreſted at his ſuit upon a Bill of Midd. fo; 33 l. Moor 852. 


I Rol. 807. 


to efcape, whereby he went to places unknown, by reaſon whereof , cr. 368. 


he loſt his Debt: The Defendants plead, that after the arreſt they Jones 20 


leading him towards London to the Gaol, he was Reſcued from 
their Bailies by J. S. and J. D. and it was therevpon demurred; 
after divers arguments at the Bar, it was adjudged fo? the 


efendants;F0? the arreſt being upon mean pꝛoceſs, and not pon Sn 807; . 


Erecution, the Sheriffs are not bound to take the Pofſe comitarus 3er. 338. 
with them, and therefozeupon ſuch pzocefs, it is a good return, to 
return the Reſcous: and that afterwards he was not found within 
their Bailiwick 3 and Pyoceſs ſhall thereupon be awarded againſt 


the Reſcuſſots : But if the Puſoner had been once in the Gaal, 


the Sheriff ought at his perſt to kap him, and a Refcous from i Rol. 905. 


thence is no excuſe foꝛ him: And upon p2ocefs of Execution, as 
upon a Capias ad fatisfaciend. o2 upon Cap. utlegat.aſtet Judgment, 
ſuch a return is no excule fo2 him, either againſt the King oꝛ party; 


Fat he at his peril ought to kiep his Patfoners taken in Execution; 1 Kol, 20 


Fo2 there the Pꝛocels is determined, which being the life of the 
Law, and being once executed, the party may not have anp new 
Proceſs; and therefoe he ſhall anſwer to the party fo? the elcape: 
And it is at the Sheriffs peril to ſee that his Putſon be ſtrong 
enough to keep his Pꝛiſoner, when he is once in Execution; and 
being a miſchief to one, it ought rather to fall on the Sheriff then 
on the party : But in the other Cale there is not any great mil⸗ 
chief,fo2 the party hath only loft his Pꝛotceſs, which he may renew; pon. 46s. 
and he may alſo have an Action upon the Caſe againſt the ReſcuCl- 
ſoꝛs; and of ſo (mall a lols, as the loſs of a P2ocels, the Law hath 
not any regard to puntſh the Sheriff, eſpecialſy when the party 
may have any other remedy: TUherefoze it was adjudged fox 
the Defendants. Vide 3 H. 6. Attachment 1. 4Eliz. Dyer 212. 
8 Eliz. Dy.241. 16 Ed.4.3. 17 Ed. a. Execut.247.6 H.7.15,46Ed.3, 


Return 110. 


Ote, that there was a Preſident here bean fe 4 Klit ner (1) 
276. betwixt Valdoe and Lainbert, where in fach an Action Moor 352 
upon the Caſe againſt a Sheriff for ſuffering a Priſoner to eſcape, ar- 1 Rol. 807. 


reſted by Latitat, he pleaded, that he was reſcued from him at ano- 


Dhh 2 ther 


— 
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3 Cr. 268. 


(11) 


2 Cr. 737.8. 


ther place then the Plaintiff alledged the eſcape to be; And tra- 
verſeth the eſcape, alibi; And upon demurrer it was adjudged for 
the Plaintiff, which was affirmed at the Bar to be ruled upon the 
matter in Law. But the Court upon view of the Preſident, con. 
ceived that the Plea was ill, by reaſon of the traverſe of the place, 
and ſo it might be adjudged for that point for the Plaintiff; And 
they all here ſeriatim delivered their opinions, that this is a good 
plea, they pleaded the reſcous, and naming the parties who made 
the reſcous, ſoas the Plaintiff might have his plea againſt them; 
And the Plaintiff by his demurrer confeſſing it, the plea is good: 
Wherefore it was adjudged for the Defendant, 


- Aſhmore verſus Rypley, Paſch. 14 Jac. Rot. 554. 


E Rror of a Judgment in Rippon; The firſt Exroꝛ aſſigned was, 
betaule in Debt upon an Obligation of 100 1. he declares, 
Quod per ſcriptum ſuum obligatorium conceſſit ſe teneri, &c. Aub 
he doth not ſay, Sigillo ſigillatum: Sed non allocatur; Fo? that is 
intended by the wozdg, conceſſit per ſcriptum, &. And the uſual 


dourſe is ſo in the Common Bench, and ſigillo ſigillatum is ny 


Co. 8. 60. a. 
Ante 64. 


Ante 69. 


moze of. neceſſity then deliberatum, which is always intended. 
Another Erroꝛ aſſigned was, that the Defendant pleading Non 
eſt factum, and Iſſue being joyned thereupon, he afterwards re 
licta verificatione confeſſed the action, and that it was his own 
De, and the Judgment thereupon was, quod fit in miſericordia, 
where it ought to have bien, quod capiatur, becauſe he denied his 
own Deed : Sed non allocatur; F02 the Iſſue nat being tried, 
but the action confefſed, the uſual courſe is only, quod fit in miſe- 
ricordia. Vide 9 Ed.4.24. 33 H. 6.54. A third Erroꝛ was aſſigned, 
becauſe the Judgment was, Quod recuperet debitum & 68. 8 d. 
pro damnis occafione detentionis debiti, and there is not any men. 
tion pro miſis & cuſtagiis: Sed non allocatur 3 Fo2 damna includes 
both, and ſo is the uſual courſe of Entries: TUherefoze the Judy: 


ment was affirmed, 


Philip Cottom, Executor of Anthony Cottom verſus 
Weſcot, Trin! 13 Jac. Rot. 595. 


T" Rror of a Judgment in Debt againſt him as Erecuton fo? 40!. 
De appeared, and pleaded, Plene adminiſtravit and found 
againſt him, and Judgment accoꝛdingly; and it was now affign: 
ed foꝛ Erroꝛ, that at the time of his appearance he was an Inkant 
and ought not appear by hisAttomey, but by Guardian: The De⸗ 
fendant pleaded In nullo eſt erratum, ſuppoſing that it was not 
Error, fo; that he did not ſue fo2 his pꝛoper Debt, but as Executo2, 
and ſo repzeſented the perſon of the Teſfatoz who was of full age. 
Reſiduum poſtea fol. 441. There the Judgment was reverſed. 
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Atwoods Caſe. 


—\Rror bzought by him to reverſe a Judgment upon an cr) 
$={ Endictment , befoze Juſtices oł Peace fo2 ſcandalous 2 Bl 76. 
wo2ds 3 That the Religion now profeſſed was a New Re- 

* ligion within Fifty years, Preaching was but prating, and 


hearing of Service more Edify ing than two hours Preaching : And 


being thereof convicted, was Fined 100 Marks. The Erro? al⸗ 
ſigned was, that this was not any offence inquirable by Endict- 
ment, and befoze Juſtices of Peace, but only befoze the Pigh⸗ 
Commiſſoners, and it was referred to the Rings Attomey to con- 
fider thereof : And Sir Henry Yelverton Attoznep-General certi⸗ 
fied, that it was not inquirable befoze them; and of that opinion 
bas the Court, but they would adviſe. | 


Lightfood verſus, Lenet, Ebor. 


I Reſpaſs, fo2 taking two Steers; The Defendant Juſti⸗ (2 
ſies by vertue of the Kings Patent of grant to him and 2 Rol. 156. 

his Heirs, That he ſhould take at two Baidges within his Ban- 

no} of Doncaſter, called Saint Mary-Bridge and Willow-Bridge, 

ſuch Toll fo2 the paſſage of Beaſts as is uſed to be taken ibi 

& alibi infra Regnum Angliz , rendꝛing Rent per annum: anv 

abers that at Borrow- Bridge in comitat. Eborum, there was uſed 

to betaken 6 d. fo2 every ſcoꝛe of Beaſts there paſſing, and there- N 

fore 12 d. Toll foꝛ the paſſage of foꝛty Beaſts; he Juſtiſies, Er 

prezs aide de Roy. The Plaintiff replies, that at thoſe Baidges ne- 

ber any toll uſed to be taken; whereupon it was demurred: And 

now after argument, it was adjudged, that he ſhould be ouſted 


die aide; Foz the grant of ſuch toll which is taken ibi & alibi infra 


Regnum Angliz, is uncertain and void; alſo the Patent, that 


he ſhould have ſuch Toll which had been uſed to be paid _ 
allb1, 
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alibi, Scc. and he aderring payment at another place, but not there, 


it was therefo2e ill: TUherefoze it was awarded that he ſhould 
anſwer, ec. 


Brian Neto son and Heir of Thomas Nelſon 
| verſus Staff. 


Rror in an Action upon the Caſe bzought in the Commoj 
Bench fo2 woꝛds; whereas Thomas Nelſon was, and pet is, 
ſeiſed in Fee of Lands, ta the balue of 100 l. per annum, and was 
Eſpouſed to Eliz. and had Jfſue betwirt them, the Plaintiff; And 
whereas communication was betwixt the Plaintiff and one Mary 
Syvedale, concerning a Marriage between him and the ſaid Mary, 
and he was offered in Marriage with the laid Mary 600 1. That 
the Defendant on purpofe'ts ſcandaltze him, and to hinder him of 
his ſaid Marriage, having communication with J. S. of the Plain: 
if, ſaid-thefe wows of the Plaintiſt, (viz.) Hath that Baſtard Bri: 


ts 4 


| Nelſon cauſed you tobe afreſted 2: Is that all the fpight that Baſtad 


Co. 4. 1). a. 
Ante 323. 


Ante 323. 
Poſt. 568. 


can do you? By reaſon of which words he loſt his Marriage, |, 
The Defendant pleaved Not guilty, and found againſt him toh 
damages 100 |. and Judgment given ko the Plaintiff; That 
thefe words, (notwithitanving they wereſpoken in this manner y 
interrogation,) were actionable, and now a TUrit of Erro? being 
bought, the Erro2s aſſigned were; Firſt, becaufe the wows were 
not actionable, Secorfviy,becauſe it ts not ſhewn that he was Son 
and Heir of Thomas Nelſon at the time of ſpeaking the wong; 
But only names him Son and Heir by way of addition in the be 
ginning. Thirdly, he doth not ſay, chat Thomas Nelfon was ſciſc 
of thoſe Lands at the time of the wozds ſpeaking, but ſaith only, 
Quod fuit & adhuc ſeiſitus eſt : Sed non allocatur; Fo2this Action 


is not fo2 flandering his Title, which peradventure would not be 


without theſe circumſtances pꝛeciſely ſhewn ; as it is in Banneſters 
Caſe, Co. 4. Rep. 17. a. But it is t02 hindꝛing him of his Marriage, 
which he hath loft -by reaſan ol thele woßds, and whereof a man 
map be hindꝛed by realon ol the ſtain in us Blood, and which action 
peradventure he might have although he had not any Land at all; 
and it is but an inducement, and needs not ſuch pꝛecile tertaiutp: 
And fo2 the woꝛds themſelves, they all teſolved, that they were 
ſpoken affirmatively, and not only by interrogation, and they be 
ſuch a ſlander by thele circumſtances ſhewn, that he loſt his Parti 
age by reaſon thereof, and thereſoꝛe the action well lies; and the 
Judgment was affirmed, 


Fu rſer 
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Furſer and Bond v erſus Prowd, Paſch. 14 Jac. Rot. 354. 


Ebt upon an Obligation of 100 l. conditioned foz the perfo- (4) 
mance of the award of Edward Hadds of all matters be- 
twixt them: The Defendant ſhews, that the arbitrement was 
in this manner; «.77lhereas there was a Controverſie betwirt 
« the Plaintiff and Defendant, concerning the Leaſe of an Houſe 
« jn Canterbury, which the Defendant claimed by Leaſe from 
« the ſaid Bond fo? ſir years, rendꝛing 15 l. per annum, quarterly; 
« which rent was arrear fo2 a pear: That he ſhould pap koꝛ this 
« Rent to John Furſer 131. 6s. 8 d. And that he ſhould injoy it 
« fo2 thyie years and a half, and ſhould pay half yearly fo2 it to the 
« ſatd John Furſer 15 l. at the Annunciation, and Saint Michael, 
« q within koꝛty days alter: And that if he failed of the pay- 
« ment, that then the award fo2 his injoping it ſhould be void, 
The Defendant pleaded ..payment of the ſaid 131. 6s. 8 d. 
at the days, and pleaded the tender of the ſaid Rent at the ſaid 
Tenement, and that none were there to receive it; and it was 
thereupon demurred. The firſt queſtion was upon the award to 
pay this Rent oz Sum; whether it were a ſum in grols, and 
payable without demand; And it was reſolved, That it is a ſum — 
in groſs, and payable without demand, by the Defendant at his 
peril, who ought to ſeek out the Obligee to pay it. Vide 8 Ed. 4. 
21. 21 Ed. 4. 2. 6Ed. 6. Bro. Tender 20. Secondly, it was held, 
that this tender (admitting it might be upon the Land,) is not 
(ufficient 3 fo2 it ts not pleaded to be made the laſt inſtant, as it 
ought to be; wherekoꝛe the pleading that he tend2ed it at the Feaſt, 
and doth not ſay the laff hour, is not good. Thirdly, it was held, 
that this conditional award, if he did not pay thoſe ſums, that it 
ſhould be void for the injoying of the Houſe, is god enough; fo? 
it is abſolute, if the other pay the Rent, otherwiſe it is his own 
default + TUherefoze it was adjudged fo? the Jlaintift. 


Cooper verſus Smuth. 


Ction foꝛ theſe woꝛds, Thou haſt killed thy Maſters Cook (in- (5) 
nuendo one John Yarrington Servant to Mr. Dingley) who Ante 331. 

was murthered : The Defendant pleaded Not guilty, and found 

againſt him, and moved in arreſt of Judgment, becauſe he doth 

not ſhew who was the Plaintiffs Maſter, no2 that Mr. Dingley 

was Maſter to him who was ſlain, ſo the wozds are uncertain, Sed 

non allocatur; Fo it is not material who was the Plaintiffs 

Yaſter, becauſe the wozds in themſelves impozt flander + where- Ante 306. 


fore it was adjudged fo2 the Plaintiff. 


* Lewis 
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Lewis verſus Coke. 


C6I' |. Ction fo2 theſe woꝛds, Thou haſt committed Treaſon beyond 

; the Seas, and haſt run away from thy Captain; And adjudgey 

that the Action lies, fo2 there is a violent intendment, that he com. 

mitted Treaſon to the State here, and not to a foꝛeign State, and 

F the Treaſon is triable here; and the addition, that thou haſt run 
me 114+ away from thy Captain, do not detract from the firſt woꝛds, no! are 


they material to the Action. 


Loyd verſus Pearſe, Hill. 9 Jac. Rot. 8 32. 


(7) Ction fo2 theſe woꝛds, Thou art a Bankrupt Rogue, and ac- 

counted a common Knavez And thou art a Thief, and haſt 

ſtoln my Corn: Quoad the firft wozdg, Thou art a Bankrupt Rogue, 

and accounted a common Knave; The Defendant pleaded Not 

guilty, quoad the other wozds he juſttfied; And Iſſue being there: 

upon, and both Jflues found fo2 the Plaintiff, and damages fo the 

firſt wozds 12 d. and fo2 the laſt wows 39 s. and coſts fo? both, the 

Plaintiff having Judgment fo2 both foꝛ this cauſe it was reverſed; 

Fo? the firſt woꝛds in the firſt Jſſue are not actionable, the Plaintif 

Jute % belng neither Merchant noz Tradeſman 3 and the Judgment being 

343 entire, it is reverſable in toto; Jo; in the Judgment the dam 
ages are conjoyned, although they were ſevered in the Uerdit, 


Newman verſus More. 


nb. 80 L Rror of a Judgment in the Common Bench in a ſecond de 
x Rol. 670. liverance upon demurrer in pleading 3 The Erro2 aſſigned 
was, becauſe there was not any MUrit of ſecond deliverance cetth 
fied; And In nullo eſt erratum being pleaded, Jt was moved by 
Coventry the Kings Solicitoꝛ, that it was not material, fo it is 
awarded upon the Roll, and the Parties appearing, and pleading 
thereto; It is not now material. But it was adjudged to be il, 
and reverſed fo? that cauſe; Fo2 there ought to be a Trit, and 
{f it vary in lubſtance from the Declaration in the Replevin, it 


ſhall be abated : TUherefoe it was reverſed. 


Harrington verſus Garraway, Paſch. 1 5 Jac. Rot. 


(9) Ebt fo2 Rent, upon a Leaſe fo2 years: The Caſe was, 

r Rol- 533- 1 Sit Will. Cokeyn Conuſiy of a Statute, takes a Leaſe 
fo2 years of the Reverſion, and Rent reſerved upon the Leaſe 

fo2 years; The Leſſa Attoms, the Conuſte aſſigns over this 

Leaſe foz pears; Afterwards Harrington being Conuſee of the 


uijny 
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Pai ſuy Statute extends this reverũon and Rent: And afterwatds 2 gol. 472. 
Sir William Cokeyn by vertue of the elder Statute, extended | 
this Reverſion and Rent : And which of them ſhould have the 

Rent was the Queſtion; And it was adjudged without much ar- Hob. 45. 
gument, that the firſt Conuſte by acceptance of the Reverſion 

and Rent, and aſſigning it over, the extent is thereby ſuſpended 
during that Term, and the ſecond Conuſe might well extend it 
againſt him. Reſid. poſtea 477. 


Broking verſus Cham. 
Sſumpſit, that he ſhould enjoy ſuch Lands accawing to his (10) 


Leaſe, without the let, interruption, oꝛ incumbꝛance of any 
perſon; And ſhews in facto that this Land was extended fo2 Debt 


due to the King by proceſs out of the Exchequer, and ſo incumbyed; 


gc. After Aer dia it was moved in arreſt of Judgment, that this 

was not a good beach: aſſigned, foꝛ he Doth.not ſhew fo2 whoſe 

Debt, no2 when, no2 by whom it was due; And it may be that it 

was fo2 the-Plaintiffs own Debt: And although it was alledged, 

that ik ſo, and he thereby did not perfoun the pzomiſe, it would 

not help him: Yet it was adjudged fo2 the Defendant 3 Foz the Ante 313. 
Plaintiff ought to chem a lawful Jncumbzancez Otherwile be ol 444 
might have his remedy elſewhere. Dyer 328. 2 Ed. 4. 15. 


Piers Grifhch verſus Hugh Middleton. 


Udita querela to avoid a Statute upon the Statute of Uſu- (11) 

ty: The Defendant pleaded, quod reſpondere non debet, 2 Rol. 135. 
becauſe he was outlawed at the Suit of Thomas Moſton by the 
name of Peter Griffith; And it was thereupon demurred. Firſt, 
becauſe that Peirs and Peter are two Names of Baptiſm ; ſo 


tt cannot be averred to be one and the ſame perſon. Secondly, 


fo2 that this Dutlawzp in this Suit (which is only by wap of 
Diſcharge, and to recover nothing) is not pleadable. But af- 
ter Argument at the Bar, it was adjudged fo2 the Defendant, 
Firſt, that they be but one name; fo? ſo it appears by Peirs Ga- verſtegin 30). 
veſton who is (a named in ſome As of Parliament, and in others *2* 477 
Peter Gaveſton. And pet it is well known that both of them 

were meant of the ſame perſon : And the Chief Juſtice ſaid, that 

where one was ſued by the name of Sanders, and his Name > kol. 133. 
was Alexander, pet it was held to be well enough: So Joan Moor 471. 
and Jane are both one Name; but Agneis and Anne, Gillian and 3 fel. 7. 
Julian are different, 29 Aſſ. 16.47. 7 H.6.39. 46 Ed. 3. 3.22. 4 £d. z Cr. 776. 
3. fol. 128. 6Ed. 4. 9. Secondly, that it is not well pleadable 

in this Suit: Foz a perſon outlawed is not receivable to fue 

in any Court, unleſs it be to reverſe his own Dutlawzy ; 3 cr. 448. 
#02 the Chief Juſtice ſaid, that where the Action is ad lucran- oft 16. 


Jit dam 
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dam, there ought to be ability in the perſon: And it is all one to 
gain by way of difcharge, as by way of perquiſition, Glanvil lib 2. 
cap. 3. utlegatus legem terræ amittit, Britton. Reſpangya a touts 
mes nul reſpondra a luy 3 And Bracton ta the (ame intent. 6 Ed. 4. 9. 

Wherefore it was adjudged fo2 the Defendant, and that- the 
Plaintiff ſhould take nothing by his TUrit. 


Sayrs Caſe. 


Pon a Fieri facias to Sayre Under-Sherift of the County of 
Buckingham, who ſold the Goods of a pooꝛ man Defen- 
vant fo2 22 1. 13 s. 4d. the Goods being well woꝛth 801. And it 
appeared to the Court, that the ſaid Sayre had perſwaded the Jury 
to pztze the Goods at an undervalue, perſwading them it would 
be better fo2 the pooꝛ man; TUherenpon they appzized them ut 
ſupra, and he delivered them to the Platntiff toꝛ the ſaid ſum 2: The 
Court held, that it was Oppꝛeſſion, and inquirable at the Aſſiſes by 
Endiament, 02 puniſhable in the Star⸗Chamber; And the Court 
commanded that the Under-Sheriff, being an Attozney, ſhould be 
bought befoze them. | 


. + * 


— * ( 
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Sir William Brunkard verſus Segar. 


Ction fo2 woꝛds; {Ulhereas the Plaintiff was one of the (2) 
Paivy-Chamber to the King, That the Defendant ſpake 
of him theſe woꝛds, Thou art a Cozening Knave, and liveſt 
| by Cozenage: After Uerdid, upon Not guilty pleaded, 
and found fo? the Plaintiff; Jt was moved in arreſt of Judgment, 
that theſe woꝛds were not actionable, fo2 they be too general; And 
peeſidents were ſhewn, that fo2 ſuch wowds Actions being bꝛaught, moor 261. 


Judgment hath been ſtaped,Hill.26 Eliz. betwirt Kirby and Wallis, 


& 31 & 32 Eliz. betwien Middlemore and another 2 But a peſt» z cr. 95; 
dent was thewn, that one Holbeack Cozoner of Warwick bzought 

his Action fo2 theſe wozds, Thou art a Cozening Knave-Coroner; 1 cr. 516: 
And it was adjudged fo2 the Plaintiff; But in this Caſe Mon- 3 Cr 95+ 
tague held, the quality of the perſon is to be conſidered, being im- 

ployed about the King, to ſay that he lived by Cozening is a great 
diſcredit But of every Common Perlon, theſe wows be not 

ſuch a flander as the Law will puniſh : The other Juſtices doubt- ot. 610. 
ed thereof, and willed that pzeſidents ſhould be ſearched. 


Dutton verſus Engram, Paſch. 1 5 Jac. Rot. 204. 


R fin Upon Demurrer the Caſe was ſuch, William Gold- (25 
well ſeiſed of Lands in Fe, in Chard, holden in Socage,ve- . . 
viſed them to his Few fo2 life, and after her to John his eldeſt 
Son, and to his Heirs, upon condition that he, as ſoon as the 
land ſhould come unto him in poſſeſſion, ſhould grant to Stephen 
his ſecond Son, and his Heirs, an annual rent of 4 l. out of the 
laid Tenements; And that if the ſaid John died without Þeirs of 
bis body, that the Lands ſhould remain to the ſaid Stephen, and 
the Þeirs of his body, ec. and died; The Fee entred and 
died; John in 4 Eliz. entred and granted arent of 4 l. per annum 
to Stephen and his Þeirs, out of the ſald Lands, with clauſe of 
diſtreſs 3 Stephen granted that rent to Engram, to Whom John 
attomed ; Akterwards John dying, Stephen entred , and in 
39 Eliz. infeoffed Sir William Wythers, who let to the Plaintiff, 
and fo2 the Kent of two years behind in 2 Jac. this Diſtreſs 
was taken; and all this matter being dilcloſed by the Avowey, 
and Bar to the Avowyy, it was W : The firſt 9 
1 2 as, 


—... 
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Ante 415. 


1 Cr. 103, 
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Poſt. 550. 618. 
620. 


Ante 97. 


was, whether John had an Eſtate in Fee by this Demile at the 
time of the grant of this Rent; Becauſe the Demiſe was unto 


him and his beſrs pop \qoyvition thas hp ſhould. grant a Rent to 
Stephen and his Pelrgs, whereby the intent was ſhewn that he 


ſhould have a Fc; Otherwiſe he could not legally grant ſuch a 
rent to have continuante after his death: But it was reſolve to 
be an Eſtate Tail; Foz being man if he died without Iſſue; 
that then it ſhould be to Stephen and his Heirs of his body, that 
ſthews what Heirs of John were intended, (viz.) Heirs of his 
body; But yet by the limitation of the Till, he is to make this 
grant of this rent, which being by the appointment of the Dongz, 
it is not Contra formam donationis, but ſtands with the gift, and 
thall bind the Julue in Tail. "Vide 35 All. pl. 14. 37 Al. pl. 1 5. Dyer 
122. & 190. and the cafe off Web'ver/as Herring, ante pag/ is, 
Secondly, admitting that John Gouwel was Tenant in 


Tail he 
the time of this grant; temarnder to Stephen, whether this gr 
of the rent than endure er en the-Effate mave'to john hal 
endure, /Fo? ft was obſe>ed,- Chat being extracted and granten 
out of the eſtate of John to Stephen who had the remainder, it 
thall endure longer than the eſtate ok John who granted it; am 
his eſtate being determined, out of which the Rent was granted, 
the rent is allo determined ;/ Foꝛ he had not any power to charge 
moꝛe than his own Eſtate; And the intent of the Demiſoz doth 
not appear that he ſhould be charged longer, becauſe it fs appoſnt- 
ed to be granted to him in remainder : Therefoze it is not in- 
tended that it ſhould endtwe longer then the particular Eſtate 
Tail; And it ſhall inüre as a grant to one and his Þetrs, 4s 
long as J. S. hath Jnue ol hi body, and he being dead, the rent 
is determined: But it was reſolved, that this was a good gram 


„„ e 


"#1+ ten 
«4.89 3 31 ” f 


1 


locaturz But it was adjudged, that poſtea convertir, is ſufficient, 


and 


— 


4 
7 
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and the ſcilicet is void: And a pꝛelſident was then ſhewn in an 
Ejectione firmæ, where the Ejectment was alledged, That poſtea, 
ſeilioet, ſuch a day which was befoze the Leale; And it was found 


. foz the Plaintiff, fo2 the ſcilicer being repugnant, is votd 3 And 


poſtea ejecit was held good enough 2-:TUhereupon it was here 
adjudged foz the Plaintiff, ff... 


TOre, That where a Record is moved out of the Kings Bench, 
by a Writ of Error into the Exchequer-Chainber, It is not 
ny Record in Court until the Error be determined; And if there 

be any miſtaking by the qi of the Clerk inithe Tranſcript, 


Ante 96. 


(4) 


Ante 108. 


the courſe then 1s to ſend for the Clerk of the Court, and to amend; 


it in the Exchequer-Chamber : But if the principal Necord which 
remains in; Court be falſe, Then to amend it, and thereupon to 
alledge diminution; Atid upon Certificate thereof, the Tranſcript 
ſhall be alſo amended, if it appear to be but the negligence of the 
Clerk only. | 


F a man plead by force of an Indenture which is loſt, and Afﬀr- 
dam made thereof the party ſhall be compelled by the Court 
to ſhew his Counterpart, and he to plead thereto; or otherwiſe the 


Court may grant an Hipurlance; So it is, if he will depoſe that he 
never had any counterpart. = 
Tf" inf Bri raft? 1 Taof4 


the party laid by his Prohibition; And the Eccleſiaſtical 
Hurt proceeded to Sentence: Afterwards the party appealed, and 
two Terms after the other delivers Prohibition; The Court held, 
in regard he had ſurceaſed his time, and ſuffered the ſentence to paſs, 
that he now ſhould not have the benefit of the Prohibition; And a 
difference taken where a Prohibition was granted, and the party 
not ſerving it, Sentence of Excommunication is pronounced in de- 
fault of anſwer; there upon the matter he may have the benefit of 
his Prohibition, but not where there is a Sentence definite. 


The a Rule given in the Common Bench for a Prohibition, 


That the Parſon libelled for Tythes of a Mill which was 


ed upon Land — of Tythes by the Statute of Monaſte- 
ries, 3 1 Es. cap. 13. And denied per totam Curiam, for de molen- 


dino de novo erecko non jacet prohibitio. 


A eee prayed to the Spiritual Court upon a ſuggeſtion, 


Hampton 


(5) 


(6) 


x Cr. 97. 
Poſt. 483. : 
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| Hampton verſus Wild. 
„Bel 22, JDRobibirion awarded to the Spiritual Court; fon that Hany. 


1 Cr. 237. 
Poſt. 576. 


* 


(9) 


Ante 144» 
3 Cr. 648. 
Hob. 219. 


(10) 
Hob. 121.288. 
2 Rol. 222. 


Hob, 294. 


Hob. 294-238, 


ton, Parſon of Thimblethorpe ſued Wild in the Spiritual 
Court, becauſe the ſaid Wild had let a certain Cloſe, referyi 
Paſturage fo2 his ſaddle Gelding 3 And the Parſon ſued him foz 
Tythes to be paid of things renovant 3 But this hozle being only 
fo2 labour and travail, would not renew: Dtherwile it had bien 
if he had kept an hoxſe to ſell, whereby p2ofit had ban accrue, 
there he ſhould have patd Tythe, Houghton contra in the pꝛintipal 
point; Becauſe by the Paſture he he may increaſe p2ofit ; and ſq 
it is a p2ofit Ratione fundi, as in caſe of barrenCattel : Pe ought 
to alledge further, That they were uſed to labour; And by all the 
there Juſtices, if he had averted in the ſurmiſe, that he uſed the 
Pozſe fo2 labour, the Pꝛohibition had lain. 


Millers Caſc. 


Ction upon the Caſe by Miller and his wife, toꝛ theſe ond 
ſpoken againſt his wife; Mrs. Miller is a whore, and hath had 
the Pox, and hath holes one may turn his finger in them; Mr. Ring 
the Apothecary gave her drink for it, and therefore take heed how 
you drink with her: And it was moved that the woꝛds were not 
actionable 3 And Coke 4. 17. Jeaneys Caſe, 39 & 40 Eliz. Lamb 
caſe was cited in pzwof thereof : But all the Court held, that th 
Action well lay; And Taylor and Bancks caſe adjudged accowdingly, 
Thou art a Leprous Knave, Hill. 40 Eliz. inter Davis & Taylor, he 
is laid of the Pox; & 33 Eliz. Backſters Caſe, Thou waſt laid of 
the Pox. | 


Searles Caſe. 


Rohibition was payed by Richardſon Serjeant ; Foz that 

Searl Parſon having been convicted of Homictdve, and al- 
lowed his Clergy , was now ſued in the Spiritual Court by 
libel : That whereas he was conviaed of Pomicide, ec. It 
ſhould be a cauſe to depꝛibe him of his Benelice 3 And he cited a 
peſivent,Mich.27 &K 28 Eliz.m Com. Banc. Rat.2574. where a No- 
hibition in like Caſe was awarded: But per totam curiam, 10 
pꝛohibition ought to be granted: And Montague chief Juſtice ſaid, 
That although the Statute of 18 Eliz. cap. 7. oꝛdains, that after 
Clergy the party ſhall be ſet at large, and ſhall not be put 
to his Purgation, yet that doth not diſaffirm the Judgment; 
Wihereto Croke and Doderidg accowed :- As to the objection, 
That the Libel in the Spiritual Court: was not againſt him 
as an Homicide; The Court held, that it was fo much the 


better: F02 if it had been ſo, a Pꝛohibition ought to m_ = 
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_ firmed it: And it is a Rule, not to grant a P2ohibition where 


- 


granted; But it is, Quod convictus fuit de homicidio, as it ought 
to be: Foꝛ without Conviction is no cauſe of Depzivation; And 
if it were againſt him as an Homicide, it ſhould be contrary to 
the Qerdic given: But here they pꝛoceed only ts depzive him by non. 291. 
reaſon of his Convickion, and ſo do thereby allem the Uerdic : 
and as to the Objection, That in as much as the Statute-of co. 5. x10. a. 
18 Eliz. hath Diſabled him that he ſhall not make his purgation, he 
ſhall now be taken to be as if hs had made his purgation befoze 
the Statute 3 and before the Statute he could not then have bien 
depaived. It was anſwered, That ancientiy hy the Conviction be 
nas to undergo two Puniſhments, the one of Death, the other 
of Defamation 2: And that the. firſt was diſcharged by allowance | 
o Clergy 3 Pœna poteſt dirimi, culpa perennis erit. Afterwarnsg Hob 297. 2. 
{n the time ot Anſelm Arch-Biſhop of Canterbury, It was Oꝛdain⸗ 
@ by a General Council, Quod Clerici non tradentur manibus 
judicis temporalis; which Council in rhe time of Thomas de Becker 
was by Alurpatian received here in England, and ſo far prevailed, 
that if any ſuch perſon pꝛayed his Clergy, and was. delivered to 
the Dwinary, they then re-examined him by twelve-Spiritual 
ſons 3 and if he were acquitted, he ſhould not be depzived. 
Vid. Linwood Canonica purgatio ſecunda. And this Txigl by twelve 
Clerks was not but de credulitate, fo as the ſirſt Conviaion re: 
mained. Vide the Statute of Weſtminſter 1. cap. 2: And the pur- 
gation div not diſaffirm the Gerdi: Fo? he is delivered to the 
Owdinary by the Judgment of the Common Law, and the Entry 
thereof is, Quod traditur Ordinario, &c. And the Law was, that Stame. 131. 
ifhe did not make his purgation, he ought to remain perpetually in 
Piiſon, and have ſlender Diet, viz. every day Bead and Water 
only; and if the Oꝛdinary refuſed to accept of his purgation, then 
he might have a Command to the Biſhop to do it: And Note, that ob. 291. 
the Writ is, ſatis babetur ſuſpectus. Vide Nat. Br. & St. Cor. 137; 
138. So as the Statute of 18 Eliz. cap. 7. doth not make any 
purgation fo2 the taking away that which was befoze ; and the 
purgation befoze the Statute did not defeat the Uerdic, but af- 


the 2ocedings in Eccleſiaſtical Courts are not againſt the Law b. 121. 
of the Land, no2 the Liberty of the Subject: And fs the pꝛo⸗ Hob. 288. 
1 * denied per Curiam. Vide Hunns Cafe, Kellaway, 
7 H. 8. 181. | = 5 


— 
* 
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Weſton verſus Dobniet. 


Ction ſur le Caſe : Whereas ſuit was in the Spiritual Court, 
| A betwirt one A. and the Defendant, wherein A. pzoduced the 
now Plaintiff foꝛ a witneſs : The Defendant having day giver 
to except againſt the Witneſſes, put in his exceptions in wiiting; 
That the now Plaintiff was not a competent witneſs, and that 
there ought not any credit be given unto him, becauſe he was per, 
jured; whereupon the Plaintiff, hanging this ſuit, bꝛought thy 
Action fo2 this ſcandal: And it was argued that it lay; But the 
whole Court held (upon the reaſon in Dixies Caſe, Cok. 4. 14) 


that it was not maintainable, becauſe it fs in courſe of Juſtice, 


Ante 191. 


Ante 134. 


Sn, 
Ante 30. 


and not ex malitia : Fo? if one bꝛings another befoze a Juffice of 
Peace fo? ſuppoſition of Felony, without any juſt cauſe, yet ng 
Action lies, and ik one exhibits a ſcandalous Bill, if the Court 
hath Jurisdiction of ſuch matters, an Action lies not; Otherwile 
it is, if the Court have not Juris dicion, o2 having, if the party 
publiſh his Bill abꝛoad, the ſaid Bill being falle: But in this 
Caſe the Defendant moceeded in ſuch manner as the Spfritual 
Court hath allowed him, viz. to diſpꝛove the Teſtimony of the 
CUitnefſes pꝛoduced. And Houghton laid, if in Treſpaſs the De, 
fenvant juffifies that the Plaintiff was a Bankrupt, whereby he 
had a Commiſſion upon the Statute, aid thoſe goods were del; 
vered unto him, whereas the Plaintiff was not any Bankrupt, 
noꝛ any Commiſſion iſſued, yet the'Plaintiff fo2 the wozds con. 
tained in the Plea ſhall not maintain any Action 2 And he put the 
Chief Juſtice in mind of Brooks Caſe againſt the Recower of 
London, who in evidence to a Jury ſpake ſcandalous-wo2ds again 


one; And pet adjudged that no Action lay: So per Curiam Judy: 


ment was here fo2 the Dekendant. | 
„ verſus Henning. 


A Sſumpſit: Henning bought two weighs of Barley, and aff 
med to pay fo? them as much as the Plaintiff chould have ol 


© any other, abating a penny only in every Buchel: Ehe Plaintif 


1 Rol. 463. 
1 7 

Ol, 472.493 · 
684. 


ſhews that he ſold to J. S. after this agrͤment two weighs of 
Barley fo2 18 l. which (abating the one penny in every Buſhel) 
amounted to 171. 108. and thereupon bꝛought his Action: And 
becauſe it did not appear in the Declaration that notice was given 
to the Defendant, that J. S. had given 18 J. the Judgment 
was arreſted; And fo2 the ſame reaſon a Judgment was revet- 
ſed betwirt Twiſt and Holms; And this difference taken, Ik the 
agreement be, that he ſhall pay ſo much as J. S in particular 
payed ; In that Caſe, Quia conſtat de perſona, and he is indif- 
ferently named betwirt them, the Dekendant at his peril ſhall 


inquire of him, and the Plaintiff is not bound to give 2 
l 


rere 
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But when the perlon is altogether uncertain, there the Plaintiff 
to intitle himſelk to the Action, ought to give notice; And Hough- 
ton cited this Caſe to be lately adjudged, One aſſumes to ſave 


harmlels J. S. ok all Obligations wherein he ſhall be bound fo2 


J. N. And in an Aſſumpſit bꝛought, he ſhews that he was bound in Ante 238, 
an Obligation fo2 J. N. from which he was not ſaved harmleſs, 

and doth not ſhew that he gave any notice to the Defendant ;' Pet 

held to be god enough, f 


- 


4 
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Richard Brooks verſus Eliz. Brooks & Will. Wright 
Hill 13 Jac. Rot. 1911. 


Je&ione firmæ, of Lands in Welborough, of a Leaſe of 
John Wright : Upon Not guilty, Jt was found by ſpecial 
QUerdic, That John Wright Father of the Leſſoz, was 
Copyholder in Fee of this Land of the Mannoꝛ of Wel. 
borough,and ſurrendꝛed it into the Loꝛds hands, who regranted it 
in this manner; Memorandum,Quod J7ohn Wright cepit de Domino 
Ceux terr. cui Dominus conceſſit, inde ſeiſinand. Habendum eiden 
Fohanni & Elizabeth uxori ejus, & hæredibus eorum de corporibus 
ſuis exeuntibus, Remanere to the ſaid John Wright; The ſaid John 
Wright dies, the Leſſoz as his Þeir enters; And if the ſaid Eli 
ſhall take by this Copy, they pꝛay the diſcretion of this Court; And 
then find fo2 the Defendant ; if otherwiſe fo2 the Plaintiff; And 
upon this argument at the Bar it was adjudged fo2 the Oefendant; 
Fo? although there be no woꝛds of grant in the Copy, no? is there 
any grant to the Feme, but an Habendum onlp,yet it was held got 
enough; Foꝛ the intent of the Lozd appears that both ſhould take, 
and there is no moꝛe granted to the Baron then to the Feme; fo! 
there be not any wows of grant to the Baron, but Cepit de Domino, 
cui Dominus conceſſit ſeiſinam. But all the wows of grant and 
limitation are in the Habendum ; And in many Mannogꝛs there be 
no other founs of grant o2 limitation, and in the 4 Ed. 3.11. where 
a gift was made to Baron, Habendum ſimul cum his Feme in Frank: 
marriage, ſhe being the Lows Kinſwoman, it was adjudged to be 
good, although ſhe were not named befoze the Habendum: where- 
foze it was adjudged fo2 the Defendant, Ed. 3. Dy. 8. 59. 160. 


Holms verſus Broket, Hill. 14 Jac. 


"Rror of a Judgment in the Common Bench; The Erto! 
alligned, Foꝛ that in Debt upon an Obligation, the condition 
being fo2 the payment of 60 1. upon the 25th of June, 12 Jac. at his 


houſe in Fleetſtreet : The Defendant pleaded, that he ay 
| | 02e: 
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fozeſafd ſum of 60 J. the 2oth day of June, Anno 12 Jac. at the ſaid 
houſe, ſecundum formam & effectum indorſamenti prædicti: The 


- Plaintiff replies, That he did not pay it the fozeſaid 20th of June, 


et. and Iſſue thereupon, and ver dict found, that he did not pay it 

the fozeſatd 20th of June, and Judgment thereupon, and Erroꝛ fo2 

that cauſe aſſigned, koꝛ the Jflue is taken dehors the matter of the 

condition 3 and ſo an ill Plea, and void Iſſue; Fo2 it may be true ; 
that he did not pay it the 2oth of June, yet it may be paid upon the 3 *. 144+ 
25th of June; And although it were ſhewn to be an ill plea, pet it 

ball be aided by the Statute of 32 H. 8. But it was reſolved that 3,0: . 
it was not atded, fo? it is meerly void, and no Jſſue, being found Hob. 113. 
fo the Plaintiff; Foz it may be that the Obligation was not foz- 

feited, notwithſtanding this verdickt; but if the. verdi had ban 

found fo2 the defendant, that the payment was the 20th of June, 
peradventure the verdict had made it good, as in the Caſe betwirt ance 37. 
Chamberlain and Nichols, Cokelib.5. £.43. Fo2 payment befoze the 

day is good payment at the day, and the Plaintiff hath not cauſe « cr. 284; 
of action; But non-payment at the day befoze the true day in the corn tab. 
condition is not a non-payment at the day; Foz it may be that II 
he paid it upon the 25th day, although it were not paid before : 
(Wherefore the Jupgment was reverſed. - | 


Johns verſus Wilſon. 


Reſpaſs, Quare clauſum fregit, & ſpinas ſuas ad valentiam ſuc- (3) 
cidit; After (Jerdic, upon Not guilty, and found fo2 the 
Plaintiff, it was moved in arreſt of Judgment, that the Declara- 
tion was not good, becauſe he doth not ſhew the quantity of the 
loads oꝛ load, and ſo it is uncertain, as in the caſe Cok. 5. fol. 34. 
Playters Caſe, Treſp. quare piſces ſuas cepit 3 And of that opinion 
bas the Court, but they would adviſe : Afterwards being moved 
again in the end of the Term, many preſidents were ſhewn fo? the « cc. 573; 
— thereof; TMherekoze it was adjudged fo2 the 
ti 


Wykes verſus Sparrow, Trin. 15 Jac. Rot. 774. 


pron firmz, of two Cloſes called higher Gulwell and lower (4) 
Gulwell, containing the acres of Land: After Uerdig, 
upon Not guilty pleaded, and found fo2 the Plaintiff, it was 
moved fn arreſt of Judgment, becauſe it was not ſhewn what 
every Cloſe contained, oz whether it were arable, o2 what other 


Land; and the wozds, containing three acres of Land, do not con- 


tain any certainty ; and fo2 that purpoſe Savils Caſe, Coke 11. 1 cr. g55, 

Rep. fol. 55. was vouched : But it was anſwered, that this dif: 

fered from that; Caſe, fo2 there fs nefther quantity no2 quality - 

of the Land; But here the quality of the Land is mentioned, 

and a Pꝛeſident was ſhewn, Trin. 10 Jac. Rot. 1338. 02 1339. 
Kkk2 That 
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1 Cr. 553. 


(5) 
Hob. 233. 
Anre 158. 


Ante 1 90. 204 · 


o Cr. 185. 


4: C6) 
Rol. 318.20. 


Ante 208. 


(7) 
1 Rol. 330. 1. 
2 Rol. 52, 


That in Ejectione firmæ, fo2 the ſite of a Wanno?, and thite Cloſeg 
by name, upon demurrer upon the Declaration, it was adjudged 
fo2 the Plaintiff : But it was thereto anſwered, that that Caſe 
was not much argued, and it was befoze Savils Caſe, and after it 
was twice moved at the Bar, Montague, Croke, and Doderidge 
delivered their opinions fo2 the Plaintiff > Fo2 containing thy 
acres of Land, and the Cloſes being named, it is certain enough 
what nature of Land it is: And they agreed, that although the 
Cloſes contain moꝛe, pet he ſhall recover the whole Cloſes, But 
Houghton was ſtrongly againft it, that an Ejectione firmæ lieg 
not of a Cloſe, as it is held in Savils Cale; and the containing 
thꝛee acres of Land do not add any moze certainty thereto, and 
therefoze it is altogether uncertain : TUherefoze, cc. Notuwith, 
ſtanding his opinion, it was adjudged fo? the Plaintiff, 


Page verſus Keble. 


Ction fo2 theſe wozds, Thou art perjured, for thou art for- 

\ ſworn in the Biſhop of Gloceſter his Court: After Uerdit it 
was moved, that an Action lap not fo2 theſe wozds, and of that 
opinion was the Court. And gave rule koꝛ Judgment accon: 


ingly. 


Stephens verſus Keblethwayt, and others. 


Eplevin, fo? taking thꝛee Cows apud Blewberry : The De- 
fendant cognovit captionem, fo2 that the place where is 

parcel of the Mannoz of Blewberry, being waſt ground, and that 
there were 100 Copyholders there, who had Common in that 
place; and ſhews a Cuſtom, that they choſe every year a Sur- 
veyo? of their Fields, who uſed to diſtrain their Cattel Damage 
feſant; And ſhews that he was elected Sur veyoꝛ accoꝛding to the 
Cuſtom, and found the Cows there, Damage feſant; UUhereupon 
cognovit captionem, . and pꝛayed return: And it was thereupon 
demurted, and afterwards adjudged, that this Avowzy was not 
good; Fo2 although peradventure they had ſuch a cuſtom to make 
Survepoꝛs of their Fields, and that they might diſtrain Damage 


feſant, pet, that ought to be in the name of him who hath the Frix- 


hold, and of (ſome Commoner, but not in his own right; and ſo 
ought the Common Pounder : But peradventure that cannot be 
any good cauſe of juſtification, to make an avowꝛp to have return. 
Wherefoze it was adjudged accowingly. | 


Worledge verſus Benbury, Trin. 15 Jac. Rot. 


Jectione firmæ, of a Leaſe of John Woodſon of Lands in 


Southpeterton: Upon Not guilty,a ſpecial verdid was "= 
| a 
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that it was Copyhold Land parcel of the Bannoz of Southpe- 


terton, Demiſable fo2 thꝛee lives 3 and that by cuſtom of the 


Yanno? 3 the firſt name in the Copy ſhall injoy it only during 
his life, Et fic ſucceſſive; And that the Low Arundel of Wardor 
granting it by Copy to Alice Weſted, Robert Weſted, and John 


Weſted her Sons fo? their lives; That Robert made waſte in 


cutting down divers Timber-trees growing upon it, which was 
preſented by the homage koz the Loꝛd Arundel, who ſeiſed it, 
and granted it by Copy to J. Wardeſton the Leffo2 fo; his like; 
And after licenſed him to let Tenementum iafraſcriptum in quibus, 
&c. fo2 five years, if John lived ſo long; That he let to the 
Plaintiff fo2 thx pears, who entred, and the Defendant ouſted 
him: Et fi ſuper totam materiam; and it was hereupon moved 
fo2 the Plaintiff, that inaſmuch as it was a good Leaſe made 


to the Plaintiff, and no title at all appears fo2 the Defendant ; 


But that he entred upon the Plaintiffs poſſeſſion, and not by the 
command of any who had right, although there were ſome mat⸗ 
ter betwirt the Plaintiff and the firſt Copyholder, yet Judgment 
ought to be found fo2 the Plaintiff : And of that opinion was all 


the whole Court. Vide Co. lib. 5. fol. 97. Goodals Caſe : But it ante 64. 


was then moved, that the Leaſe found to be made to the Plain⸗ 
tiff, was not good; fo2 it was made by the Lows licenſe, where- 
by he was to make a Leaſe fo2 ſive years, if John Woodſton 
lived ſo long, and he let itfo2 thiee years without any limitation: 
Sed non allocatur ; F02 the licenſe being to make it fo? five years, 
the thee years are therein compaiſed : And this being betwirt 
the Plaintiff and the Lo2d of the Bannoz, the ſaid Low if he will, 
may queſtion him fo? it; but it is not material to the Defendant : 
Alo as it is without limitation it is not material; Foꝛ the licence 
is granted to the Tenant fo2 like, and this condition is no moze 
then the Law appoints 3 And the Leaſe without any ſuch limita⸗ 
tion ſhould determine by the death of the Leſſoz, and therefoze 
not material: But if it had been with a limitation, if J. S. had 
lived ſo long, that perad venture had been material; wherefoze it 
was adjudged fo2 the Plaintiff, But as to matter in Law, no⸗ 
thing was ſpoken thereto. 


Sanders verſus Sandford. 


Dy upon the Statute 2 Ed. 6. fo2 not ſetting foꝛth Tythes ; 
And declare, that the Plaintiff was ſeiſed in Fee of a pott- 
on of Tythes of Com and Hap growing upon ſuch a Gzange, 
whereof the Defendant was Occupier: And that the Defendant 
was Occupier of foꝛty Acres of Land ſown with TUheat, Nie and 
Barley, and reaped the Coꝛn and carried it away, without ſet- 
ting fozth of Tythes3 and that the Tythes were worth 40 s. 
and the treble Damages 6 1. Fo2 which he demands 6 1. Ap⸗ 

| on 


2 Rol. 330. 


2 Rol. 33 1. 


($) 
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on Nil debet pleaded, it was found fo2 the Plaintiff, and moved 
in arreſt of Judgment, that the Declaration was not good; Foz 
he entitles himſelf to a poztion of Tythes being a lay-perſon, and 
he doth not ſhew how; And it being a p2ofit in another ſol, he 
ought to make a good title to himſelf; as that it was parcel of the 
poſſeſſions of ſuch an Abbey, o2 ſpiritual Cozpozation, who might 
lawfully have them , as 7 Hen. 6. Dyer Sed non allocatur; 
Fo2 this Action is grounded upon the Tort, foꝛ not ſetting fozth of 
ane 328, the Tythes 3 Foz which he demands the penalty of the Statute, 
and the ſeiſin in Fir is but a conveyance 3 and fo2 this Aion he 
needs not to make a Title; and therefoze it is uſual, that the 
Plaintiff bzings the Action as Firmarius vel proprietarius, without 
ſhewing any particular Title: And it differs from their caſe of 
aſſignment of Tythes 3 Fo? there he ought to make good Title ; 
And in Debt upon a Leaſe fo years, there needs not any. Title 
to be ſhewn, as 21 H. 7. TWherefoze, cc. Secondly, it was ob- 
jected, that it is not good, becauſe he doth not ſhew what was the 
quantity of every grain in ſpecie, as the uſual courſe is; Fo it 
is here altogether incertain, and the Court knows not how to 
judge thereupon : Sed non allocatur; Fo2 he ſhews what the 
Tythes were wozth, which is the wꝛong ſuppoſed fo2 the carrying 
them away, which is ſufficient : TUherefoze it was adjudged fo 
the Plaintiff. 


Eliz. Gardener verſus Thomas Spurdant, and Francis 
his Wife. 
, Ction fo2 wows t TUhereas one George Gardiner her hu 
e 


band died by the viſitation of God, 1. Feb. 13 Jac. That the 
kendant Frances ſaid of the Plaintiff, 2. Feb. 13 Jac. Thou haſt 
poyſoned thy husband, innuendo the ſaid George Gardiner, and! 
will juſtifie it: And afterwards the ſaid to J. Monox of the Plain. 
tiff, Goodwife Gardiner hath poyſoned her husband, and I will 
juſtifie it, and have told her ſo much to her face. The Defendant 
pleaded Not guilty, and found fo2 the Plaintiſt, and moved in 
arreſt of Judgment that the Action lies not. Firſt, becauſe it is 
not ſaid, that ſhe voluntarily poifened him, no2 when ſhe poiſoned 
him, no2 that he died of the poyſoning; and otherwiſe it is not Fe⸗ 
lony: And fo2 that purpoſe was vouched Barhams Caſe, Co. 4. fol. 
20. & ibid. 44. Vaux Caſe ; Sed non allocatur; Fo2 when it was 
ſhewn that the Plaintiffs husband was lately dead, and the De- 
Ante 39% fendant ſatd the Plaintiff had poyſoned him; It is a great ſcat 
dal ; ſhe alſo chargeth her with popſoning unto death: wherefo 
it was adjudged fo? the Platntiff, | 


Mayho verſus Buckhurſt. 


' JO Rror of a Judgment in the Kings Bench, in a Ulrit of Co- 


venant bought againſt him as Aſſignee of one Tho. _—_ 


— — — — — 
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Fo2 that the Leſlie covenanted to pay annually during the Term 

of 21 pears 20 s. to the Churchwardens of St. Saviours in South- 

wark, and to repair the Houſes and leave them well repaired at 

the end of the Term: And becauſe the Afigne did not pay the 
Vent, no2 repair the ſaid Tenements, the Action was bꝛought; 

and Judgment being given upon a Nihil dicit, and entire Dam: 

ages found, it was adjudged fo2 the Plaintiff; And now Erro? 

aſſigned, becauſe the Aſſignee is not chargeable with this Cove. Co. 5.16. b. 

nant of the payment of an annual ſum, but it is a meer collateral pot. 5. 

Covenant: Alſo it is well not aſſigned, fo2 it is not ſhewn fo2 

what time the ſam was arrear 5 And all the Juſfices and Barons 

held, that this Declaration was not god fo2 both cauſes ; and 

therefoze the Damages being entire,the Judgment was reverſed. 


Euley verſus Sloley, Trin. 12 Jac. Rot. 98 3. 


Rror of a Judgment in Treſpaſs, and falſe Impꝛiſonment in (x1) 
the Kings Bench: The Erroꝛ affigned, becauſe in Treſpaſs 2 Kol. 100 34. 

\ of Battery and falſe Impꝛilonment, The Defendant as to the Ba. b 180. 

tery pleads Not guilty, and as to the Impꝛiſonment juſtiſies: 

Uhereupon it was demurred, and it was adjudged that the Plea 

was ill > wherefoze the Plaintiff pꝛayed his Judgment thereupon, 

and a Nolle proſequi was entred fo2 the reſidue, and he had Judg- 

ment accozdingly : And becauſe as to the Nolle proſequi, Judg⸗ 

ment was not entred, quod eat ſine die, ſo as there was not any 

diſcharge made fo2 the Defendant, it was alledged to be erro- 

neous : But it was held clearly, that where there be two Defen- 

dants, and the one pleads Not guilty, and the other pleads ano- 

ther plea, whereupon it is demurred, and Judgment fo2 the Plain⸗ 

tiff againſt him who demurred 3 and a Nolle proſequi fo; the gob. 180. 
other, there of neceſſity it ought to be ſine die, otherwiſe it is ill; 

But where it is againſt one, there the Preſidents are both ways: 
Wherefoze the Judgment was affirmed. 


Wood and his Wife verſus Doctor Suckling. 


4 Rror of a Judgment in Norwich in an Action of Trover of (12) 
1 Goods, againſt the ſaid Wood and Anne his Wife of the 


6 Trover of the Feme, and converſion of the Feme during the Co: - 
verture : The Defendants pleaded Not guilty, and found againſt 
them fo2 part, and fo? the other part, it was found fo2 the Deken⸗ 
dant; And the Judgment was, quod querens recuperet his Dam: 
ages found, and that the Defendant Anne fit in miſericordia ; 

* and that the Plaintiff pro falſo clamore quoad reſiduum unde de- 

ng fendentes acquietati exiſtunt, fit in miſericordia : The Erroꝛ al⸗ 

:0) | fgned; Firtt, becauſe the Judgment is, that the Feme ſi in miſeri- 


eordia, 


_— 


— 
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Ante 203. 


(13) 


Poſt, 508. 


cordia, whereas it ought to be, that the Baron and Feme ſint in 
miſericordia, fo2 ſhe cannot pay it without her husband: Alſo be. 
cauſe the Baron pleads with the Here, and doth not confeſs the 
Action, fo2 that is the cauſe of the miſericordia 3 Alfo the uſual 
courſe is in Actions againſt Baron and Feme, foꝛ Treſpaſs done by 
the Fee during the Coverture, ik they be thereof conviged to 
have the Judgment, Ideo Capiantur, againſt both, pet there is ng 
offence by the Baron himſelf : And all the Clerks affirmed, that ſo 
was their courſe. Another Erro2 was aſſigned, becauſe the Judg⸗ 
ment is not quod defendens eat fine die. And fo; both cauſes it 
was held to be erroneous, but pꝛincipally foꝛ the firſt; Therefore 
Judgment was reverſed, 


Bedo verſus Sanderſon. 


Nformation in the Exchequer; Fo2 that the Befendant per vian 
corruptz bargan. & chevianſiæ fac. betwirt the Defendant and 

one Edward Hayns received of one John Hayns Adminiſtratoz of 
the ſaid Edw. Hayns betwixt the 23. June, 14 Jac. 65 J. (viz.) foꝛ the 
uſe and Occupation of an Houſe tn Clerkenwell in the County of 
Midd. from Midſummer 14 Jac. unto Mich. 14 Jac. 15 l. Et pro 
abſentione & detentione ſolutionis 1000 l. from the 16.April, 1614, 
fo? fir months then following 50 1. Ubi revera predict. meſſuagium 
adtunc valebat dimittendo per annum 20 I. & non ultra; and there: 
toze he demanded the thouſand pound, being the treble of the 
value of the 1000 I. ſo fozbozn, After Uerdic fo2 the Jlaintif, 
upon Not guilty pleaded, it was moved in arreſt of Judgment, 
that this Inkozmation was not good. Firſt, becauſe he doth 
not ſhew the certainty what the bargain was, but generally, 
per viam corruptæ, &c. Sed non allocatur; Foz it was ſaid, that 
ſo was the uſual courſe in the Exchequer, being grounded upon 
the receipt; And that is to be pꝛoved in evidence: But it was 
agreed, that in pleading to avoid a Bond oz an aſſurance, it 


- ought to be particularly pleaded and ſhewn, Foz the party is 


| 

| 

| 

p2ivy to the manner of his Contrac, but the Jnfo2mer is not a 
pꝛivy thereto, and therekoze it ſufficeth him to ſhew the partitu⸗ a 
lars upon the Evidence. Secondlp, becauſe it is not ſhetn, b 
that the Houſe was not wozth above 20 J. per annum at the 
time of the bargain; Foz peradventure by Fire oz Tempeſt it 8 
may fall, in toto, vel in parte, fo as at the time of the receipt it n 
was woꝛth but 20 l. And here adtunc valebat cannot be referred 4 
to the time of the bargain; Foz there is no time laid thereof; « 
but there be thee times alledged, (viz.) betwirt the 23. June, 5 
14 Jac. Secondly, the occupation of the Houle from Midſummer nh 
to Mich. Thirdly, the foꝛbearance of the money from 16. April, 5 
14 Jac. f02 ſix months following; and then it is ſaid, ubi revera f 
meſſuagium prædictum adtunc valebat, &c. So it is uncertain to 2 
which of thoſe times adtunc refers and if it ſhould refer to — 

a 


/ 
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ds pꝛoperly adtunc always refers to the laſt antecedent, as 28H. 
8. 19. Dy. Bolds Caſe is, that ft ought to be ſo expounded : Then 
this is no offence, and it is uncertain to which of the times it 
hall refer, and ſo the Jnfozmation is not good; fo2 the Defen- 
pant ought to be certainly and preciſely charged, who is to be 0 Lit. 303-4 
Fined and Jmpaiſoned, and not by Argument and Implicitively: 
and preſidents were ſhewn, that in ſuch Caſes the uſual courſe ts, 
to alledge it to be of ſuch a value and no more, at the time of the 
bargain, when the want of the value of the Þoule is the ſole offence 
and Cheviſance which is pꝛetended; And fo2 that purpoſe were 
cited Preſidents in the Exchequer, Trin. 43 Eliz. Rot. 102. betwixt 

' Harriſon and Bagſhaw 3 and Mich. 43 Eliz. betwixt Farnaby and 
Beth; and Trin. 3 Jac. 132. and Lovedayes Caſe in the new Book 
of Entries; wherefoze it was pꝛayed that the Defendant might be 
viſcharged : And after Argument at the Bar by the attoꝛney⸗Ge⸗ 
neral,and Serjeant Chiburn, in maintainance of the Infomation, 
and by Thomas Crew and Damport, and George Croke fox the 
maintainance of the Exceptions, Jt was adjudged foꝛ the Plafrt- 
fff, Vide 4 & 5 Ph. & M. Dy.16. Fox Caſe, Plowd. Comment. 202: 
Stradlings Caſe, & ibid. 193. 3 Ed. 4. 21. | 


Cotton verſus Weſtcot, Cujus principium ant. fo.420. 


His Caſe was now argued at the Bar, that it was not Er- (14) 
roꝛ; Foꝛ although an Inkant may not appear by Attozttey, « Roll. 796. 

being Defendant o2 Plaintiff, in Aafons bzought in his pꝛoper 

tight, and if he appear by Attozney it is Erroz, and may be 

afſigned fo2 Erroz, although he were of full age at the time of the 

Writ of Erro2 bzought, pet againft an Infant Erecutoz, who re⸗ 

neſents the perſon of his Teſtato2, who was of full age, and co.s. 25. b. 

may pay Debts and Legacies, and receive them, and make ac- 

quittances, and be outlawed in his perſon, there is no difabillty, 

but that he may well appear by Attomey ; And Pꝛeſidents were 

ſewn in Court, viz. Trin. 38 Eliz. Rot. 144. betwirt Bear and 3 Cr. 547 

Starkey, Where an Inkant fued by Attozney, upon a Debt as 

Executoz, and Erroꝛ aſſigned fo2 this cauſe, and ruled to be no 

Erro2: But the Judgment was afterwards revert, Noe, 

it was alſo ſo adjudged, Paſch. 37 Eliz. Rot. 25 1. betwixt Bartho- 3 Cr. 424. 

ſew and Dighton : But it was thereto anſwered, and fo refolved 

by the Court; That an Infant being ſued, and pleading by Attor- 

*ney,although he be Executor, yet it is erroneous ; for being ſu d, he 

„may by a falſe plea be charged de bonis proprizs. And although 

* he pleads truly, he ſhall be charged in Damages de boxis proprizs ; 

and by intendment he cannot inſtruct his Attorney to plead; And 

* a Guardian is always made, that he ſhould anſwer the Infant if he Poſt. 641. 

* plead ill, wherefore law and reaſon require, that although he be 

Executor, yet he ought to appear by Guardianzand therefore dif- 

* ference was taken, where an Infant W 4 Plaintiff, and where 
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(15) 
x Kol. 672. 


Ante 435. 
Poſt. 54. 
Ante 183. 
Ante 64. 
Ante 22t. 
Poſt. 640. 


3 Cr. 6s. 
but a default in the judictal pzoceſs, it ſhould be amended: where 


(16) 
Poſt. 457. 
Hob. 33 t. 


« he is Defendant, and being Plaintiff where he recovers; for if 
er Judgment be given againſt him where he is Plaintiff, it ſeemeth 
ce all one with this caſe 3 And ſo was the opinion of the Juſtices,and 
& for that reaſon it was reverſed 3 and it was ſaid, that an Attorne 
ce may plead on ſum informatus; but a Guardian cannot. Vide Co. 
« 8, 58. b. Beechers Caſe. 


Harriſon verſus Metcalf. 


R Eplevin : The Defendant avows foꝛ Rent of 20 l. ſuppoſing 
IN that Majoꝛ Vavaſor was ſeiſed in Fee of the place where; and 
in 28 Eliz. granted a Rent of 20 l. per annum; and fo2 the Rent 
arrear Anno 12 Jac. he avows, cc. And upon Iſſue Non coneeſſit, 
the Jury found a ſpecial Uervic, That Will. Vavaſor was ſeiſed in 
Fee, and let that Land, Anno 23 Eliz. to Wajo2 Vavaſor fo; 21 
years, and he ſo pofſeſſed granted that Rent; Et ſi, &. And upon 
this Merdia, although the Iſſue be found quod conceſſit, and ſo it 
is fo2 the avowant, pet becauſe it appears that the Eſtate out of 
which the Rent is granted, was determined long time befoze the 
diſtreſs taken, ſo that he had not any title to avow, Jt was held 
that Judgment ſhould be fo2 the Platntiff, although the Jſſue was 
found againſt him. Secondly, it was moved in arreſt of Judg: 
ment, that the Ven. fac. bare Teſte 26. Jul. which was the laſt day 
of Trin. Term, and ſo the return is befoze the Teſte, and the Di- 
ſtringas ill awarded: But it was reſolved, that inaſmuch as it is 


foze it was appointed to be amended, and Judgment was giben 
fo2 the Plaintiff. | | : 


Turner verſus Champion. 


Ction fo2 theſe wows, Thou haſt ſtoln my Corn, and carried 
| it to Market: It was moved in arreſt of Judgment, that the 
Action lay not; Fo? it might be Coꝛn growing, and then it is no 


| Felony; and woꝛds ſhall be taken in mitiori ſenſu : Sed non allo- 


Ante 40. 


(17) 
x Rol. 318. 


catur ; ko; it ſhall be intended accoding to the common ſenſs, 
Com in the Barn, not in ſheaves, whereof a quantity cannot he 
taken, and carried to market: TUherefoze it was adjudged fo! 


the Plaintiff. 3 
Wiſe verſus Bellent. 
Ran The Defendant avows, becauſe that his Ancefto! 


was ſeiſed in Fee, and let the Land in qua, 8c. fo2 years, ren. 
dung Rent, and fo; Rent due to him and his Feme, in right of 


- his Feme, he avows the taking: After Uerdict foz the avowant, 


upon a collateral iſſue, exception was taken in arreſt of Judg⸗ 
ment, becauſe the Baron ſole avows , and he doth not joyn 


his Feme with him; whereas it appears, that the Rent is * 
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to him and his Feue, ſo he ought not to avow in his own name 
only; But becauſe he ſhewed the truth of the matter as it is, and 
did aver the life of the ewe, and ſo the diſtreſs well taken by him, 


and the Rent due unto him. Jt was adjudged that the Avowy 


was good enough, 


Churcher verſus Wright. 


Sſumpſit : After verdict fo2 the Plaintiff, it was moved in (8) 

arreſt of Judgment, that the Diſtringas was blank, and no 
return thereupon, noꝛ name of the Sheriff added o2 put thereto : 
But becauſe the Ven. fac. was well returned,with the name of the 
Sheriff added thereto 3 and this Diſtringas is of the ſame Jurozs, 
who were well returned befoze 3 The Court held, that it was 
amendable, and fo2 that caule it differed from Rowlands Caſe,Co. — — 
fac. which guides the reſidue of the Pꝛoces: Therefoze it was 
oꝛdered that it ſhould be amended z And Judgment was given fo2 


the Plaintiff. | 


Taylor verſus Welſted, Hill 13 Jac. Rot. 1238. 


Rror in the Exchequer-Chamber, of a Judgment in Treſpaſs (19) 
in the Kings Bench; The Erroꝛ afligned was, that the De- 
claration was not good, becauſe in Treſpaſs,the Plaintiff ſuppoſeth 


that the Defendant 3 1. Maij, 13 Jac. at London in ſuch a Pariſh 


aſſaulted him, Et adtunc & ibid. beat and wounded him, and a bag 
of the value of 12 d. from the Plaintiff with 100 l. in money there⸗ 
in, took and carried away, Et alia enormia,&c. And he doth not ſay 
adtunc & ibid. and ſo no time no2 place mentioned of the taking 
and carrying away of this Bag; And therefoze although it be after 
verdict, yet it is not aided, cc. But the Court held that it wag Ante 362. 
well enough; Foz (Et) accouples it with the time and place of 


Battery: It was then moved, that there wanted in the Declara⸗ 


tion vi & armis, which being in Treſpaſs ought to be of neceſſity, 
and it is not matter of fozm but fubſtance, and not atded by any * 


of the Statutes ; And of that opinion was the whole Court: Poſt. 326. 537; 


Wherefote fo2 this cauſe it was reverſed, Stat. 16 & 17 Car. 2. c. 8. 
aids it. | 


Nicholas Brown verſus Nicholas Low, Trin. 15 Jac. 
Rot. 731: 


Ction fo2 wowws 3 F02 that he ſpake of the afozeſafd Nicholas (20) 
Brown theſe woꝛds, Thy Maſter Brown hath robbed me of 
all my goods. After verdict fo2 the Plaintiff, and damages found 
to 51. it was moved in arreſt of Judgment, that theſe wozds were 
not actionable ; Fo2 he doth not ſhew. that there was any com- 
munication of the Plaintiff, no: _ ” was His 929 
2 m 
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whom the woꝛds were ſpoken, noꝛ that he ſerved the Piaintitf: 
Do non conſtat de perſona : Sed non allocatur; Fa when it is 


Ante 107.231- Alledged, that he ſpake it of the Plaintiff, that is a ſufficient cer: 


x Cr. 443. 
Ante 374. 


3 Cr. 343. 
Poſt. 635. 


I Cr. 9a. 


(210 


Ante 315.424. 


(22) 


tainty: There is alſo a ſufficient demonſtration of the perſon, 
when he names him, bis Maſter ; Fo2 it ſhall not be intended, that 
he had moze Maſters of that name, as it was objected at the Bat, 
that he might have: wherefoze it was adjudged fo2 the PlaintiF, 
But it was agred by the Court, if one ſaith to J. S. Thy Son hath 
robbed me; and his Son bing an Action, he cannot without aver: 
ring that he had ns moze Sons, maintain it: But if one ſaith to 
a Son, thy Father, 02 to a TUtfe, thy Husband hath robbed me, the 
Action lies fo2 the Father and husband, without any ſuch averment: 
fo2 there cannot be moꝛe Fathers 02 Pusbands. 


Leigh verſus Gotyer. 


A Sſumpſit : Mhereas upon the 24. June, 12 Jac. at D. The De. 

4 fendant demiſedto the Plaintiff a Cloſe called the Leer, fa 
two years; fn conſideration whereof the Plaintiff adtunc & ibid. 
aſſumed to pay foꝛ that Leaſe 261. and that the Defendant adtunc 
& ibid. thereupon pꝛomiſed to diſcharge and ſave him harmlleſg, 
from all charges, troubles and incumbꝛances: And alledges in 
facto, that he had not diſcharged him of all charges and incum- 
bꝛantes: Fo2 one Mary Everard, 7. Aug. 12 Jac. Diſtratned in the 
ſaſd Tloſe, four of his Kine,fo2 a ſum of money, fo2 which the ſaid 
Cloſe at the time of the diſtreſs was lawfully charged and liable 
thereto, and the ſaid Rine impounded and detained until he was 
infozced to pay the ſaid money; after verdict foꝛ the Plaintiff,upon 
non Aſſumpſit pleaded, it was moded in arreſt of Judgment, that 


the Declaration was not god; Becauſe he doth not ſhew, that 


there was any charge befoze due, no? Pp whom granted: And it 
might be charged by the Plaintif himſelf after the ſafd leaſe made, 
and therefoze it is no erp2els charge upon this pzomiſe ; and fo} 
this cauſe it was held to be ill by all the Court: TUherefoze it was 
adjudged foz the Defendant, | | 


Thomas Leeſer verſus Samuel Weſt, Hill. 1 3 Jac. 
Rot. 629. 


Rror of a Judgment in an Ejectione firmæ; After the Re- 
coꝛd removed, and the Erroꝛ aſſigned, it was moved, that 

the Recoꝛd might be amended; Foz the Entry after the impar⸗ 
Jance, Ad quem diem venerunt tam prædictus Thomas, quam præ- 
dict. Samuel per Attornat. ſucs, &c. Et prædict. Thomas defendit 
vim, &c. & dicit non eſt inde culpabilis, &c. und ſo Thomas is 
miſtaken fo2 Samuel, which was alledged to be but the default 


of the Clerk; And although the Becozd was removed, _—_ 


and the Erro? affigned, the Bill upon the Flle was amended. 
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Etroꝛ affigned, yet it was o2dered to be amended: And peſivents 


fo2 amendment in like Cales, the one Trio. 12 Jac.Rot. 1466. Ante 14. 


betwirt Oliver Spray and George Parſons, where the Entry was, 


Er prædictus Olivarss defendit vim, &c. where it ſhould be prædict. 


Georgius: And after the Erro? aſligned,it was ozdered ta be amend-- 


ed; So betwirt Chamberlain and Ewer: After the Recow removed, ante 365. 


+. © 


Anonymus. 


Latitat was ſued againſt J. S. and A. S. Berox and Fee,” by (23) 


T. D. The Feme was arreſted, but the Baron could not be 


taken ; the Sheriff returned Cepi corpus fo2 the Fewe, but Non eſt 
jnventus fo2 the Baron; The Feme her ſelf did not appear fo2 the 
Baron: The queſtion was. what ſhould be done in this caſe : And 
it was held by the Court, that nothing could be done, unleſs there 
were Bail put in by the Baron: Fo2 the Feme without the Baron 
tannot be ſued, no2 can put in bail, and againſt the Baron, unleſs 
he be firſt taken and put in bail, there cannot be any Detlaration; | 
and therefoze in this caſe, in regard the Plaintiff cannot declare, 1 cr. $8: 
the Feme was dilmiſſed: And it was ſald, that he ought to ſue 
them by pzoceſs of outlawzp, and by that means he might have 
remedy 3 Fo2 it were a great miſchief, that a Fene Covert ſhould 
intermeddle and merchandiſe, and pzocure goods into her hands, 
and the Baron abſenting himſelf, oz k ping in his houſe, there 


ſhould be no remedy againſt them; and although it was alledged, 


that the courſe hath been in an inkoꝛmation of Recuſancy againſt 


Baron: and Feme, that the Boron appearing, hath bien campelled to 
find bail fo2 himfelf and his Fee - Jt was anſwered, that it was 


at the diſcretion of the Court; and the reaſon thereof may be alſo, , cc. 35; 


becauſe the Baron ig to put in bail when ſhe appears, and the loſs 
lieth only upon him: But this reaſon will not ſerve where the 
Feme only is arreſted. Wes 


Anonymus. . . . Mich. 10 Jac. Rot. 251. 


Rror in Debt upon an Obligation of 1000 Marks; The 
Action being bꝛought in Mich. 3 Jac. and continued by impatr⸗ 
lance until Mich. 10 Jac. and then Judgment given by nihil dicit; 
And the Erroꝛ aſſigned, becauſe the continuance was ab octab. 
Mich. 7 Jac. uſque octab. Hill. 7 Jac. CUlhereas Octab. Mich. 7 Jac. 
was adjourned uſque menſem Mich.7 Jac. The Defendant pleaded, 
In nullo eſt erratum; afterward a TUrit of Certiorari was payed 


tocertifie the TUrit of Adjournment ; and it was much doubted 
whether it ſhould be awarded, after In nullo eſt erratum be plead⸗ 
ed, becauſe it extends to reverſe a Judgment and not in affir- 
- mance thereof, in which caſes only it hath been uſually . 

ut 


(24) 
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Ante 369. 


1 Cr. 12. 


Ante 231. 


(25) 


Co. Lit. 36. a. 
Poſt. 491. 

2 Rol. 265. 

1 Cr. 18 5. 
Poſt. 491. 


Ante 152. 


(26) 


DJ 


Ante 142, 


But it was reſolved, that it ſhould be awardedto inkoꝛm the truth, 
us well fo2 the reverſal as in affirmance of a Judgment; and it 


was awarded accoꝛdingly: And now this Term the queſtion was, 
Whether a Continuance may be entred upon Octab. Mich. uſque 
Octab. Hill. 7 Jac. And it was moved that it might not; Foz by 


the Writ of Adjournment nothing can be done at that day, but 
to adjourn the Term to the day appointed; and no appearance 
can be made noꝛ any thing done, but to read the TUrit of Adjourn. ' 


ment only, and to adfourn all appearances, and all matters and 
pꝛoctedings and Jurozs unto the day appointed by the Writ of 
Adjournment. Vide 4 Ed. 4. 20, & 41. 21 Ed. 4. 37. Mich. 7 Jac, 
Sir Nicholas Points Cale. : 


Fowler verſus Sanders, Trin. 15 Jac. Rot. 4.26. 


Ction upon the Caſe ; Fo2 laping in the High · way in Cogge 
hall, leading from Coggeſhall to Brayntree divers loads of 
Logs, whereby they much ſtraitned the H{gh-way 3 So as the 


Plaintiff upon the Evening of ſuch a day, riding on the ſaid way, 


his Þozſe ſtumbled upon thoſe blocks, and much hurt him; Fo: 
which ec. The Defendant confeſſes it to be an High-way, but he 


ſaith, that the Town of Coggeſhall is an ancient Uill, wherein all 


the Inhabitants there,having ancient houſes, uled time whereofzxc, 
to lay Logs in waſt places of the (aid way befoze their doozs fo; 
their fewel, leaving ſufficient paſſage fo2 Chariots, Hozſe-men-and 
Foot-men; And that he was ſeiſed in Fe of an ancient houſe, and 
laid Logs fo? his fewel in the waſt places of the Digh-wapy, leaving 
ſufficient fo2 paſſage of Chariots, Hozſe-men and Foot-men, c. 
And the Plaintifi riding by the high way improvide turned his 
DozCſe upon the blocks and fell, cc. whereupon the Plaintiffdemur: 
red, and without much Argument, it was adjudged ; Firſt, that the 
Action well lay fo2 the Plaintiff, becauſe he having ſpecial damage 
had cauſe to bzing that Action, although the nuſance be a publique 
nuſance, 27 H.8.27. Co.5.73.a. Williams Caſe. Secondly, That the 
meſcription to make a nuſance is not good; Fo? it is againſt Lab 
to preſcribe in ſuch manner. Thirdly,this pzeſcription fo2 the Jnha- 
bitants is not good: TUherefoze it was adjudged acco2dingly. 


Sheirs verſus Henry Bretton. | 


Ovenant bzought in London, ſuppoſing the place of the de- 
miſe apud paroch. Sanctæ Marie de Bow in London of a Beb 

ſuage in D. in the County of Surrey, and therein a Covenant to 
repair the houſes 3 And alledgeth, that apud Lond. in parochia,&c. 
he permitted the houſes to decay: and upon demurrer ; upon a 
vicious bar pleaded, it was ſhewed fo2 exception to the Court, that 
this breach is of a matter local, and not tranſitozy, and is not in 
this caſe well aſſigned; And of that opinion was the Court: wher- 
upon the Plaintiff diſcontinued his Suit, and began de novo. 


Lum- 
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Lumley verſus Hutton, Trin. 15 Jac. Rot. 


Ebt upon an Obligation of 400 1. 4. May, 9 Jac. conditioned (27 


| fo2 the perfozmance of the award of two Arbitratozs to be 
made befo2e the 20th of May following, ot all ſuits, controverſies, 
and demands betwirt them; And if they ſhould not make an 
award: Then to perkoꝛm the umpirage of Randolph Woolley, &c. 
to be made befoze the firſt of June following, The Defendant 
pleaded, Quod nullum fecerunt arbitrium; The Plaintiff ſhews, 


That one Wincent Busfield was indebted unto him by Bill in 


276 J. and died, and made Eliz. his wife his Executrix, and left 
unto her 4/ets, Oc. who took to pusband the Defendant ; And 
that there being a controverſie betwirt them fo2 this debt and 
other matters, they ſubmitted themſelves prout the condition, tc. 
And that the Umpier within the time pzefired made an award, 
That the Defendant ſhould pay 2401. to the Plaintiff, in ſatiC- 
faction of that debt at four ſeveral payments, within two years ; 
and expꝛels the ſeveral days and places fo2 payment, and that 
upon the laſt payment, the Plaintiff ſhould make a general re⸗ 
leaſe of all adions and demands befoze the date of the releaſe ; 
And aſſigns the bꝛeach of non⸗ payment of one of the laid four 
ſums : The Defendant takes Iſſue, that he made not any ſuch 
award; which being found fo2 the Plaintiff, It was now moved 
in arreſt of Judgment, that this Arbitrement was votd : Firſt, 
becauſe this duty is not due by the Baron himſelk, but in right 
of his UUife as Execurix; And there is nothing in this ſub⸗ 
miſſion, but that it is due from him in his own right: Sed non 
allocatur; Foꝛ the Arbitratoꝛs have power as well to make an 
award fo2 that which is due in his own right, as ot that which is 
due by him in right of his Fewe as Erecutrir, which is in ano- 
thers right: And lo it was adjudged here bekoꝛe in Vanlore and 
Dribblets Caſe, 12 Jac. Vide 21 H. 6. 19. Secondly, it was (aſd; 


that this Arbitrement to pay 2401. inſatisfacion-of a Bill of 
2761. cannot be any ſatisfaction ;/ Foz a ſingle Bill cannot be Ante 86.377. 


* 


diſcharged by a nude payment 3 and it is not awarded, that he 
ſhall accept it in ſatiskadton: Sed non. allocatur Fo: Dei 
awarded that he ſhall pay it in ſatisfaction, it is therein impfted, 
that the Plaintiff ſhall accept it in ſatiskaction; and ik he do 
not accept thereof, and ſues the Bill, 'he:foxfeits des Bond; Foz 
he doth not ſtand to the ſubmiſſion, -which is a Mfficient<rie- 
unto him, that he ſhall accept thereof ; and being accepted, the 
arbitrement is a good Bar. Thirdly, it was objected, that the 
arbitrement fs votd, fo2 the award to make a releaſe two years 
after, of all matters befoze, is void, and then nothing effecual 
is awarded to be done on the Plaintiffs part; and then nothing 
being awarded on the one part, it is void, as it is held in 
Hen. 6. 40. Sed non allocatur z Fo although this award is 

| void 


_ 
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Ante 353. 
Poſt. 578.664. 
Ante 354. 
Co. 10. 131. 


(28) 
r Rol. 833. 


Ante 416. 


void foꝛ the making of this releaſe, as it was agreed by all the 


Court; (Foꝛ they awarded to make a releaſe of matters after the 
ſubmiſſion ; yet the award being good in point of payment of the 
money in ſatisfaction of the Debt, (which is well awarded foz both 
parties therein) and the beach being aſſigned in that point, it was 
held to be a ſufficient Arbitrement, and a ſufficient bzeach aſſigney; 
Foꝛ which cauſe it was adjudged fo? the Plaintiff, Vide Co. 8. Rep. 
fol. 97. Baſpools Cafe ; But the ſame Term another Caſe wag 
adjudged betwixt Maw and Samuel, where the arbitrement was, 
that the one ſhould pay 40s. and the other ſhould make a releaſe at 
ſuch a day after, of all actions and demands until the date of the 
releaſe; Jt was adjudged to be a void Arbitrement; fo2 it is not 
awarded that it ſhould be in ſatisfaction oꝛ diſcharge of any Debt 
due, 02 Treſpaſs done befoze the ſubmiſſion ; So tt doth not ap. 
pear fo2 what cauſe it wag awarded, no2 that the Defendant ſhould 
have any benefit by the payment thereof. 


King verſus Rumball. 


I. S. ſeiſed in Fix of Socage Land, deviſeth it by theſe wozds, 

Item, I give to my Wife Joan all my Houſes and Free-Lands for 
her life, and after her death to my three Daughters equally to be 
divided, (viz.) to Jaan, Avice and Alice; And if any of them die 
before the other, then the others to be her heirs equally to be di- 
vided ; And if they all die without Iſſue, then to three others 
named in the Will, &c. The ſole queſtion was, TUhat Eſtate the 
Daughters ſhould have; and adjudged by the whole Court to be 
an Eſtate Tail. 37 Aſſ. Pl. 15. 15 Aſſ. Pl. 14. 15 H. 5. fol. 6. Co. 7, 
fol. 41. Berisfords Caſe, Co. 6. 16. and Webb and Herrings Caſe, 
Hill. 14 Jac. A man deviſeth to his Son after the death of his wife; 
And if his Daughters out-live the Mother and the Brother, and his 
heirs, that then they ſhould have it; It was reſolved to be an 
Eſtate Tail in the Son, fo2 it is impoſſible that the Son ſhould 
die without Þeirs, as long as his Siſters are alive; And there- 


lone the intent of the Deviloz ſhall be conſtrued to extend to the 


Heirs of his body, and ſo tobe an Eſtate Tail. And Houghton 
put this Caſe, A man ſeiſed of thee Meſſuages, hath Iſſue ther 
Daughters, and he deviſeth one Pouſe to one, another to the 
ſecond, and the third to the third Daughter; And if his Daughters 
die without Jflue, then to remain to a Stranger: The one dies 
without Jfſue 3 Quære whether the Stranger ſhall take it pꝛeſent⸗ 
ly, 02 ſhall expec until all be dead without Jflue. 


. Baskervile 


— 
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Baskervile verſus Brocket. 


Jectione firmz : One ſeiſed of Lands in Fek⸗umple becomes 
Bail in the Kings Bench in an Action of Debt ; and after 
Iſſue joyned, lets his Lands toBaskervile the Plaineif; Judgment 
is afterwards given againſt the Puncipal, and an extent taken upon 
the ſaid leaſed Lands; Baskervile being thereupon outed bꝛings this 
geion 3 And whether this Land be liable to the reconuſance, and 
fo extendable the Term, was the queſtlon. Bridg 
and Harris fo2 the Dekendant argued; That the Land is charge # 
able, and that this execution is local, and that the Bail is in na- 
ture of a reconuſance 3 And fo, as a Judgment which ſhall binn 
the Lands, fn wholoevers hands they alter ward ſhall come: Any 
although at the tune of the Ball it was uncertain whether the 
Plaintiff ſhould obtain Judgment, pet. when the Judgment is 
given, tt ſhall relate to make it certain from the beginning: Fox 
when two times are requifite to the petfewion of an d, it Hall be 
ſaſd, upon their confummation, to recefve its perfection from the 
firſt; as Dyer 246. of 8 Fine leviev by a. Feae (ole; and in War- 
tantia Chartæ a man-fhalf recoder pro loco & tempore, &c. and 
8Ed. 4. 5. It Bail oꝛ maſnpaſe beacknvwledged, although it be 
not entred of Recozd, pet it is ſufficient; and map bs entred in 
mother Term; And the wos ok the Scatuze- of Weſtm.' a. 
cap. 18. That no Elegit fhalt aue; But when Debitum recupe- 
ntum fuerit were ffrongly urged. by them; fox! they be not on 
quando debitum fuerit recuperatum, dut᷑ cum debitum fuerit recu 
peratum, vel in euria Regis recogmit- And ſu Man Caſe although 
there be not debitum recuperatum, pet thete is debitum recognit. 
in euria Regis, and fo within the exels pꝛebiñlon, that an Elegit 
ſhalt tlſue out of the Lands which he dad cum detüitum fuerit re- 
cognirum. And whereas it mar de obſecten, chit the: Paincipal 
might allen his Lands bona fide, bete Jusgmont, and if the 
Bati might not do ſo, he chould be in a woꝛler condition: It was 
thereto anfwered, Chat it chan be aecaliited/hig own folly; Ann 
every Bail, although he be Bail bus in one Agton, pet ſtanys 
Batl foz all Actions bought by che ſame Plaſtiti> againſt the 
fame Defendant in that-Term : And they (aw, that if a Conuſe 
releafe to the Conuſs2 all demands and rights in the Land bos. 
fore the Execution the releaſe is not goods; Pet it was adjud ged. 
Mich. 26 & 27 Ehz. Rot. 1705. Chat if a Conuſoz mae a Fealf- 3 Cr. 40. 
ment, and befoze Execution the Conuf& releaſes Jt is good | 
becauſe he hath not any means to have Executioniagainlt the 
Sa but by way of Extent; whereas in the ande of the 
onuſo2 the Land was not Debts? : Ans the ew Boe ot 
Entries fol. 224. was by them vouched fo2 pꝛoot of the pꝛincipal 
6 D mm Cale. 
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entred the Execution is always Elegit, o2 Fieri facias, uy 


Caſe. But George Croke and Coventry Solicito2-General ar: 
gued fo2 the Plaintiff, That the Lands ſhould not be charged; 
Fo? it is clear, That the Common-Law doth not allow execy. 
tion of Land foz a Perſonal duty, unleſs in two Caſeg; 
The one of the King by his Pꝛerogative; The other of the Heir, 
where otherwiſe the Debt would be loft : As Davie and: Peapez 
Caſe in Plowd: & Co. 3. Rep. 12: a. b. Sit Will. Herberts Caſe 
Fo2 this Exetution is grounded upon the Statute of Weſtminſt. 2. 
cap. 18. The woꝛds whereof are, cum debitum fuerit recuperatum 
vel in curia Regis recognitum, vel damna judicata ſint de cætero in 
Execut ione, & c. The gueſtion theretoꝛe depends upon the true 
Expoſition of. the ſaid Statute, wherein it was agreed, that this 
Ball to ſome intent was a reconuſance-in ſome manner, but not 
ſuch as this Statute requires and generally to be taken; There 
being a diverſity between an abſolute reconuſance, and a recony 


 fance-conditipnal ; An abſolute; reconuſance. is of a Sum cer 


tain, at the time of the reconuſances entring, as in Mainpiſe; 
whereby it becomes a Judgment, and the party therebp en 
larged: But it is not ſo in caſe ot Bail, until all the condi 
tions. thereof" be; perkahmed 's which -conſiſts of five parts, (1) 
Si judicium redditum fiv23(2) Si judieium redditum fit, and the 
Delendant doth not pay the condemnation : (3) Or render fi 
body to priſon : (4) Tunc vult & conoedit, (5) Quod debitum 
prædictum ſit recuperatum, & c. Currat ſuper me, & terras mea, 
&. ſd ag the Bail doth not; male any -conuſance , except 
all the firſt parts thereol be perkonned: Foz Tunc concedit (ant 
not befoze) quod fit recuperatum; Sa as until Judgment given 
there is not any conulance ; Foz extunc deſigns the time from 
whence it ſhall begin as a Duty: Alſo, although the party be 
bailed, yet in Judgment ol Law, he chall be ſaid to be always 
in Cuſtodia Mareſchalli. Vide 31. H. 6. 10. 32 H. 6. 40. 21 H.). 
33. But it is not ſo in the Common Bench; Foz the party 
there is not in the cuſtody ol the Warden of the Fleet, et. 
Secondly, It this Bail ſhauld be a;reconuſance no Capias would 
lle, as it mas reſolbed 32 Eliz. Paſtons Caſe, and Mich. 11 Jac, 
Cliffords Caſe, and 14 Fliz. 306. Putenhams Caſe; Fo? the Ste 
tute of Execution is anly .de terris & catallis debitoris, &c. And 
not of the body; and it is fo expꝛeſſed in the tenoz of the te⸗ 
conuſance, That it is to be levied de bonis, catallis, terris & 
tenementis, &c. Chen when by the rule of the Common Lal, 
the Bail was charged in the ſame degree as the Pꝛincipal; 
And when the Statute ok 15 Ed. 3. gave the Capias againft 


the Puncipal, the body of the Ball ſhall alſo: be charged by 


the Equity ok that Statute, ſo as it cannot be ſaid to be 
 reconuſance : But in the Common Bench, becauſe there 
is a reconuſance in a Sum certain, when the Ball is 


— tt, 
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not a Capias ad ſatisfacienduum. Thirdly; the Statute alſo 
gides an Elegit in Caſe of Debt, Cum debitum fit recognitum 3 
but of Damages, Cum damna fint adjudicata; And therefo2e 
it cannot be any reconuſance when a man becomes Bail in an 
Action of Covenant, &c. Becauſe there is not any duty, but 
all is to be recovered in Damages. Fourchly, the Entry of 
the Bail is in placito prædicto only, vet by that Entry he is 
ſubject to all Actions in the ſame Term by the ſame Plaintiff 
againſt the lame party, which would be a great incanventence to 
the Subject; And therekoꝛe ought only to be chargeable from the 

time of the Judgment as the Pꝛincipal himſelf ſhall be, and not 
from the time of the reconuſance : Fo2 then he ſhould be in woꝛle 
condition then the Pyincipal, which is inconvenient, and againſt 
reaſon. The books in expoſition of this Statute ſay, That it 
binds as to the Inheritance from the time of the Judgment; — 
and fo2 Chattels from the time of the execution awarded, © © 
42 Ed. 3.11. 42 Afl. pl. 17. 2H. 4.14. - And whereas it was- 
ſaid, That when Judgment is given, It ſhall. then relate to 
the taking of the reconuſance : Jt was thereto anlwered, That 
where two Ceremonies are neceſſary fo2 the perfection of a thing 
it is not there of any validity, until the laſt be effected: And that 
it ſhall not relate, cc. Foz then it would be to the pꝛejudice of 
a third perſon: And in p2oof thereof the laſt Taſe put in Butler 
and Bakers, Co. 3. fol. 3 5. 36. a. was cited; and whereas it was 
alſo laid, That when Bail is entred in a Term, ft ſhall relate as 
to bind from the firſt dap ol the Term: It was thereto, anſwered, 
That it ſhall not bind the perſon, but krom the time of. the contt- 
ſance, as Co. 4. 71. b. Hinds Caſe : Although one may not 
have an erpzeſs averment againſt a Reco2d, yet when the tinie 
is material, he may aver in what time of the Term a Fine is 
levied : And to that Objection, That although it be not debitum 
recuperatum, pet it is debitum recogmtum 3; It was thereta 
anſwered, It cannot be ſaid to be qebitum recognitum befoze 
lt be cognitum; And here it is not any debitum cognitum until 
the time of the Judgment; And it is not any duty oz demand 
bekoze. Vide Cok. 5. 70. b. Hoes Caſe, 25 Aſſ. pl 7. 25 Ed. 3. 
Execution 130. And whereas it was ſaid, That if the Land in 
this Cale ſhould not be chargeable, the Bail might alten his 
land betwirt the time of the reconulance entred and the Judg⸗ 
ment, and ſo defraud the Execution: Jt was thereto anſwered, 
That fraud ſhall not be pꝛeſumed, unleſs it be averred, and then 
ik it be by fraud, notwithſtanding the altenatton, the Land ſhall 
temain chargeable, as Co. 10. 56. b. Chanceltoz of Oxfords 
Caſe ; and Co.-8. 17. * Fleetwoods Caſe; And if the Law 
ſhould not be ſo, then a Ball might depend 20 years, and be im⸗ 
poſſible to be diſcovered, and no purchaſer be in any certatnty 
of his Lands; And how. fat Purchaſers are favoured in Law. 
Vide Co, 8. 96. Dy. 363. Laſtly, they ſaid, that there be not 
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any Preſidents in Caſes of Bail to the contrary The new 
book of Entries 224. vouched on the other ſide, not being againg 
it; F02 there the Scire facias is, That he ſhall have the Lands &. 
cundum formam recognitionis, which map very well be taken to 
be from the time of the Judgment rendzed ; and the new book 
of Entries 87. attoꝛd in an audita querela; And Broom the Se. 
condary ſatv, That the Pꝛeſdents upon the Entry of a Judgment 
againſt the Bail, are, de tempore recognitionis, ſecundum forman 
recognitionis. 


Doubitofte verſus Curteene. 


Ction of Debt 60 l. upon the Statute of 2 Ed. 6. fo? the 

ſubſtraction of Tythes,. to the value of 201. The Caſe was 
ſuch; The Abbot of Eveſham and his Pꝛedeceſſoꝛs were ſeifed of 
a Reco2y, and of Land within the ſame Pariſh, time whereof, 
ec. until the 26th year of King Hen. 8. At which time the Abdat 
made a Leaſe of the ſaid land fo ſixty years, and by that Leaſe 
demiſed all Tythes renewing, ac. upon the laid land, (viz.) Hay, 
Conn, &c. reddendo perinde, certain Content; and by the (ame 
Indenture it was covenanted, that the Leſſee ſhall not ſet fozxh 
the Tythe of the ay and Con to the Lefſo2, and his Succeſſan, 
but that the Leſſz, his Executozs and Aſſigns ſhali fet fozth 
Tythe of Woolt and Lamb to the Leſſo2, cc. and (mall Tythes 
to the Ufcar, 4c. All which was perfowzmed accowingly : After: 
wards Anno 30 H.8. The ſaid Abbey was diſſolved, and in 3188, 
the Statute made, which enacts, That the Purchaſoꝛs ſhalk hold 
it diſcharged in the ſame manner as it was in the hands of the 
Abbots; and then the Statute of 2 Ed. 6. was made: The leaſt 
is fince determined, and the Rectozy came to the King, and the 
land whereof, cc. conveyed to another: And whether this land 
ſhall be diſcharged of Tythes, oꝛ not, was the queſtion; And it was 
argued at the Bar by Davenport fo; the Plainttff, and by Co- 
ventry Solicitoꝛ Seneral fo the Oefenvant, and afterwards at 
the Bench by Doderidge, The points which had been moved 
in the Caſe were two; Firſt, whether the unity of poſſeſſton 
with theſe circumſtances ſhall diſcharge it; And he held that it 
ſhould not. Secondly, upon the Statute of 2 Ed. 6. cap. 13. 
whether the Action be maintainable, in regard there had not hirn 
any Tythes paid within fozty years laſt paſt, befoze the makfng 
of the Statute ; And he held that it was: Firſt, pꝛedial Tythes 
are collateral to the land, and if he who hath. the Tythes and 
the land makes a Feoffment, the Tythes do not paſs inciuved 


Co. 2.49. a. in the Feolfment, as 42 Ed. 3. ts 3 Alſo poſſeſſion of the — 
only 
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only cannot ſuſpend oꝛ extinguiſh Tythes, cc. although it may 

ſuſpend the payment, becauſe he cannot pay Tythes unto him: 

ſelf 3 And therefoze unity of poſleffion prima facie ſhall not dif: ro. 60s. 
charge the land of Tythes : But if Tythes were never paid, 

then becauſe it may be intended, they were diſcharged by grant 

from the Pope, by reaſon of Dwers, oz by real compoſition 

02 ſatisfaction, o2 by other means, which means cannot be now 

known 3 Therefoze the Statute of 31 H. 8. made ſuch an unity 

which is juſta, æqualis, libera & perpetua, to be a diſcharge ; Fo? « cr. 543. 
it map be reaſonablp intended that they were diſcharged by 
compoſition: And ik a Parſon , Patron, and Owinary grant 

land to J. S. diſcharged of Tythes, he fhall hold it diſcharged ; 2444. 
There be allo in this Caſe many circumſtances + Firff, there is 

a demiſe of the land and of the Tythes alſo, which is an argu: Pot. 555. 
ment that they were due aud payable, and by that demiſe to be * 4% © 
diſcharged from payment. Secondly, there is a pꝛoviſion that 

he ſhall pay other Tythes. Thirdly, there is a Covenant fo2 the 


'Tythes leaſed, you ſhall not be compelled to ſer them forth: 
 Chereas it hath been objected, that the Rent doth not iſſue 


out of the Tythes, it was agreed that in point of remedy it 
is not iſſuing out of them; But it cannot be denied, but 
that the Rent is greater in reſpec of the Tythes; As if a man 
hath a Rectoꝛy and a Barn, the Barn being woꝛth 4 l. per annum; 
he demiſeth both fo2 100 1. per annum : Although the Rent 


was not iſſuing out of the Tythes, pet all know that the Rent 


was reſerved, having regard to the Tythes : Allo in this Cafe, 
kozalmuch as they are demiled to the Leffee, and he hath them 
by way of retainer, it is as ſtrong as if he had payed them 
to the Abbot ; And in p2oof thereof, he puts the Cale; Ik there 
bea Low and Tenant, and the Tenant holds in Socage, ren- 
ding 3 s. Rent, and the Low entermarry with the Tenant, et. 
So 3 Ed. 3. Exchange of an Acre of land fo? the releaſe of Rent 
ffſuiug out of another Acre, is a good exchange, yet he hath no- 
thing but by way of retainer. And 45 Aff. Tenant fo? life 
is impleaded , and he vouches his Leffoz, he thall recover in 
value, but the Rent ſhall be Recouped, ec. The fecond quettton 
is, upon the Statute of 2 Ed. 6. the words whereof are, Every 
of the Kings Subjects ſhall from henceforth truly and juſty divide, 
ſet out, yield, and pay all manner of their predial Tythes in their 
proper kind, as they renew and happen, in ſuch manner and form 
as have been of right yielded and payed within 40 years next 
before the making of this Act, or of right and cuſtom ought to have 
been paid. Pe (aid, that this was beneficial foꝛ thoſe who had 
Recozies , and fo2 others alſo: Foz thoſe who had Reaozigs ; 
becauſe-upon Statute of 31 Hen. 8. Many perſons thought that 
they were diſcharged of Tythes by the Statute ; and by reafon 
thereof they ſubſtracted them; And the Parſon was put to 


his ſuit, which was only in the Eccleſiaſtical Court ; Now the 


Statute 
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Poſt, 665. - 


Statute of 2 Ed. 6. gives him remedy at the Common Lay, 


and trebles his Damages: It is alſo beneſicial to the Dwners 


ok land; Foz the Statute is, Lou ſhall pay no otherwiſe then 


hath been paid within 40 years next before the making of the Sta. 
tute : And he ſaid, that the reaſon of limiting it to 40 years was 
this, 20 years in the Eccleſtaſtical Law make a pꝛeſcription fo 
the Church, and 40 years a preſcription againſt the Church, 
Vide fo2 theſe Preſcriptions, 3 Ed. 4. 6 Ed. 4. 8 Ed. 4. 21 Ed. 4 
But if the diſcharge by the ſpace of 40 pears was by reaſon of 
unity only, oz any other compoſition not real, yet the right 
continued and after ſeverance, oꝛ the compoſition ended, they 
were within the Statute, and payable again: Alſo fo2 another 
reaſon (which was not moved at the Bar) he held, that Tythes 
in this Caſe ought to be paid ; Fo2 it is found that Lamb and 
Mooll were paid in kind; and then the payment of part of the 
Tythes is a ſeiſin of all, fo2 that ſhews that the land was not 
diſcharged by reaſon of any real compoſition : And although 


 Tythes of Com and Hay were not paid during the unity, pe. 


by right they were payable, and only pꝛiviledged by the unity; 
Wherefore he conceived that the Plaintiff ought to have Judg⸗ 
ment: Houghton, Croke, and Mountague accord 3 And Montague 
ſaid, that when Tumor papalis was here in England, all Mons 


were in reſpect of their Oꝛders diſcharged of Tythes; who after. 


wards tncreaſing to ſo great number, and having here great 
Revenues, Poly Church was thereby impoveriſhed, Et filia de- 
voravit Matrem; Fo2 remedy whereof Pope Paſchall the Second 
oꝛdained that Ceſtertians , Templers and Hoſpitallers ſhould be 
only diſcharged, and that all other Oꝛders should pay ther 
Tythes. Which alſo in reſpec of their great Revenues was 
found to be an impoveriſhment to the Church; And therekor 
Pope Adrian conſtituted that the lands of the Templers, Ceſter- 
tians, and Hoſpitallers ſhould be only diſcharged , que propris 
manibus excoluntur: And now by the Statute of 3 i H.8. all lands 
are diſcharged which were diſcharged in the hands of the Abbot; 
And fo2 the reſervation, he ſaid, that the Rent iſſued out of the 
land and Tythes in point of render, but out of the land only in 


point of remedy : And Judgment was given fo2 the Plaintiff. . 


Dame Griffin verſus Stanhope. 


N evidence to a Jury at the Bar, the matter being ſent 
out of the Chancery to be tried here; The Caſe appeared to 

be ſuch: There having ban communication of Marriage betwirt 
Sir Robert Griffith and the Lady Stowell; The ſaid Grifith 


befoze the affiance pꝛomiſed to aſſure unto her 1000 J. per 
» annum 
# 
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annum fox her Jopntute;his Eſtate being then with. robber 


annum: CUherefore ſhe repoũing confidence':iwHis:-promiſe, mar: 
tied with him befoze any aſſurante o Covenant inaunting ha 
ſoever; But afterwards he by Deen: conveyen ands of great 
value to ſome friends of the Lady Stowels (then his wife) ta cht 
uſe ot the ſaid Lady foꝛ term ot loo years, i ſhe ſhould lid et 
long, to commence after his death; and it mas indozſed upon he 
backſide of the ſaid Died, that the intent thereof was, that when 
there ſhould be a Joynture of 1000 per annum! fetted:upon her ac- 


- coding to the-firſt agreement, that then the Leaſe ſhould be void: 


And whether this were a fraudulent Leaſe 02 no, mas the queſtion; 
becauſe it was with a Proviſo,to determine at the will of the Baron: 
here the Court took this difference, where Leaſes be made with 
A Proviſo, That if the Lefſo2 pay 10's. that then the Leaſe-ſhall 
de void, [becauſe it is apparent that the Sum to be patd is nat ot 
the value of the Land, but only limited as a pomet oi xevocation, 
ſuch Leaſe ſhall be void, as to the Purchaſo2 : But if a man moz- 
gage his Land fo2 1000 l. Proviſo, that if the Moꝛgager pay the 
1000 l. that then the Leaſe ſhall be void; This is not a fraudulent 
Leaſe, but ſhall be good againſt thePurchaſoz, if the money be not 
patd thereupon 3 And the Court held, that this Leaſe being made 


tion of any Leaſe to be made, yet it was grounded upon a good 
conſideration, and not fraudulent : Jt was alſo further objected, 
that the Lady had concealed this Leaſe during her Pusbands life, 
and therefoze it ſhould be fraudulent, becauſe if ſhe had ſpoken 
thereof, ſhe might have hindꝛed Purchaſers,#c. But it was thereto 
anſwered by the Chief Juſtice, that all Actions ought to have 
their reſo2t to their firſt oziginal 3 and he agreed, it had been better 
if ſhe had diſcovered that ſhe had ſuch a Leaſe; but the Leaſe be⸗ 
ing good at the firſt, the concealment thereof cannot make it ill. 
Another objection was made, that her Baron was Tenant in Tail 
at the time of making this Leaſe, and therefoze it was a void 
Leaſe to begin after his deceaſe, (whereto the Court ſeemed to in⸗ 
tline) but-$a avoid it, Thoſe of. Councel with the Lady pꝛoduced 
Common Recovery, which had docked the Jntafl ; Whereupon 
the Councel on the other ſide pꝛelled them to pꝛobe who was Te- 
nant to the Præcipe at the time of the recovery: But the Court 
would not allow thereof; Fo2 it ſhall be intended to be a good re- 
covery; and if it were otherwile, the pzoof ought to be made by the 
other party. Another objection was made, that this was the Land 
of King Henry the 3. who gave it to Elinor with his eldeſt Son in 
Tail, the reverſion in the Crown; ſo as Griffin had not any title to 
make this Leaſe : And they ſhewed a grant from the King to in⸗ 
title themſelves. TUhereto Hilcham Serfeant ſafd, that if there 
were a gift in Tail, the reverſion in the Crown befoze the Statute 
of Donis, and the poſſeſſion hath been, time whereof, cc. in purcha⸗ 
lers; I the poſſeſſion cannot be pꝛoved to be in the „ the 

tatute 


in purſuance of the firſt pꝛomiſe, although there was not any men: Ante 138. 
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Statute of Weit. 2. Sc. It ſhall be intended to be made poſt pro- 
lem ſuſcitatam, and befoze the Statute of Donis: And ſo if a Par; 
\bu ſhews that 200 years certain Land was parcel of his Glebe, 
It is not therefore of neceflity, that the other ſhould pꝛoduce a con, 
firmatfon from the Patron and Ovinary 3 foꝛ the continuance of 
the poſſefſion makes it intendable to be accozding to Law at the 
time when it was made: Afterwards they on the other ſive ſhewey 
a 'Recow in 10 Ed. 3. (which was long after the Statute of Dont) 
moving it to be in King Ed. 3. and that the Eſtate Tail then con: 
tinued. Montague Chief Juftice (aid, he would be better adviſed ; 
CWbereupon, and by the motion of the other Juſtices, the parties 
agreed to have a Juro2 withdzawn, which was done acco2dingly: 
And it was ſaid in this Cale, That a Leaſe may be determined bp 
foxce of a condition indozſed upon the backſide thereof, if it be 
befo2e the enſealing and delivery, as well as by fozce of a conditi 
on within the Died; which was not denied by any. 
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Sir Philip Stanhope verſus William Stanhope, Trin. 
14 Jac. Rot. 612. 


E Rror of a Judgment in the Common Bench, in a CUlit of 


ed 


Annuity, where the Jſſue was, Non eſt factum, and found 
'K , again him: The firſt Erroꝛ aſſigned was, becauſe a 

Juroꝛ was returned upon the Ven. fac. Hugh Maltby, and 
upon the Diſtringas, Hugh Meltby was returned and ſwozn 3; and 
it was held to be a manifeff Uariance and Erroꝛ, unleſs it might 
appear by examination ofthe Under-Sheriff, that he was the ſame 
perſon 3 and although this was in the time of another Sheriff 
who was diſcharged and the Under-ſheriff allo; vet he being pꝛo⸗ 
cured to come into Court, and examined and the Juro2 himſelf 
whether he were ſwoꝛn, and it appearing that he was the ſame 


(i) 


Poſt. so⁊. 
Hob. 328. 
Poſt. 502. 


perſon ſo named, it was awarded that it ſhould be amended. A ſe: 1 Cr. 363. 


cond Erroꝛ aſſigned was, becauſe one John Collingham of Cort- 
lington was returned upon the Venire facias 3 and one John Col- 
lingham of Collington was returned and ſwom upon the Habeas 


Ant. 396. 


Corpus, and ſo another man not firſt returned; and in rei verita - 


te,there was not any ſuch town of Cortlington oz Gortlington, 
but it was a:Uillage called Cortlingeſthorpe ; and it was argued 
that it ſhould not be amended, becauſe it was ill, and miſtaken in 
the Ven. fac. But after divers motions, the Court reſol ved that it 


nas well enough; fo2 the alteration in the name of the Uill where , 


nt. 244. 


the Juro2 inhabited, is not material; fo2 he may be an inhabitant Pod. 654. 


of luch a Aill at the time of the Ven. fac. returned, and at the time 
of the Diſtringas returned he map be commoꝛant at another Ut , 
and ſo it map be well intended; and when by any intendment it 
may be good, it ſhall never be reverſed; And this differs from the 
Caſes, where a Juroꝛ is miſnamed in his Chꝛiſtian oꝛ Surname, 
as the Caſe in Coke lib. 5. fol. 42. TUherefoze notwithſtanding 
the Exception, the Judgment was affirmed. 


Ellis verſes Fitch. 
Ace fo2 theſe woꝛds, Thou haſt ſtoln as much Corn out of 


(2) 


my fields as is worth 9 or 10 8. After Trit of Inquiry of Da- Ant. 442. 


mages, upon Nihil dicit, it was moved in arreſt of Judgment that 
an Action lies not koꝛ theſe woꝛds; fo2 it may be well intended, 
ſtanding Corn, and then the —_ not Felony, and ſo no Actfon 
| - 2nn | lies: 
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Ant, 40. 
(3) 


Co. 3. 42: b. 


CP, 
2 hol. 2.5, 


(4). 


« of the Ven. fac. which is beloze the Action begins: And al 


md Prebend was uſually let with the Exception of all Cr: 


Ant. 153 


lies: But the Court poubten thereof, and would avviſe. 


\ A L 
G © a > — * " as. * K - 2 \ * 
- .. Goddard er ſus X. 


A ien upon the Cale; after Uetvict; (> mus men acer f 

Judgment: that one Job} Wale Wreturned upon the Ven. 
fac. and upon the Diſttmgs ole John Wats was returned an; 
ſwom, and upon the Examination it appeared that the Juroz was 
named John Wats, and not John Wale; wherefoze the Court held 
that thetryal was ill, and the Recor not alvetwable : But it was 
then moved, whether there might be a Ven. fac. de novo, oz that 
the Writ chould abate ; and it was reſolved, that Ven. fac. de noyo 


ſhould be awatved ; foz the fault wagoniy in the Cry. 


Marſham verſus Bulwer , in the Exchequer» Chanit 


Rror of a Judgment in the Kings Bench; The Etro? aun 
Led was, becauſe the Bill was filed die Mercurii poſt Odab 
Purificat. anno 14 Jac. which was upon the 12 Feb. And the patun 
being at Jſſue; the Ven. fac. bare Teſte 10 Feb. which was two bay 
before the Bill filed, ſo it was befoze any Iſſue could be fond 
and fo an ill Ven. fac. and not holpen by the Statute: But ail iz 
Juſfices and Barons held, that it ſhould be as if there han den 
no Ven. fac. Fe it cannot be intended a Ven. fac. in this aum 
being before the Agion commented, afidit is contrityto theRalj 
which mentions it to be awarded after the Iſſue jayned: 
foze they ought to have regard thereto, and not to the a 


in the Action (which being joyned theſatne Term, and by thetum 
Roll ) the award was of a Ven. fac. returnable aſſo die Merci 
poſt Octab. purificat. ( which was the fame dap whereon the Sil 
was filed, and he pleaved ) pet it was held good enough, an 
the Judgment was affirmed. | may 


Smith verſus Bole. 


" Tectione firmæ ot a Leate made by Smith, a Pxbend, to the 
EIn Bole: Upon a ſpectal Uervia, the Caſe was Mich; 


trees, and fuch like trees, rendzing 17 l. per an. Upon 8 Aug. 6 ſat, 
The Pꝛebend made a Leafe of the ald Prebenvſhip,- omitting 
the exception, Habendum a die confectionis, fo? three lives, rei- 

ng the ancient Rent, and made Livery 9 Septemb, 6 Ja. 
And r this was a good Leafe to bind the Succeflo2 by the 
Statutes of 13 Eliz. & 32H. 8. was the queſtion. Firſt, whe- 

er this Leaſe-Habendum a die confectionis, and 

after, be good oz not: Reſolved that it was; fo2 and" 


— 
— 
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made after the day, not wozking futurely, was good enough, Se- 32 8. 8. c 28 
condly, whether this exception of the trees, being in all fozmer 3 © 2*: 
Leaſes, and omitted in this Leaſe, makes it void: And it was re⸗ 
ſolved, that it was void; fo2 there being moꝛe let than was anci⸗ 
ently, the trees, and the p2ofits of the trees, and the ſoil it ſelf, is 
excepted by this exception, ſo as every Succefſo2 cannot have the 
benefit of boughs and fruits yearly renewing ;- and the ſoil it 
ſelk whereupon they grow, is excepted : But by this new Leaſe,. 
the trees and pꝛolits are let and the ſoil it ſelf; and ſo mote be⸗ 
ing let than anciently, it is not within the Statute of 32 H. 8 
and it is void by the Statute of 13 Eliz. Fo? it is not the ancient 
Rent where there be moꝛe let than was befoze : Wherefore it was 44 „ 
adjudged fo2 the Plaintiff, Vid. 14 H.8. 1. Dy. 376. 46. Ed. 3. 

22, Co. 4. 63. Co. 11. Lifords Caſe fol. 50. a. | 


Co. Lit. 44. b. 
2 Rol. 455+ 


Child verſus Baylie and others. 


| uy firmæ ; of a Leaſe of Thomas Heath of Lands in Al- (6) 
church: Upon Not guilty pleaded, and a ſpecial Uervic,the a+ A 13; 
Caſe was ſuch 3 William Heath poſſeſſed of a Leaſe foꝛ ſeventy ſix 

years of the Land in queſffon, let it unto one Blunt, from the 

day of bis death, until the firſt of May 1629. (which was thi 
months befo2e the end of the Leaſe ) if Dorothy his T7life lived 

ſo long; afterwards he demiſed, that William Heath his Son 

and his Aſſignes ſhould have the ſaid Tenements, and the Re- 

verſion of them, and all his Title and Intereſt in the ſaid Te- 
nements, fo2 all the others of the laid ſeventy fir years which 

hould be unexpired at the time of his Cives death; Pꝛovided, 

that if the laid William died without Jfſue living at the time of 

his death, that Thomas his Son (the now Leſſo2 ) ſhould have 

it fo2 all the reſidue of the ſeventy ſir years unexrptred from the 

death of his ſaid (Aike, and of William without Ilſue; and if he 

died without Iſſue, then to his Daughters: And: made his Mike 

his Executrir, and died: The rene afſented to the Legacies; 
William affigned all this Leaſe and his Intereſt thereto to the 

ſaid Dorothy, who aſſigned it to Mr. Comb, under whom the 
Defendant claims: Afterwards Dorothy died, and then William 

died without Tfſue > Thomas the Oeviſee enters, and makes 

this Leaſe to the Plaintiff; And if, cc. After divers arguments 

at the Bar, it was adjudged fo2 the Defendant. Firſt, it was co 1. 155. a; 
reſolved , where Leſſee fo2 years let it after his death, until 

the firſt of May 1629. That it was a good Leaſe, which began 
immediately by his death, he dying within that time. Se⸗ 

condly, that the Leaſe being made to begin after his death un⸗ 

to the firſt of May 1629. (the Leaſe being made 12 Auguſt 1553. 

E Dorothy his wife ſhould ſo long live) he did not thereby convey 


the intereſt-and remainder ofthe Term, viz. fromthe firſt of May 


1629. unto 12 Auguſt 1629. and the poſſibility of a long Term if 
N nn2 Dorothy 


— 
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1 Rol. 612, 


Dorothy died befoze the firſt of May 1629. which intereſt and pal 
ſibility together he might deviſe unto William Heath his Son. 
The third and main queſtion was, whether this deviſe being ta 
William Heath and his Aſſigns, with a Proviſo, that if he died 
without Iſſue living, that Thomas Heath ſhould have it; and heg. 
liens it, and afterwards dies without flue whether this alteng: 
tion ſhall bind T. H. o2 that he may avoid it: And it was reſolved 
that this alienation ſhall bind; fo2 when he limited unto him and 
bis Aſſigns, all the Eſtate was veſted in him, and he had an ablo⸗ 
tute power to diſpoſe thereof; fo2 the Law doth not expec his 
dying without Jſſue: And therefoze the difference is, where g 
Leaſe is deviſed to one if he live ſo long, and afterward to ang 
ther; the firſt hath but a qualified Eſtate , and the other hath 
the abſolute intereſt, and therefo2e this alienation ſhall not py: 
judfce him who hath the abſolute Eſtate : But when it is limited 
to him and his Aſſignes, then the Proviſo thereto added, is voi 
to reſfrain the alienation : And the limitation to the Heirs ofthe 
body, and the Proviſo be all one; fo2 all long Leaſes would te 
moze dangerous than perpetuities: And therefoze this Caſe 
differs from the Caſes in Co. 8. fol. 96. & 10 fol. 46. Lampe 
Caſe, That a deviſee fo2 life could not bar him in Remainder: In 
Lewknors Caſe was cited Anno 13 Jac. in the Erchequer-Chan: 
ber; wherefoze it was adjudged fo2-the Defendant. Note, upa 
this Judgment a TUrit of Error was bꝛought in the Erchequer 
Chamber; and the Erro2 aſſigned in point of Law, that the Re 
mainder of this Term limited to Thomas Heath after the death 
of William without Jflue then living, was good, and the alien 
tion of William ſhall not bind him in Remainder : And it was 


argued by Bridgman, and afterward by Humphery Davenport 


fo2 the Plaintiff in the TUrit of Error that it was a good Lin 
tation of the Remainder of the Term to William and his Afigns, 
with the Proviſo , That if he died without Iſſue then living, 
then the Remainder ſhould be to Thomas, cc. And that it is-n0 
moꝛe in effect than after his death; and therefo2e it differs from 
Lewknors Caſe adjudged in the Exchequer where a deviſe of a 
Term to one, and the Heirs of his body; and if he die without 
Iſſue, that it ſhall remain to another, was held to be a void Re 
mainder: Fo? he cannot limit a Rematnder upon a Term, alter 
the death of another without Jſſue 2 But here it is but a Remain 


der after the death of one without Jfſue, viz. William dying without 


Jſlue then living: So upon the matter it depended upon his 
death, and therefoze not like to the ſafd Caſe, but it is agreeable 
to the Reaſons put in the Caſes of Co. 8. Rep. fol. 94.Matth. Man; 
nings Caſe, & Co. 10. Rep. fol. 46. But it was argued on the 
other part by Tho. Crew and George Croke, that the Judgment 
was well given in the Kings Bench; fo2 here the Limitation 
being to William after the death of the Deviſozs wife, of all his 
Eſtate and Intereſt to him and his aſſigns, it is but a * 


nee . ro x d woo. % ² 5 v LL = 


2 E 


— 
2 
EE 


—— 


— Ja c 081 Regis in Banco Regis. 461 


der, fo2 the Feme may outlive all the Term, and then this deviſe 
of the Remainder of the Term is given to him in particular, and 
William hath but a poſſibility; and then to limit it to Thomas 
after the death of William then living, is to limit a poſſibility up- 
on a poſſibility, which is againſt the Rules of Law, as it is held in 
Co. I. Rep. fol. 156. in the Recto2 of Chedingtons Caſe; & lib, 8. 
fol. 73- the Loꝛd StaffordsCaſe. Secondly, that this limitation 
to Thomas after the death of William without Iſſue then living, is 
all one as if it had been limited upon his death, without Tiſſue 3 
ind the addition ( Then living.) doth not alter the Cale: Fo2 
at the firſt limitation, non conſtat, that he ſhould die without 
Jſuez and the Law ſhall not expect his death without Iſſue: 
And it is not like to the Cale, when it is limited after the death 
ol one; foꝛ it is certain, that one muſt die, and it may be that 
he may die during the Term, and the Law may well expect it: 
But that one ſhould die without Jſſue, the Law will never expeg 
ſuch a poſſibility, no2 regard it; and it would be very dangerous 
to have a perpetuity of a Term in that manner; fo2 it would 
be moꝛe miſchievous than the Common Caſes of perpetuities 
which. the Law hath ſought to ſupp2eſs 3 and therefoze it was 
ſaid, that this caſe was like to ſome of the Caſes which had 
been adjudged, That the Remainder of a Term after the death 
df one perſon is good, and ſhould not be deſtroyed by the alienation 
ofthe firſt diviſee, Vid. Co. 8. 94. Mannings Caſe, Co. 10 Lampets 
Caſe, Plowd. 520 & 540. Dy. 74. 277. And after divers argu⸗ 
ments, all the Judges of the Common Bench, viz. Hubbart 
Winch, Hutton and Jones; and all the Barons-('beſides Tanfielc 
Chief Baron) agreed with the firſf Judgment; fox they laid 
That the firſt grant oz deviſe of a Term made to one fo? life, | 
Remainder to another, hath been much controverted, whether ſuch er. %, 
a Remainder might be good, and whether all may not be deſtroy⸗ Poſt. zie. 
a by the alienation of the firſt party; and if it were nom firt 
dilputed , it would be hard to maintain; but being ſo often 
adjudged,: they would not now dilpute it: But fo2 the Cale in 
1 where there was a Devile to one and his Aſſigns, and 
he died without Iſſue then living, that it wauld remain to a⸗ 
nother; it is a void deviſe , and it is all one as the Deviſe of a 
Term to one and his Heirs of his body, and it he die without JC- 
ſue, that then it ſhall remain to another, it is meerly void: Foz 
ſuch an Entail ol a Term is not allowable in Law, ſoz the miſ- rol: 612; 33 
thigf.-which otherwiſe would enſue, ik there ſhould; de uch k 
doubted thereof, eſpetially by realon of a Judgment given befoze 
in the Kings Bench, Hill. 9. Jac. Rot. 889. betwirt Rethorick and 
Chappel, where William Cary poſſeſſed of a Term fo? years de- 
35 it to his Feme fo2 her life, and afterwards that John his 
on ſhould have the occupation thereof as long as he had Iſſue; 
Ind ik he died without Jſſue unmarried, that then Jaſper his 
younger 
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younger fon thould habe the occupation thereof as long as he had 
Iflue of his body; And if he died without Iſſue unmarriev, je 
deviſed the moity to Dorothy his daughter, the othermoityto Ro. 
bert and William his Sons; and made his Feme Executrix, who 
aſſented to the Legacies and died; John and Jaſper died without 
Aue, unmarried ; and after ward Robert and William entred upon 
the Defenvant,claiming the moity, and lets to the Plaintiff; Upon 
a ſpecial Uerdia, all this matter being diſcovered, it was ay. 
judged fo2 the Plaintiff, that he ſhould recover the moity which 
is all one Caſe with the Caſe in queſtion : But the Dekendantg 
Counſel in the TUrit of Error ſhewed, That there was a viſe. 
rence betwirt the ſaid Caſes fo? firſt, in that, there is a den 
but of the occupation only; but here, of the Term it ſelf, Se 
condly, it is a deviſe here of his Eſtate and Term, to him and his 
Afſigns, wherein is authozity given, that he may aflign, 
the limitation is there, if he die without Jie unmarried, which 
is upon the matter, that if he die within the Term, fo2 ik he be nut 
married, he cannot have Jfſue : But in the Caſe here, he might 
have Jſſue ; and yet if that Jſſue ſhould die without Jfſue in his 
life time, it ſhould remain, which the Law will neither expea ng 
will ſuffer. But the Juffices and Barons, by the aſſent of Tu. 
field, all agried, that Judgment ſhould be affirmed ; and in Hil 
20 Jac. it was affirmed. 


| Large verſus Alton. 
YRohibition was prayed upon the Statute of 5 Ed. 6. c. 4. ft 


bzamling in the Church-yard 3 becauſe Coſts were there g 
ven, ac. and it was denyed per curiam: The Coſts being there 


co. 4. 20. a. Pro expenfis litis; otherwiſe, ifithad been pro damnis. 


(8) 


TOte, That one outlawed prayed to appear by Attorney ; and 
upon an Affidavit made of his ſickneſs, the Court ex gratis 


ſpeciali allowed him to appear by Attorney: But the Clerk wascon- 


manded to enter it, Quod venit in propria perſona ; For the Laws 
elcar, that upon an Outlawry he'ought to appear in perſon. 


Sir William Read and his Wife verſus A. 


3 Aion upon the Caſe againſt A. fo2 theſe woꝛds ſpoken of the 
* FA antiffs wie; Thou art a forſworn Whore and an old Bad: 


and avjuvged that they were not actionable. 


_ . ˙ „ es ita oo ame to of vm ou zz . cc. 
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Athill verſus Corbet. 


MReſpaſs: Fo the taking of a Gꝛeyhound with a Callar; The 
Dekendant ſaith, that the Dog was caurſing an Mare in his 
und and therefsze he took and led him away: Nhereupan the 
ntiff demutred ; and adiudged fo2 the Plaintiff, decauſe the 


&2E.2. Avowry ; adjuvgedthat Replevin lies of a Ferret. 

Hutchins verſus Glover, Hill. 14 Jac. Rot. 221. 
E ectione firmæ: The Caſe was ſuch; Hanby being Jncumbent 
de 


J 
Patron ) and Glover the Defendant ( whom he intended to pꝛe⸗ 


Plea is frivolous, UUhereby it ſeems Tretpaſs ties. And 12 H. 2, 
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(10) 


(11) 


of A. and lying in extremis, one Wingfield (who pꝛetended to - — 


ſent to the lald Church) entred a Caveat with the Bichap in this 


manner, Caveat Epiſcopus Norwicenſis ne quis admittatur ad Ec- 
deſiam de A. niſi convccati Glover & Mangfld: The next dayfol- 
ldwing, the Parſon died; Nanton a ffranger preſented Morgan, 
who was admitted and inffituted; immediately after Wingfield 
nelented Glover, luho was admitted,inſtituted,and induced; after: 
ward the King (being found by Jury to be the true Patron) 
nelented Roan, who was admitted, inffituted, and indeed; and 


after that Morgan wasfnducted : And the ſentence in the Spiritual 


Court being declared to be inanis, irrita & nulla by reafon of the 
Caveat entred by Wingficld,6c. Roan entred and let tothe Plain: 
tiff, 8c. And it was argued at the Bar by. Henden Serjeant fo2 


the Plaintiff, and by Davenport fox the Defendant; and after- 


wards by the - Juffices: And Juſtice Houghton held, that by the 


2 Rol. 349. 


UQmifſion and irffitution, there is a plenarty againft common per- co. Lic. 119. b 
fs, as 11 H. 7. 29. Dy. 360. Co.. 133. but the Church is open 4. 


ts the induction of the King, lo as this Caſe reits only upon conſi- 
deration of the Caveat, what aid is given to Glover thereby, the de⸗ 
termination of the Canon and Civil Law being contrary to the 
Common Law 3 che right ok Patronage being tryed in foro 
Ecclefiaſtico in other Mations, but as Linwood ſaith, Aliterutitur 
in Anglia; therefoze in ſuch Caſes, they ought to adjudge after 
the Common Law. Vid. Dy. 293. Bedingsfields Caſe, and Doctor 
and Student fol. 113, A man deviſeth 10 l. to I. S. to be paid at his 
fullage, andhe ſues fo2 it when he comes to the age of twenty one 
pears; although by the Eccleſiaſtical Law, full age is at twenty 
five years, yet in that Caſe they ought to adjudge after our Law; 
und a difference was taken betwirt Acts of Parliament and Sen- 
tences in Ercleftaffical Courts; fo2 an Act of Parliament may 


mate a nulltty, as if the thing never dad been done, as 4 H. 7. co. 8. 135, b 


St. Legers Cafe, that which was puniſhable: was madediſpuniſh- 
idle ; but othetwile of a ſentence 2 And in this Caſe, if on = 
8 | ene 
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2 Rol. 220. 


( 12) 
2 Rol. 804. 


2 Rol. 804, 


2 Rol. 804. 


(13) 
Hob. 266. 


and not at the time of the Judgment of the Putlawzy. Vid. 3 
H. 6. 46. & 29 Ed. 2. But to pꝛove that this aſſignment was gan 


tence ſhould make the admiſſion and inſtitution void ab initio, | 
would deſtroy the induction of the King, and make the Cuperin, 
ſtitution (which at the firſt was meerly void ) to be good; am 
this ſentence map be twenty years after the induction, whereby | 
may happen that the Patronage ſhould be loſt : -Wherefoze 
ment was given koꝛ thePlaintiff, and that theKings pꝛeſentee na 
the lawful Jncumbent : And Montague ſaid, that the Caveat; eq, 
tred in the life of the Jncumbent was idle, and to no purpoſe; an 
Doctoꝛ Talbot then ſaid, that a Caveat is of fozce fo2 thꝛee man 
only, and that any one may ſafely pꝛelent after the end of thy 
months, as if no Caveat hav been entred. | 


Carters Caſe. 0 


Rror bzought to reverſe an Outlawyy koꝛ Murther; The & 

r02 affigned was, Quod tempore promulgationis Utlagaie 

& diu antea & poſt he was in partibustranſmarinis, viz. — Her 
lem in Hollandia, &c. And the Attoꝛney General conkeſſen t: 
And it was moved at the Bar, that this aſſignment of Erro 
ill; fo2 he ought to have ſaid at the time of the Exigent a 


was-vouched on the other ſide, 1 H.7. 13. 7 H. 6. 25. and the zw 
book of Entries 23 Eliz. Skirrows Caſe. Et per curiam, JF a ta 
commits a Burther, and after Exigent awarded, he flieth out 
the Realm, and afterhe is outlawed, he ſhall not reverſe thisen 
lawpy fo2 that cauſe ; fo2 he departed deſtinato conſilio, and upg 
ſet purpoſe to avoid the Law; and therefoze by his abſence il 
ſhall not have the benefit of the Law; and if one commit Fein 

o2 Purther, and after Exigent, and befoze Outlawyp departs, a 
afterwards bꝛings Erro2 thereupon, and aſſigns his ablente in 
Erroz, the Kings Attomey map reply, that after the Exigent, a 
befoze the Dutlawyy pꝛonounced he departed: But fo2 as much 

in this-caſe the Attozmney General hath confeſſed 3 Et non coaſtat 

to the Court that he departed 3 fo2 that cauſe, the Outlawwws 
reverſed, and he pleaded to the Indiament Not guilty, &c. aw 
was found guilty of homtcide. | 


Holford verſus Platt. 


Sſiſe of Novel Deſſeiſn : The Tenant pleads a Recovery in 

a foumer Aſſiſe againſt him; The Defendant replies, that 

he was an Inkant, and avers, That he was not Terte⸗ 
nant at the time of the Recovery, but that Platt was 


Tenant, and that it was a recovery by default 3 —_—— 
ena 


gl 
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int; the Aſſiſe. ſhall not be taken at large, becauſe it is matter 
f Recozd, whereto he ought to anſwer, 10 H. 7. 5. 8 Aſſ. Pl. 16.3. 
3 H. 6. 27. 14 Ed. 3. Title Ayell 1. and the opinion of Parning, 
where, a Recovery by default is pleaded in an Aſſiſe, that the 
- Plaintiff might notwithſtanding be received to aver his IUlrit) 
das denped by the other Juſtices to be Law; and the Caſe 
9 Aſſ. Pl. 10. (where in an Aſſiſe bzought, the Tenant plead- 
„ that be recovered againſt a ſtranger in an Alliſe the ſame 
and; and the Plaintiff made Title ta himſelf by general 
llegattoht, 'C viz. ) That long time befoze the Writ bought 
x was leiſed until diſſeiſſed; and Iſſue being thereupon , The 
(tle was awarded , withqut chewing how he came thereto ) 
pas held by him to be gg Law-: But the Caſe at the Bar dif- 
bred from it. fo2 here t e Recovery is againſt the Plaintiff him- 
we, aun in the other it was againſt a ſtranger: And where 
dach been - objected, that if.a man hath a Judgment to te- 
ther in an Aſſiſe , the Tenant in ſueh Cale may bave an AC 
For an higher. nature; it is to be intended, where a Seiſin 
Kul be a 1155 which is moꝛe ancient than the diſſeinn 1 Foz che 
county Finds all Seilins, which ars 2»5/*y tothe ürſt Deſſeiũn, 
Neis the Caſe of Dower. The ſecond allegatlon is, Thatthe 
Patneiff, (Detendant at the time ol che former Recovery ) was 
A. Infant and. pet is: To that he anſwered and agreen; that 
©I0fant thall have divers Paiviledges which a perſon. ol full 
ne ſhall 1 ot. | ave, 1 and 2 Phil. and Mary. It Judgment be Dyer 104 · a 
Men gag an Inkant b Default .: after the default be ſhall 1 Cr. 307- 
We a Tcit ot Error, and. reverſe the Judgment kor hig-non- 3 ©" 5* 


17 


ite” fald, if an Infant after appearance makes default, 
W\ Ur- all be given againſt him, and he ſhall not reverſe 3 Cr. 309 
14 Kd, 5 Saver default. 40. 17 Eg. 3. Saver default. 78. 34 Fd. 

5 Ed>4« 16. 44 Ed. 3. 24. And if default; ſhall not bind 
fant-then. a Recouexy could not be bad againſt; him unefl 
79 K e Caſes in 7 H. 4. 22. here an An- 
| aft AUUe » g 


Caſes in 

bung an Allile  afiy; was-barred 3 and afterwards. balngs 
cire facias. £0 exetute a 65 fame Land ; and the bar 
* „* 92 . _ . 0 n 
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in the Ace pleaver again him wos not allotbed: Uny M 


Ed. 1. Title Infancy , er. may ſeem to contradire his optnjg 
bo ſuld, there was a Wſſerence betwirt a coneiubding 

ing, and a Bar of his right by Javgment. Ehe third ajtey 
tion wan, That Holford' was not Tenant of the Fraho 
Chereto he ſuld, that that ſhould not Help him, fo2 


be allowed to piend Non Tenure: generally again A © I 


ment; as 14 Ed. 4. 2. Doderidge Juſfice atguen to the 
fr6ry, and ſai, That a Recovery was not fo fatrev, but th 


it might be falſified POET Recoverp to the chi 


as aiſo betwirt the ſame par N 


concerning an Inkunt; and as it appears by D 925 4 1 0 


Ed. g. The: Judges ought to be his Coun KI. 1 
Caſe al(v: ithe Inkant cannot habe Error 02 reg 
therefoze he map falſifie : Firff, here is a Title and Judge) 
pieavev againſt an lam, whereas his Title is not-difcg 
ten, which ought to be done two ſeveral ways, ( viz. ) 1 
pearance, — Fir oe his appearance in two mann 
(viz. ) ſur confeſſiou, o; ſur vient dedire-1 It an Infant in m 
fiſe will confeſs ,- the Court ſhall not receive His Conte Mort | 
and it he will not pledd, the Jury fhall not inquire upon jþ 


ann ſa will not dil over his Title, his pefault is is efthermerans wy 


1 Cr. 307. 


gentia, uns chat ail not prejudice him, 17 Ed. 2. Teer det 
78. 12 Aſſ. Pl.. 37. 14 24 3. Saver default 40. 07 it 18 tegligen 
— contempt, ag Bracton calls it, and is in the ſame ren 
parture' in veſpight of thy Coutt, 108 if he n 
— 3 and there Judgment than beg hs og 
et, arne ene webs ven ghet i, e 72253 
it ven ug m, upon Larhes} ok 
[e's Crit of Bron, al alle edge that he was an Inkunt, ant 1 
tu wn given againd him by bekault, and the other ſhall not plt 
Io mllodtetrmatum, bit the She hail . 
bids Caſo he ranorJefp bie b by u wo of Errors 
ep rk e ata OY 


7 0 n ts fark 


Fil, If F708 —1— 1 05 1 


— . 1 rare 
Temas B. and le in A. 
Jvaa-tenennet in * the 

— Roooveyy 12. 

I 


20 


i. 


Termino Hillath anno decimo quirito 


— OI _—o—— — 


leads m Bar, the Plelntif hews all his Title at large, wi: 
Ten ey RE Cot 
an ence Ive | . 

a ths Tenant 3 aud hs aſd, That this Ale 2 


ere agacnit | 
— ght of a Stiln, to the Dmleidng alledged in the firſt Ah 
and cited, 3 Ed. 9.46. 13 Ed. 3. Tithe 6. 22 Hen. 6. 18. 21 Ed. 4, 
23. & 21 Afl. Pl. 9. Anv as to the Objection, Quod judicia reddit 
u Curia Regis, &c. it holds not in this Caſe ; for as Doderidze 
ſald, It cannot. be — — by any of the ſafs waßs r An mant 


ltd is out of the lernt ol this Statute; k a Judgment 
aitiſt an Infant ſhall not bind him "$02 all Judgments 
Kher by award, by confeſſion, by Went "0249 trym 5 'Fot thi 


firſt Jupgment by award Hall not; ko: as - pk. 17, 
he may plead Reteaſe in Bar aktet ant Aſſife awarded: Uh... 
H. 6. 14. Judgment in Account agaſaſt-an Jukant, that jy 
Hall accoanf , doth not bind him, k he voth not enter int 
Pl. 52. Thirdly, upon tryal by defaiit; ag 3 H. 6. 10. & 18 
Af and fourthip, unon Judgment, by tryal, that it ſhall tot 
bind an Infant the Book of 33 H.6. 21. that if there beq 
Txpal by Uetdia, it ſhall bind an Infant, is to be expaum 
by 7 H. 4. 25. where it is ſafd to be in a Tryal;/ where the n 
fant wall once appear; and foz authoxtty in the Caſe, Vid. 18 
Al: 16. 26 Af. Pl. 6. And Aflile was theteupon awarded; an 
ater this demurrer adjudged fo2 the Plaintiff 3 the Tenant u 
Paſe. 16 Jae. beiug demanded made default: TTheretpon th 
Jury urp were Tirerted by the Court to enquire only of Damags 
No new by the vemueree ofthe Conant; as 15 All f. 15. bn 
ellen by che de ot che „as 15 All. pl. 15. K 
Aff. Pl. a. if in an Afliſe the Tenant pleads a Releaſe in . 
whith is kound againſt him, the Ae Gall be awarded in right# 
damages; and it is there ſald, with a Nota, That if Teunt 
leuds in Bar, and aftetwards vemurs in Judgment upon un 
et poſit out of the point of the Afife , and Judgment pals 
upon the Demurrer agatnſt-him, that the Alice ſhall be awards 
in point of Damages, and not at large; and 3 1 H. 6. up 
Plea pleaded; which is ont of the point of the Afſiſe, Seiſmn thi 
de talen to de confelſed; and the Jury ſhall inquire only of 
Damages, avs the Judgment was here given according. 


« a 


Southern verſus How. 


Nie bez, wherein the Plaintiff declares , Chat th 
F Deferivant being poſſeſſed of divers goods, viz. of thee com 
bereit Jewels, and habing Factops M Barbarie , and: knowi 


* 
. 
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that the Plaintiff was beyany the Seas, be acquaineed-hit Fantez 
therelpith and commande him ta conceal the countenteiting 
thereof 3 and Tireced him to:the-Plaintif,: being there ; and the 
Fago2 came unta the Plaintiff and intreated him to falt thoſe 
zonels foz him, teiting him they wers good: Jewels + ipherevpen 


the Plaintiff, not mowing that they were counterfeiy ſald the 


qeivets, being of the naue 100 l. to the ing gf: Rarparie fog 
gon l. and deltuered-themoney ta the Fagc, it od 

ta his Malter: That the ing ol Barbaric after imat | 
were touuterteit committed the Plaintiff to-Paiſon,untihe xepaily 
wthe-ſain King 80 l. Andthat aftermards the Plamitif(raguelien 
the Defenvant to pay back unto him the laid 800 l. and he red 
ed. The-Defendant pleaded the general Aue and the Jury ur- 
an n ſpecial Merdic found all this matter, excepting, Chat the 
— directed his Fadoʒ ta the Plaintiff; and that the 

efenvant had commanded his Fadioq not ta dilcoter{-that - 

Jewels were counterfeit: And it was argued faz the JItaintiits 
Firft, that where one is party to a fraud, ali which follows by rea- 
an of that fraud, ſhall be ſaid as dane by bim; and here the De⸗ 
fendant is 
here counterteit; 
them in Barbary: 


JO by ſending his Factoz and ſejling 


(nv in this Cale, it is a deceit although there be not any warrat- 
toy a8 9 H. 6. 53. & 21 Aſſ pl, 41; & 42. Aſſ. pl. 8. 7 H. 4.15. 11 E. 
+ 6. 5 E. 4. 126, K. Co.. 4 18. b. 20 H.6, 35. and Chandler und 
Lopus Caſe adjudged in this Court 1 Jac. iubere one ſells a Bezar 
fone, ſcicns that it was counterfeit, and he did not warrant it, vet 
im that it was ſeiens, the Plaintiff had jungment. Secondiy,he held, 
that although the Jury had not found all the matter contained in 
the Declaration, yet becauſe they have found matter ſufficient, that 
the Plajntif (yall recover: And to that purpoſe were cited Bridges 
Caſe, in Dy. 75. and Sir John Sydenhaos Caſe verſis Man in this 
Court, where words were, If Sir. John Sydenham could have bis 
will, he would kill, &c. And the Jury fatind that he ſpake theſe 
nds, I think in my Conſcience, if Sir Johm, &c. it was adjudged, 
what aithough the Cerdic be vifferent, yet becauſe the matter in 
the Uervice was ſufficient, the Plaintiff ould recover, 4c. Do 
here, & And it was argued to the contrary fo2 the Defendant , 
that the finding in the Uerdic is ſo material a Uariance , that 
there remains nat matter ſufficient in the Declaration to main- 
tain the Action: Firſt, they cannotbe ſald to be counterfeit Jewels, 
becauſe it is confeſſed by the Plaintiff, and ſo found by the Jury, 
that they were of 'the value of a 100 1, which is a competent va- 
ne t good Jewels; and the value of a Jewel confifts in the E 
matinn of him who will buy it;; and to that purpoſe was cited 
&& 39 Elx. in the Common Bench, Dampat verſus Symſon. Se- 


d to that purpoſe were cited Plo yd. Comment. 
173. Sanders Caſe of thepoiſsned Apple, & Co. 9. 8 1. b. Gores caſe, 


condip, becauſe. there was not in this Eaſe any Warratity made z <'52o- 
- to 


—_ 


acta in this fraud; Firſt, by bis knowing they 


Ant. 407. 8. 


Termino Hillarii anno; derimo quinto = 


Poſt. 690. 


Co. Lit. $6, a. 


A nt. 199. 


antwered tu chat objection, that fo2 the ſale by the Servant Th 


whe Paine that it was a good Jewel; as 1 Ed. 4.6.7; Hg 


S 13 Hit. Thitdiy, fox that the deceit voneunto.the: 
tiff to four: to be done by his ſervant 3: and: the. Jury find, that 
the Mater did not connnand the Servant toi-conceat them tu it 
rotinterfeit and then by his general power to ſell, the Mate 
Hallnot be charged, ik the Servant exceeds his power. Vid.gR 
6. 33. & Doctor & Student, 137. Fourthly,. fo2: that the 
had but a. pon gtuen hem from his Pater to le, which power fe 
camiob iſſignu over to any other : Theretoꝛe ta theſe materiat 
riances dn Aton upon the Caſe, Beiug an action tounded upon ths 
truth or his Cale, which ir it fall, the Action alls perich, de tan 
teivev the Action was not maintainable : And to that opintsit the 
Juſtites tnolfned, and puncipally foꝛthe third realon .: and in Tan. 
16 Jad. it uus argued again by Davenport fo the Plaintiff, who 


Maſter ought to be reſponſible; and he ſaid, that as che [frat 
in the Baſfer was general, and his direction fo2 the ſale therein 
ſo he ſhall be anſwerable fo2 the Damages which any particy 
lar perſon hath thereby; and compared it to the Caſe of 27 K8 
h. ot a Nuſance in a pigh way; and what is done by the Seren 
the Maſter chall not avoid; appears 9 H. 6. 53. & 11 E. 4. 6. Lay, 
5 E. 4. 17. Dy. 238. In this Caſe alſo the Maſters receit ofthe 
money toꝛ the Jewels, joyned with his precedent command, hai 
thargehtmſelf;- fo2 an aſſent ſublequent without any precedent 
commandſhall charge him, as to his own Ac. 2 H. 7. 17. 2H, 
18. And as to that Dbjection, That there is ſuch material van 
ance betwirt the Uerdic and the Declaration, that it deſtroy 


the Action; He ſaid, that where many circumſtances are a 


ledged to induce an Action, and ſome part of them material, and 
ſomenot,if.fo much be found by the Uerdict to maintain the Aion, 
it is good enough: Otherwiſe it is in an Aſſumpfic founded upon 
two Confiderations; if the Jury find the one, and not the other, 
there the Action falls, becauſe the Aſſumpſit ig founded upon the 
total Conſideration, as 27 H. 8. 24. Sir Thomas Coyentry Sil 
licitoꝛ General fo2 the Defendant, and he vouched ſeveral Caſes 
wherein the Maſter is not charged fo2 the ac or his Servant; am 

as to the Book ot 9 H. 6. 53. urged againſt him, he ſaid, that Fir. 
N. B. f. 94. is otherwiſe, which is, That if one ſell certain Pipes 
ol Mine with warranty, and they are cozrupt, Action upon the Caf 
lies, which implies that it lies not without warranty; that may 
be reconciled, fo2 as 11 E. 4. 6. ts, it ũ man ſell coꝛrupt Uicuals, 
Action upon the Caſe lies without warranty, becauſe it is proht- 


bited by the Law to ſell coxupt Uicuals 3 But in the ſame Caſe 


of Wine: ik it be (mall TUtne, and the party buys. it fo 1 
Wine, no ſuch Action lies; and in this Caſe, although the D 

kendant commanded his Servant to ſell, #c. it is not to be — 
a ſale in lawful manner, as 11 Ed. 4. & 9 H. 6. 5 1. 13 H. 7. 15. he 
abe alſo in this Caſe hath not alledged any legal — 


. 
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tu he ought to have alledged, that he was arreſted and impui⸗ 
ſoned after —— the Countreyof Barbarie 3 itt it the Jm- 
Jortous, t 


onment n he hath damage, as 
112 8. 3. A dwin on on pon the Sac, the ottghtin the o⸗ 


k rewedy 5 Maſter: And 
Jidged 33 P. 

lire 101d very. ge 

fh wall, Me 
hother, who mia p 
ind an action upon the Cafe 6 
Goth, for this deceit, and adjudged Ec maintainable; and the Court in 
the prinelpal Cafe iclined in their opinions againſt the Plaintiff. 
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(Tr) 


Ant. 432. 
Ant. 391. 


(2) H Art being Indicted in London, fo2 a Reſcous made to a Set- 
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Burwel verſas Wood. 
O2 ; fo that the Defendant cobenanted by 


7 
f 


LY © 


| ture, whereas he had ſold to the Defendant all his, 
| pyhold Land in Framlingham, That it it all erceeth 
bois quantity ot 8 acres (to be meaſured'accowing to't 
', © -popoztion ok ſixteen foot and an half to every Pole 
That he ſhouldpay fo2 every acre over and above the 8 acres, { 
to be meaſured ) accowing to the lald rate ot 41. koꝛ every ate; 
And alledgeth in facto, that the Copyhold' Land was 12 fan 
meaſured by the ſald meaſurer : And foz that he had not, zh 
16 1, fo? the ſaid 4 Acres over any 2 47 the ſaid 8 acres, 
bꝛought the ſatd Action. The nt pleaded, that dhe 
were not 12 acres meaſured, cc. And Jſſue thereupon, and found 
fo2 the Plaintiff : And it was moved in arreſt of Judgment, ihn 
the breach was not well aſſigned, becauſe it is not well alledge, 
that the Lands were admeaſured ; fo2 until meaſurement, then 
pluſage above the 8 acres cannot be known : And the Defendant 
bath not bzoken the Covenant, until he be required to pay, | 
ter the admeaſurement, which ought to be notified unto the De 
kendant: Sed non allocatur; fo2 the Plaintiff might admeaſuret | 
pꝛivately, and he need not tell the Defendant when he admeaſures il | 
ft, but he taking upon him to demand lo much, (whereas in ri 
veritate it is but fo much) which the Defendant affirms, an Acton 

well lies „ and here the Iſſue being, that they contained ſo much 

to be attheaſured, 4c. TUhich being found, it was held by all the 
Court, that the Declaration was good enough. 


DE add Aa A. ans un > cw co = 


Harts Caſe. 
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jeant of the Mace, upon a Plaint in London: Upon — 
| guilty 
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 {tipas moved, that the Declaration was not good, no2 gided by Ant. 3 
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yuley, it was found fo2 the King, and a Fine aſſeſſed of x01, and 
ſmpulonment without Bail oz matnpaiſe, and to find Sureties foz 
his good behaviour: Anda Writ of Error being bꝛought, the Er⸗ 


| r02 afſigned was, becauſe it was not vi & armis: Sed non alloca- 


tur; fo2 although it were Errq at the Common Law, pet it is 
made good by the Statute of 37 H. 8. cap. 8. Secondly, becauſe- 


{tis not alledged, that he made the arreſt by vertue of aCUarrant, : 


then he had not any authoꝛity: But becauſe the Jndictment co. 9. 68. 2. U 
was, that by vertue of-a Plaint befoze ſuch a Sheriff, naming 
him, ec. he was lawfully taken oz arreſted, it is to be intended that 
he had a good Warrant ; and therefoze was well enough: Where: 
upon the Judgment was affirmed. 


S 


Dent verſ#s Parſo. 


Eplevin 3. The. Defendant avows fo2 361. Rent fo2 a year (3) 
and half, being 25 l. by the year; The Plaintiff pleads pay- 
ment of 12 l. And another Jſſuewgs bꝛought ko the 24 {. And fo2 
the firſt Aue it was found fo2 the Plaintiff, and damages and coſts 
taxed by the Jury; but it was found againſt the Plaintiff fo2 the 
ſecond Jfſue 3 and now moved, that the Jurtes finding of coffs 
ind chargesfo2 the Plaintiſf, is void; fo; when part is found fox 
e avowant, he ſhall have return, and damages and coſts; and 
e return ſhall be koꝛ the Defendant, where any part is found foz 
him: CUhereſo2e it was adjudged accoꝛdingly. 12 


8 


» Pb 


Marſhal and his Wifc verſus Doyle. + 


. by Baron and Feme, fo breaking of the Cloſe of the 
1 Baron, ad damnum eorum : And fo2this cauſe after Uerdic, 1 cr. £4, 


the Statute 3 and it was ſo adjudged. - oſt. 644,65; 


Barmund verſus... ; . 0 tg 


A. Ctjon upon the Caſe, fo; ſaying,. That he had twoSiſtards, C5) 
and ſhould have kept them: By reaſon of which wows, dif 
cod aroſe betwixt him and his Wife, aud they were likely to have 
been divozced 2 After Uerdic, it was moved in arreſt of Judg⸗ 
ment, that theſe. wows were not actionable ; becauſe-he doth not x 
thew.any temporal joſs, as loſs of marriage, 02 the like: Bug *. 32436 
this imagination to be divorced, is not to any purpoſe,-fo it is but 


* . 15 


acauſeleſs fear; and of that opinion was all the Court 3.TChere- 


* - % 


melt was adjudged fozthe Defendant. - 
Ppp Furnis 
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Furnis verfus Leiceſter. : 
Aden upon the Caſe ; for that the Denman fl fills & tow 
tive (016 wits him ſuch a day 220 Sheep, alfitning, that 
they were his own Sheep, ubi revera they were the Sheep of 7.5, 
Che Dekendant pleaves Not guilty, ans found autant t: hy 
it was moved in artet of Judgment, thit che Action lay not; i 
cauſe he both not ſhew, that the Detendant has eommitted . 
offence in affirming them to be his; and he both not Hetb 
had any damage, 02 that J. S. had te⸗tanen then, oz ſued 
them, as 42 Afl. 8. Sed non allocatur; fo? the ſale of goods thi 
Ant. 199 Were not his own, but affirming them to be his goods, knowing 
3 Cr-44 them to be a ſtrangers, is the offence, and cauſe of the Action; am 
if he ſhould tarry until the fd were taken from him again, | 
might petadventure de miſchievous wits him, and he ſhoudyſht 
without rethedy: Therefore, abſente Montague, it was adjudged 
fo2 the Plaintifi, 
Kitkeria verſus Thompſon. 
(7) Enge Biba: Upon a ſpecial Uerdict the Coſy way futh 
| | One Richard Greycroft was feifed in Fee of the Land n 
gueſtlun, and by Jtivefiture cobenanted with Richard Boks 
well in conſideration of 2001, paid by the ſaid Richard Boks, 
as in conſideration of a Marriage betwirt Leonard his Son, 
and Ann the Daughter of the ſatd Richard Boles, to convey the 
Land to the- uſe of the ſald Leonard and Ann, and the Heir 
of the Body of the ſaid Ann to be ingendzed, and to his rig} 
lis; the Garriage: tithes effect ; the Father dies bervee the 
. e, Lechard itt petronnarte of hes Fathers Covenant 
IJ ee the Edurahce accotbingſy 3 afterwards they have Ii 
Richard the Leſſo23 and - affkrbarys Leonard - jnfeoffed oft 
Woodroff, and Leonard and his TUife levied a Fine to the 
ſaid Woodroff, under whom the Defendant claims; And 
— Greycroft. enters as e a foxfriture by the Statute 
re Fien 7. And . — er this entry was lawful oz not, * 
18 this being a Convepance Well * 


G Face Miche Feue, us Tot a Purriuge, 


ing a way to c a ſopnture, it hall be per 
e 1/696 Statut of 1's Hen. 7: Atty ft was ke 
i wed”, Wat eum s fy the 8 86 00 7 ork 
— 2 be rity lr e or . 19 05 1 
cr. 244%  it6} And e walt bs eppolived een her the kette 


and mention of the laid Statut. VII. 3 H. & Vary, By. 746. 
& 248. Secondly, it was moved, whether this were an _ 


call in the Feme only, o) in the Baron and Fene; 3 fo2 if it be an 
Eſtate Tal in the Baron as well as in the Fez ; then it ig 
clearly a good alienation out of the 'Statutez and it was an 
Efate Taile in the Feme, and but an Eftate fo? life only in the: 
Baron. Thirdly, (which was the-pzincipal queſtion )this being a joyn · 
ture within the Statute, whether the altenation by the Fene 
with her firſt Wusband who limited it, be a foxfeiture within 9 
the Statute; koꝛ it was moved, that this: Statute intended to 
K fo2 the Iſſues of ſuch. Femes who are inheritable to the 

Entail, and it is as an advancement. letled by the An⸗ 
eſto2 of the Baron; and thergfoze although the firſf:8270-;] wha: 

the limitation, joyned in the aſſurance, he Having but an 
Edate fo? life, it hall be: a loteiture in the Feme:: But it was \ 
reſojved: by all the Court, that it was not any foxfeiture with⸗ 
in the .wo2ds, noꝛ within the intent or the Statuts: Not with- 
in the woꝛds, fo the words be, If any Woman being ſole, or 
nh any after-taken Husbhand, & c. And. pere he was not ſole, 
Mm this Þusband who conveyed it, is he ho was Married to 

Feme before the conveyance : But Doderidge ſaſd, if that con - 

veyance had been a conveyance by the Father to the Fewe be⸗ 
foze Marriage, and akterward ſhe had taken the Son to Baron, it 
would peradventure have been a moe difficult queſtion. Secon | 
lyy it was held to be out ot the tntentiofiithe Statute, beta 1 Co, Lit. 365. b. 
the. Baron who made the affurance, joynen with the Fee in the 
alienation 3 and this Statute: being in reftraint of the Common 
aw, Is to be taken ſtriaiy; and the Statute did not intend but 
„öde, that diſinheriſon ſhall not be to the Heirs oll the Hus 
band contrary ta his intent ʒ but here this being with: his in! 
it,; may well ſtand with the Atatute ; and is not any · ale 
lon againſt the purview thereof s: Wherofoze it was 
tothe Dekendant. Vid. Co Rep. Hh. . ſok 50. Browns Cate, 
bc -60. Lincolo ColtedgeCaſe, . aud Er 1333 n 


Lit. Sect. 28. 
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Shommance Bneratly;the:JÞAlaintiff-ſhews, that the Lefſoz' 
Dees D enrolled; within the nir months, bargained and ſold 
Nennen to J. Saaun TD And there being a Covenantth, 
Vaſe, that the Leſſee at Michaelmas (being the endiof'th&Te! 
Matter upon reaueſt, ſhould⸗ deliver the Poſſelſlon tolthe L 
W beirs 02 mus; he! affevgeth: bor breach; that J. 8. 
ihe 8. the next: day alter Mchaelmas came unto ther Poute, and 
Io Ppp2 | required 
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required of the Defendant the delivery of Pollelſſion, and he jay 
not delfverey the Poſeſton * Anv ir being upon this regen 
the Jury found, that the ſaid I. S. 'onely came and required thy 
pfleſſion, and he did not deliver ft, ac. The finding of the de 
mand made by one, is not warranted by this Iſſue 2 Sed non al. 
locatur 3 fog they two habing but one Title, the demand by one 
ol them is the demand of both, and the velivery of the Poem, 
on to one, had been the delivery to both; wherefoze it was a gogh 
and the Jffue weil found. Secondly, it was mode 

— — — t the Rn 

two Bargainees gayg notice unto the Defenvane 

pay the Reverſton — and (ale; and tvithay 


os 


< 


notice the Tenant is not bound to take Coninice thereof, no 
they take advantage of any Condition foz Mon- payment gf 

e Rent, no moze can they of this Obligation to delfver 
flon_: Sed non allocatur; fo being the Condition in a Bond, it is 
at his peril to take notice, being obigen to deliver it to him o bi 
fligns; and this requeſt by the one is ſufficient; Therefozs 
was adjudged fo? the Plaintift- 
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Go. Lie, 21, 6 ko firft, it is given in Fee, and the haben. 
1 although it limits an Eſtate Tail , doth not 
ſkate to any other, ſo the Fee r 
mited ; and this infozced b 
ramonnt, which cannot be 
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an the Umttgrten in the Habendum is to her and the dels of H n 
dump, and both not limit the Ettate over to any othet, that Kunde 
with the kirſt, and both chalt ffand, Vid. 21 H. 6.7. 45 E. 3. 
3 nnn 
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Travers verſus Gerrard Malyns. 


Eb fo2 301. upon a Leaſe fo? years; The Defennant plea; (70) 
ded Letters Patents of Pꝛotedion dated 5 Jac. is aRol. 133,3 
eee 
9 rret Ma- 

— into bis Pootection, and that none ſhould medvlie 


£ | 


| perk But ic 
alledged, that they be one and the ſameperſon,and titeniame 2 nt 1375 
at to that purpoſe. Secondly, it was alleng- 27,47. 
23 Ed. 3. theſe Pootections are exm 205 
but the party ſhall. anfwes 2 Ur.131-h 
but Execution wall tay : And kan this caule 
that this {mm gg 


Harri (1t ) 
CEE 


thereupon , Sir John 
bim this Land, and found fo? the Plaintiff, quod 
Noy moved in arreſt of Judgment, — 4s 10 cauſe 
the extent to the Plaintiff , noz can he avoid the Extent 
William Cockeyn ; but upon this matter, if there ſhould 


n and not otherwiſe ; foz that he is in, 
of Recod, as 17 Aſſ. pl. 45 Ed. 3. and other Boas, 
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65. b Statute being of Recow, - cannot be avotded but by matter a 
, Sed. nou allocaturs Fo2 when the Plalttiff had once 
ully extended, and the Land Helivered-him;in: exte 
may avoiptnthis Action byPlea, the extent upon ths faamer Steg 
tute, and ſhall not be put to an Audita querela ; fo2 the ſecond 
Extent never was lawful, but was ſuſpended by taking the Leaſe; 
and then the Plaintiff having well extender, may well main⸗ 
tain this Action: 3 it was _ fo2 the Plaintif 
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Fun ve Dowman. Tein. 15 Jac. Roe. 1 
a Ci 1 113 29 {13 FRA in . 
N Ction upon the Caſt's whereas the Detendant being U 
1 Tee to beats, the Neverſion in Fer ta cht Pialntif (ag 
thews how) the Plaintiff coming ta the houſe tu lee it any wh 
was connnitten therein, or any defeat in the-Reparations,'thi 
the Defendant diſturbed him, and would not ſuffer him to enn 
und vie the walte; bn reaſon whereof he is wichout renmdp in 
puch the lame: After Mer dict for the lhintiff, upon Not 
-- pleaded,” it was moved in arreſt of — pe Athatithis 
„nat; 3 Firſt; 'becaule it was not ſhewin that warte was done; 
5 ſaias it might appenr to the Couct, that there ＋ caultait 
Acton of Waite. . Seconvily; that; it was never ſevn before thy 
preſents] that luch an Acton had been deoughts::and:itherefowit 
{$ not ;alloWable. . But all the Curt held, that the Action n 
maintainable; Fo2 to the firſt Obichtou the Law will my 
ſume that he can come to a pꝛeciſe knowledge what Maſte is 
Aſthout: a. viem; and. hall not be bound in this 
to aſſign oꝛ to ſhew it in particular,. nde ele al held, _ 
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1. = 
| Pollard verſus Blight. | 
T"Rror of a Judgment in the Common Bench, in Treſpaſs .. (37 


of Aſſault and Battery in London, where the Defendant 
pieaved de ſon aſſault demeſn, and found againf# him, and Da- 


mages afſefſed to 2131. 6 8. 8d. And Judgment fo2 the Plaintiff; 


and Erro2 thereof bꝛought, and the Erro2 aſſigned, that whereas 
Midd. and the City of London are feveral Counties, and every 
oziginal Writ ought to be directed to the Sheriff of the County 
where the cauſe of the Action ariſeth ; Et quælibet Adio & na- 
ratio fundata ſuper tali brevi locari debuit in eodem Comitatu in 
quem breve originale emanavit 3 ant whereas the Erefpaſs re⸗ 
of culit breve ſuum tranſgreffionis, per idem breve ſupponitur fuiſſe 
apud Loxdor , nihilominus the TUirft was directed to the She: 
if of Midd. Et nihilominus ft appears by the Recopd, that up. 
in the Defendants appearance in the aid Court af Common 
Bench, at the Suit of the Plaintiff in placito prædicto, the Plain- 
tiff declared againſt him in placito prædicto, & Actionem focavit 
in London, and complained of a Treſpaſs in London, prout a 
fears by the Recozd 3 Horviehſianping the CUrit oziginal pꝛole 
c#ted in placit. ſuper quo narratio fundata fuit direct. jvit Viceco- 
nit. Midd. abſque aliquo alio brevi originali ad narrationem illam 
warrantizandum, & fic Actio & narratio prædict. verſusDefend. im- 

ttratur in alio Comitatu, ubt breve originale emanavit, And fo 
here is a manifeff variance betwirt the Writ and the Declaratt⸗ 
on, and the Declaration is vicious, and the Judgment ther 
erroneous, And he fixether ſard, that the kaid wilt was re⸗ 
turnable, and returned Trin. 13 Jac. and continued uſque 
Term. Mich. which Urit and continuance upon them were ne- 
wer certifiev ; wherefoze he pꝛayed a Patt to the Low Hobart, 
to certific the continnantes, and to Thomas Spencer Cuftos 
brevium, to certifre the Wut, which was in this manner, Vic. 
Midd. ſalutem, Scc. Si Henricus Pollard fecerit te ſecurum, 8&c. 
tune pone, & c. Willielm. Blight quod fit coram Juſticiar. &c. qua- 
te v1 & armis apud London in ipſum Henricum inſultum fecit, &c. 
Ad upon retten in Hill. Term, that the Plaintiff obtulit fe, &, 
the Defendant appeared, and upon the Capias ade quind. 
Trimtat. und after an alias Capias returnable. Octab. Mich. 
The Derem6ant thereupon payed a Scire facias ad audiendum Er- 
pores, & ſuper hoe the Defenvant in the Writ of Error pleadeb; 
In nullo eſt erratutr; and therenpon being moved gk 
| rant 
A ton'tn London, and then after Uerdict the want of 
at 0iginal-is hetped by: the Statute ok 18 Eliz. But the 


il, it is hokpen- by the Statute; but a 1 
dat helped ; Ind it bein Here thewn and 
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St. 18 El. c. 4. 
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that this was the oꝛiginal in this Plea, and this oꝛiginal is cert, 
fied as an oꝛiginal upon this Plea, which is vicious, and doth not 
warrant the Declaration, it being variant from it? wherefoze fg 
this cauſe the Judgment was reverſed : fo2 the Court is cert. 


"fied that this is the Urit in this Plea betwirt the ſame partigg 


and the Court will not intend another Writ, oꝛ that it was with 


Dominus Rex & Parker verſus Webb. 


Nformation bp Parker fo2 the King and himſelf, againſt Sit 
1 John Webb and his Lady upon the Statute of 23 Eliz. fg 
that the Fee being of the age of 16 years did not repair tas 
ny Church oz Chappel to hear Divine Service at any time 
within 11 months laſt paſt ; wherefoze he demanded 220 pound, 
and pzayed to have the third part thereof fo2 himſelf, accop- 
ing to the Statute. The Defendant pleaded , That this 1 
koꝛmation being upon the Statute of 23 Eliz. Another St 
tute was made Anno 28. whereby it was Enacted, That evey 
Dffender in not repairing to Divine Service, who hereafter 
ſhall be thereok once convicted, ſhall in ſuch of the Terms « 
Eaſter oz Michaelmas as ſhall be next after ſuch Convidion 
ay into the Receipt of the Erchequer after the rate of 201- 
02 every month, which ſhall be contained in the Indiammt 
whereupon ſuch Conviction ſhall be had; and if default of Pay 
ment be made, that the Queen Gall take, ſeiſe, and enjoy il 
the Goods, and two parts of the Lands and Leaſes of ſu< 
Dffender: And it was thereby further Enacted, That upon the ln. 
dictment of ſuch an Offender, a Proclamation ſhall be made at the 
Gme Aſſiſe wherein the ſaid Indictment ſhall be taken, whereby 
ſhall be commanded, that the body of ſuch Offender ſhall be ren 
dred to the Sheriff of the ſame County, before the nex Aſſiſe or 
Goal delivery; And if at the next Aſſiſe or Goal delivery, theſame 
Offender ſo proclaimed ſhall not make his appearance of Record; 
that then upon ſuch a default recorded, the ſame ſhall be as ſuffice 
eat a Conviction as if it had been tryed by Verdict: And they ſhen, 
that the Feme was convicted upon ſuch a Pꝛoclamation, andde- 
mand Judgment, if the Inkonner ought ts maintain this Action; 
whereupon the Attomey General demurred: The point ſolelp 1s 
whether a Feme Covert being convicted by the Indiament at the 
Rings Suit, be liable to the Suit of an Inkozmer upon the Sts 
tate of. 23 Eliz. after the year that che was convicted: Jn the det 
ſon of. which queſtion, there are thzee-Statutes tobe taken notice 
of, and conlivered> Firſt, the Statute of 23 Eliz. whereby it is E 


..., Hated, That every one who is abſent fo2 a month ſhall forfeit 


ok Recowd within a year after. Secondly ,. tht 
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once Envieen fo2 :Recuſancy, this Endiament ſhall be good fox 
the fozfeiture, and that the Dftendo2 ſhall foxfeit by the month 
until ſuch time as he conkozm himlelf, ec. Thirdly, upon the 
Statute of 35 Eliz. which oꝛzdains, that the foffeffures map be 
recovered by the Qutten by debt, ee. Whereas befoze there was Co. 11. 62. 4. 
not any remedy fo2 the Quten to recover the entire, but by En- 
ditment 3 And this Statute of 35 Eliz. both not repeal the for- cr , 
mer Acts, being in the affirmative 5 In pzoof whereof was cited, bot 349. 
Dyer fol. 19. Leflee foz years onght to take Þedgbote by afſign- — 2 
ment, yet he may take it without aſſignment; koz the aflirma⸗ 5 25 ® 
tive doth not take away the power which the Law gives him; 
So upon the Statute Gregories Caſe, Co. 6. Rep. fol. 19. & 
20. And upon thefe Statutes of Recuſancy, the remedies be 
Cumulative, and not privative, as by the Statute of Weſtm. 2. 
cap. 20. of Elegit, The King may take his Execution after the 
Statute, he may ſue by Exchequer-poceſs , if he pleaſe , fo2 
he is within the Statute fo2 his benefit, but not fo2 His dit⸗ 
advantage. Vide Co. 6. 45. and Co. 11. 66. And whereas 
it hath been objected, that the King by this Suit by the Inkoz⸗ 
mer ſhall be a loſer, becauſe now he is to have but the third 
part, whereas befo2e he was to have all, after the husbands death; 
It was thereto anſwered, that the Law reſpeas a p2eſent benefit 
more then a future poſſibility, Co. 5. 25. And to pꝛobe the Kings 
ogative in ſuch caſes, were cited 18 Ed.3. Scir. fac. 10. If the Co. 11. 66. a. 
bꝛing an Action, and the party dies, his TUrit ſhall not abate ; 
And 30 H. 6. 2. 12 H. 7. 12. 11H.7.1. & 7 Ed. 6. Bro. new Caſes, 
PI. 439. If an Inkozmation be erhibfted in the Exthequer by a 
common perſon fo2 the Ring, and the Defendant pleads in Bar, 
and traverſeth the Jnfozmation : The King may Traverſe the 
matter of the Bar, if he pleaſe, and is not bound to maintain 
the matter contained in the abſque hoc, &c. Vide Title Out: 
lamp pla. ultimo. UUherefoze, gc. But on the contrary ſive it 
was ſhewn by George Croke, that by the Statute of 35 Eliz. 
there is not any new penalty given, but a remedy only foz the an: 
tient; Et nemo debet bis puniri pro uno delicto; And if the pul- 
band ſhould be new charged, and the King after the death of 
the Þusband ſhould ſeile the Goods and Lands, the had not auy 
remedy : Fo2 ſhe cannot have an Audita querela agaiuſt the King; 
Green and Edwards Caſe, Hill. 36 Eliz. where an Jnfoz- 
mation was bzought fo2 the cutting down of 2000 Tres : The 
dant pleaded, that at another time one J. 8. had b2ought 
an Infounation fo2 the ſame matter: And it was demurred there- 
upon, and adjudged agatnſt the Ming; The reaſon there given, 
bas, becauſe an Audita querela ties not againſt the Ming: And 
be agrid to all the Caſes before cited, touching the Kings Pꝛe⸗ 
togative, but it doth not extend to charge a man twice fo2 
one offence, fo2 that would be injuſtice 3 And he ſald, that when 
the party is convicted at the Kings 25 it is ſa appꝛopꝛiated ta 
19 


the 


3 Cr. 323.8. 
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3 Cr. 129. 


Poſt. 329. 


(15) 
1 Rol. 869. 


1 Cr. 104.371. 
Ante 125. 


(16) 
1 Rol. 434. 
Jones 21 5. 


the King as no other may meddle therewith; And to that purpoſe 


he vouched Doo? Foſters Caſe, Co. 1 1.65. & 34 Eliz. Hartings Caſeʒ 


where an inkoꝛmation was exhibited upon the Statute of 5 Ed. 6. 
fo2 buying ot wells; and afterwards another inkoꝛmed againſt the 
ſame party to have the ſpeedier execution fo2 the King 3 And ad⸗ 
judged that he could not; and 4 Jac. Ormſdich infoꝛmed againſt 
a Papiſt after conviction, and adjudged that it lay not; (But 
note that was not in Caſe of a Feme Cover?) And in Trin. 14 Jac. 


in the Common-Bench Rot.2582. Threeles Caſe,and Trin.14 Jac. 


2390. in the lame Court accozd : And whereas it hath been objected, 
that ſhe being a Feme Covert, is not to be charged; He thereta 
anſwered, that the Pusband is not charged, but in reſpec of his 
Feme; And therefore the perſon of the Fee being diſcharged, ſhall 
diſcharge the Baron allo: And Charnock and Woorſleyes Caſe in 
the Kings Bench, 31 Eliz. was cited, where Baron and Feme ſeiſed 
of Land in right of his Feme (whereof the Baron was entitled to be 
Tenant by the Courteſie) levied a Fine thereof, the Fer being 
within age; and upon Erro2 bꝛought, adjudged, that it ſhould be 
reverſed fo2 both, and that the Baron ſhould re-have it: lo as the 
Fine was utterly avoided ; Allo in caſe where the Feme is convid- 
ed of Recuſancy, it is uſual to ſeize the Lands and Leaſes which 
her Husband hath in her right by Exchequer⸗pꝛocels; and there- 
foze lately in the Exchequer, the wife of one Wood being conviaed, 
there was ſeiſure made of the Lands and Tenements, and allo ol 
her Leaſes, æc. Montague chief Juſtice agreed, that if ſhe had ban 
a Feme (ole, it had been a good Bar; But in this caſe he inclined 
againſt the Dekendant: Et adjournatur. | 
Sir Francis Forteſcue verſus Markham, Paſch. 1 2 Jac: 


Rot. 347. 

Rror of a Judgment given in an Aſſumpſit;The Erro? aſſigned 
was, that he, the now Plaintiff, at the time of the laid Markh. 
bꝛinging his action againſt him, was, e pet is a Knight of the Bath in 
which caſe the then Plaintiff ought to have bzought his Bill againſt 
him by the name of Francis Forteſcue Knight of the Bath, and not by 
the name of Knight and Baronet : But fozalmuch as he hath ap- 
peared to that name, and pleaded thereto, he hath concluded him 
ſelf; and ſo the Judgment was affirmed by ſeven Juſtices at Ser- 

jeants-Inn fn Fleetſtreet. \ 
| Mingay verſus Hammond. © *'- © 
Nnuity,pro conſilio impendendo,bzought by Mingay,a Bench 
er of the Inner-Temple againſt Hammond, and demand 61. 
being the arrerages fo2 the years : The Defendant pleaded in 
Bar, that he had divers injuries offered him, ac. fo2 which he in 
tended ta exhibit a Bill in the Star⸗ Chamber, and that a Bill was 
dꝛawn accozdingly, which he bzought to Mingay, and intreated 
him to put his hand to it, and he refuſed; TAhereupon he ceaſed 
his annuity, ſuppoſing that by this dental, the annuity was de⸗ 
termined: Upon this plea, the Plaintiff demurs; And the 2 
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on of the whole Court without argument was, that it was an il! 
plea, becauſe a Councelloꝛ (who hath ſuch a ck) is not bound to 


453 


put his hand to every! Bill, but onlyſto give:councel 3 And day Jones 294. 


was given to ſhew cauſe why Judgment ſhould not be given fo? the 
Plaintif. oa opa oN 
The Lord Chandois Caſe. 
(Uo men riding ober the river at Trent, were dꝛowned by the 
vtolence of the water; It was moved fo? the King that their 
Hozſes ſhould be Deodands, and denied per totam curiam. | 


Hurford verſus Pile, Mich. 13 Jac. Rot. 543. 
- A Sſumpſit: TUhereas J. S. was in Execution fo2 40 l. The De- 


= fendant laid, Deliver J. S. out of Execution, and what it coft 


you I will repay; wherefoze J. S. was dilcharged by the Plaintifß: 
The Defendant fo2 plea ſafth, that after. the Aſſumpſit, and e 
the Plaintifhad done any thing in that buſineſs, he fozbad him to 
meddle therein, and that he would not ſtand to his pzomile ; where⸗ 
upon the Plaintiff demurred; and it was adjudged fo2 the Plain⸗ 


(18) 


(19) 


tiff; Fo2 Houghton Juffice ſaid, that a man may diſcharge an A x ce. 324. 
ſumpſit made unto himſelk, but he cannot diſcharge an Aſſumpfit Poſt. 520. 


made by himſelf : But at another day, the Dekendants Councel 
moved, that it was a good plea, and that as long as nothing was 
done, it was but an Executozy pꝛomiſe: Doderidg, if J pꝛomiſe to 
J. S. that if he build an houſe upon my Land befoze Mich. Iwill pap 
him 100 l. and J tountermand it befoze he hath done any thing con- 
terning the houle, It is a good countermand: Houghton è contra ; 
but he laid, that may be conſidered in damages; Et adjournatur: 
And afterwards in Trin. Term, Judgment was given fo2 the 


Plaintiff, ; | 
v7 The Biſhop of Carliles Caſe. 


7 


Rohibition was pꝛaped upon the Stat. of 23 H. &. cap. . Foꝛ that (20) 


the Biſhop of Carlile, having aCommendatozp. within his Di⸗ 
oceſs, libeid fo2 Tythes in the Court of the Archbiſhop of York, 
and hanging that ſuit, died, and the Executoꝛs of the Biſhop revi⸗ 
ved that ſuit: Doderidg Juſtice, the queſtion is, ita ſuit being lawfully 

commented in the Archbiſhops Court, ſhall afterwatds be pꝛohibi⸗ 
ted as illegal; and in this Caſe, although the cauſe ceaſe, yet the 
ſuit hall continue; Fo2 by the civil Law, the death of the Plaintiff 
02 Defendant is not any abatement of the libel; But they have a 
tebiver, as we a reſummons in raviſhment of Tard, And where a 


Court is once lawfully poſſeſſed of a cauſe,and have Jurisdiaion, it 1 cr. 97. 
would be hard to grant a Pꝛohibition: Alſo poſito, that they in the e 4. 


Archbiſhops Court have examined their witneſſes, lo as the cauſe 
is cauſaconcluſa, and they would not hear any-moze examinations, 
but are ready to give ſentence, The intent of the Statute is not, 
that ſuch a cauſe ſhould be remanded, whereby the Plaintiff ſhould 
lole the cofts of his ſuit And the Pꝛohibition was denied per 
totam curiam. Ran 115 Te 
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Sir John Carews Caſc. 


Ertiorari was pꝛaped to remove Endiaments taken in 
Wales of Riots, and it was granted; there being diverg 


Preſidents to that purpoſe; (as the Clerk of the Crown 

tnfouned the Court) And Doderidg Juſtice ſaid, that ff 
Debt be bzought againſt one in London, and the Defendant after: 
wards removes and inhabits in Wales, a Capias ad ſatisfaciendum 
may be awarded againſt him into Wales, oz into any County ps 
lat ine, and that the Regiſter makes mention of a Certiorari tg 
remove a Reco2d taken at Calice. 


Ion verſus Grey. 


N Debt, The Defendant pleads outlawzy in the Platntif;-The 
Plaintiff ſaith, Nu tiel Record: And the truth was, that at the 
time of the plea he was outlawed, but befoze the day aſſigned fg 
banging in of the Reco2d, it was reverſed ; The Court o2deredg 
Reſpondes ouſter, Dy. 228. 


Sir John Tasburgh verſus Day, Trin. 1 5 Jac. Rot. Suff. 


Ction upon the Caſe; TUhereas he is, and fo2 theſe two years 
laſt paſt was a Juſtite of Peace in the County of Suffolk, and 
whereas upon the ſeventh of March, and long befoze, he was ſeiled 
in Fir of the Advowſon of Sandcroft, in the County of Suffolk, 
and intended to ſell it towards the payment of his debts ; That 
the Defendant knowing the pꝛemiles, intending to flander him 
in his Religion, and to cauſe him to be reputed as a Papiſt, and 
unwoꝛthy the Government, and to flander his Title to the Ab- 
vowſon, and to hinder his ſale thereof, and to cauſe him to 
incur the pains in the Statutes impoſed upon Recuſants, the 
afozeſaid 7. Martii, 14 Jac. having communication with divers 


- perſons touching his Title to the Advowſon, and concerning his 


opinion in Relfgton, ſpake of the Plaintiff theſe ſcandalous words, 
True it is, that Sir John Tasburgh was the true and undoubted Pa- 


tron of Sandcroft, but now he hath loſt that Patronage and Pre- 
ſentation, by being a Simoniſt and a Recuſant; both which I will 
prove him to be: By reafon of which words he was ſlandered in his 


good name, and hindzed in the ſale of the advowlon. The _ 


Dm 
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dant pleaded Not guilty, and found foz the Plaintiff, and Dama⸗ 

ges to 1001. And it was moved in arreſt of Judgment, that this 

Action lies not: Fo2 he doth not ſhew that he had any pꝛejudice by 

the flandering of his Title; noꝛ doth he ſhew, that there was any anc 39e- 
communication to ſeli it unto any, no2 that any who intended to 

buy it, was thereby hindꝛed in his buying; And without ſome ſpe⸗ 

cfal cauſe ſhewn the Action lies not; And foz2 the wozys touching 

his perſon, they be not actionable, fo2 they do not touch him in his 

Office of Juſtice of Peace, noꝛ is there any Damage unta him by 

the ſpeaking, whereof the Common Law takes any Conuſance 3 1 cr. 435: 
And of that opinion was all the Court, that the Action lay not; 
{Uherefoze-it was adjudged fo2 the Defendant. . 


Hodges verſus Robert Marks ſen and Robert Marks jun. 
Trin. 13 Jac. Rot. Somerſet. | 


Ction upon the Caſe; Mhereas William Pawly ſenior and (4) 
William Pawly junior, were endebted unto him by ſeveral * Rol 277-9- 
Bonds in 351. and to obtain this Debt he pꝛocured a Latitat 
out of the Kings Bench, directed to the Sheriff of Somerſet ta 
arreſt them; And ſhews the courſe of the Court, that upon ap- 
pearance, Bail ſhall be put in: TUhereupon he declares, ac. And 
that the Sheriff made a warrant to Philip Perry and others to 
arreſt them, who by vertue thereof arreſted W. Pawly junior; 
That the Defendants reſcued him, whereby he eſcaped, and 
went to places unknown, ſo as he loft his Suit, ec, The De- 
fendants pleaded Not guilty, and a ſpecial Uerdic” found this 
matter, viz. The Debt due to the Plaintiff, the pzoſecuting of 
the Latitat fo2 this cauſe, the making of- the warrant thereupon 
to the Sheriffs, ac. And further, they find that the laid W. 
Pawly was alſo endebted to Philip perry ſenior, and that he ſued 
a Latitat againſt him, who made allo a warrant to the ſame 
Pailiff to arreſt him at the Suft of the fad Philip Perry ſenior; 
| That it was directed unto them conjunctim 8 diviſim, that they 
were not known WBatliffs, that upon 8. Jan. 12 Jac. in the night 
about ſir ofthe Clock they entred into the Houſe ol Robert Marks 
ſenior, the doo? being open, and William Pawly being there pꝛe⸗ 
ſent, the ſaid Philip Perry junior laſd his hands on him, and then 
having both the warrants in his pocket, laid unto him, Here 
Ido arreſt you by vertue of a Warrant that I have, but he did not 
bew unto him the Marrant, no2 had it in his hand, noꝛ told 
him at whoſe (nit he arreſted him; and that William Pawly did 
not demand to ſ the Narrant, no2 at whoſe ſuit he was ar⸗ 
reſted, and that the Defendant reſcued him from the Batliffs ; 
| and he eſcaped ; Et fi ſuper totam materiam, &c. Ant it was firſt 
| reſolved , that this arreſt without chewing the Marrant, and 
; without telling at whoſe ſuit, until the other demanded, was le- 
; | gal 
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gal and well enough, and that he needed not ſhew the warrant, 
until the other obeyed, and demanded it. Vide Co. lib. 9. fol.68. 9. 
in Mackalleys Caſe, & lib. 6. fol. 54. Counteſs of Rutlands Cale, 
Secondlp, that this arreſt in the houſe, the dooꝛ being open, and at 
ſir of the clock at night, was good enough againſt the party arreg. 
ed, and the reſcuing him was utterly unlawful. Thirdly, that thig 
arreſt without having the Warrant in his hand, and having both 
Warrants about him, was well enough, although he did not ſhem 
by which of the warrants he arreſted him; Foꝛ he being under the 
- Bailiffs arreſt, is in cuſtody there, fo2 all cauſes fo2 which the She. 
riſf had made his Warrants againfthim, although the Sheriff o; 
Bailiff do not mention any ſpecially. Vide Co. lib. 5. fol. 88. Gar. 
nons Caſe, & fo1l.89. Froſts Caſe. Fourthly,it was held, that fo? this 
reſcous, the Platntiff, at whoſe ſuit the arreſt was, may maintain 
an Action very well; Foz he hath the loſs, and cannot have his 
Action againſt the Sheriff,and ther ekoꝛe it is reaſon he ſhould habe 
his Action againſt thoſe who did the injury to him, whereby he {og 
his pzoceſs, and his means to recover his Debt, as it was lately 
here adjudged in the Caſe of May and Proby: TUhereupon it was 
adjudged fo2 the Plaintiff, Vide 16 Ed. 3. 4. | 


Mills verſus Aſtel. 


Rror of a Judgment in Northampton, in a TUrit of Covenant: 
The Erroꝛ aſſigned was, that the Declaration there was ill; 
becauſe he declares of a covenant, . whereby the Defendant cox 
nanted to find the Plaintiff with meat, dꝛink, apparel, and othet 
necefſaries,and doth not ſhew in particular what other things wete 
neceſſary ; And the bzeach was aſſigned as general as the cove: 
nant, viz. that he did not find him with meat, d2zink, apparel, and 
other neceſſaries 3 And doth not ſhew in particular what other 
things were neceflary, fo as the Court might adjudge whether it., 
were neceſſary oꝛ not: And fo2 that cauſe all the Court held that 
the Declaration was ill, and the Judgment there being given by 
Nihil dicit, and entire Damages aſſefled, the Judgment was re: 
verſed. | —_ 


John Witton verſus Bye. 


\Ebt. as Adminiſtratoz of Witton, and demands twenty five 
pound; Foz that George Witton was poſſeſſed of a Leale fo! 


pears, and 2 Jac. aſſigned that Leaſe to the Defendant rendzing 


annually during the Term 50 J. at the Annunciat. and St. Mich. 
and foz 25 1. due at Mich. 15 Jac. the Aion was bꝛought; The 


Dekendant pleaded, that George Witton 5 Jac. releaſed unto him 
all Actions, Debts, Duties and Demands, befoze the date. of 
that Releaſe; whereupon the Plaintiff demurred ; And it 


: ; 


was 
now 
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noh moved, that this Duty being accrued after the Releaſe, and 
being a future Duty, was not diſcharged by this Releaſe; no 
moꝛe than if the Leſſo2 ſhould releaſe unto his Leſſee foz years, all 
actions and Oemands: That is no bar to the Rent which accrues 
annually, by reaſon of the pꝛofits received, becauſe every year is 
quaſi a new Duty. And of that opinion was Houghton clearly; 
Fo2 the Rent goes with the Reverſion 3 and this Rent being an- 
nexed to theReverſion, and attending it, is due annually by rea- 
ſon of the perception of the pꝛoſits; and therefoze differs from the 
Caſe in Littleton 117. of a Releaſe of all Demands, which is a sed. 10. 
good bar of a Rent-ſervice, oꝛ Rent-charge. But in this pꝛincipal 
caſe, Houghton and all the Court agre#d, that fozaſmuch as the 
Leſſee had aſſigned over all his term, reſerving this Rent, Jt is 
not attendant on the Reverſion, but is only due by contra; and 
this Releaſe of all Demands diſchargeth this Contract, and all de- 0 mm 
mands concerning it: CUherefoze the Releaſe was a good bar fo: 
the Rent incurred after. Vide 20 Aſſ. Pl. 5. Co. lib. 8. fol. 154. a. 
Althams Caſe, Co. 5. fol. 701. a. Hoes Caſe, Dyer 217. Vide 
4 Jac. betwixt Harcroft and Field; Releaſe of all Demands is no Ante 170. 
bar in an Action of Covenant afterwards bꝛoken. 


Whilſter verſus Paſlow. 


Eplevin : Upon a ſpecial Qerdict the Caſe was; William (75) 
Hyde being ſetſed in fee of the Mannoꝛ of Elvedon, where- 2 Rol. 453. 
of the place in queſtion (being twenty acres of Coppice-woods) is 
parcel, and where divers timber-tries and others were ſparſim 
growing within the Wannoz, made a Leaſe of the Site and De- 
meſne of the Mannoꝛ, Exceptis & ſemper reſervat. omnibus boſcis, 
ſubboſcis, Coppices & Hedg-rows, which then were, oꝛ any time 
after, during the term, ſhould be in 02 upon the Pꝛemiſſes, oꝛ any 
parcel thereof, with frix ingreſs to ſell, take, and carry away the 
ſame at his will and pleaſure, ſo as he leave ſufficient fire-bote, 
hedge-bote, plough-bote, #c. to be taken and ſpent upon the Pꝛe⸗ 
miſſes, to Thomas Martyn and his wife during their lives, with 
liberty to take the (aid botes, cc. And whether the ſotl of this 
twenty acres were let to the Leſſee, o2 excepted to the Leſſoz, 
was the queſtion ; the Iſſue being, whether it were the Free- 
hold of Paſlow, who had purchaſed the Inheritance of the Wan: 
no? : And after the firſt Argument at the Bar, without any dif- 
ficulty, It was adjudged, that the Soil it ſelf was ercepted, and 
that it paſſed not with the Fee. And this difference was taken 

betwixt the exception of Mood and Cnder-wood, and the ex⸗ 
ception of all Timber-trees : Foz in the firſt, the Soil it ſelf 
of the Wood and Under⸗wood, and what is known by that 
name, is excepted; but in the laſt Caſe, no Soil is excepted, Poſt. 524. 
but only ſo much as is ſufficient fo2 the vegetature and growing 

| by of 
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Hob, 217, 


Ante 35. 281. 


Ante 381. 
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Hob. 71. 
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of the Tries excepted, 3 H. 6. 45. 46 Ed. 3. 22. Dy. 19. & 79. Co. 5, 


11. Ives ang Sams Caſe, and Co. 1 1. fol. 49. b. Lyfords Caſe, 


Lee verſus Fydge. 


Ebt upon an Obligation of 60 1. conditioned,Chereas John 
| Fydge was become Apprentice to the Plaintiff, if he at any 
time dueing his Apprenticeſhip imbezelled 02 conſumed any of hig 
Maſters goods, That if the Defendant within thze months after 
p2oof thereof made, by the confefſion of the ſald John Fydge, g 
otherwiſe, and notice thereof given, ſhould make ſufficient recom 
pence fo? all ſuch things ſo imbezelled ; that then, ac. The Deen. 
dant pleaded, Quod nulla probario facta fuit, by the confeſſion of 
the Appꝛentice, o2 otherwiſe, that he conſumed oꝛ imbezelled any of 
his Haſters goods, #c. The Plaintiff replies, that ſuch a day any 
yeat, probatio facta fait, that the ſafo John Fydge had imbezelleb 
4 1. of his Baſters; and that the ſame day the Plaintiff gabe 
notice thereof to the Defendant, and that he had not ſatisfied : 
And hereupon the Defendant vemurred 3 Firff, Becauſe it is not 
alledged in facto, that he imbezelled ſo much; and without alledg: 
ing it, there is not a ſuffictent beach aſſigned 3 Fo2 the condition 
is, that if he imbezel, and it be ſuffictently pꝛoved; ſo it is not ſuff- 
cient to ſap that pzoof was made, but he ought to alledge preciſely 
in facto, that there was ſuch an imbezelling ; foꝛ pꝛoot᷑ is not mate: 
rial, unleſs ſuch a thing were done. Secondly, It is not alledgey 
how the proof was made, which ought to be of neceſſity in this 
Action; Foz the Defendant hath thaz months after p2oof, and 
notice, to make ſatisfaction 3 And of that opinion was the whole 
Court: And-rule was given, that Judgment ſhould be entred ac- 
codingly fo2 the Defendant, But afterwards the Court gave day 
until the next Term, and licence to the Plaintiff to diſcontinue 
his Suit, otherwiſe he ſhould be utterly barred of his bond. Vide 
Io Ed. 4. 11. 15 Ed. 4.25. 7 Rep. 2. Bar. 245. Vide ante the Caſe 
betwirt Gold and Death. 


Barbara Wood verſus Sir John Shurley and his Wife, 
late Wife to Sir Henry Bowyer. 


*Rror of a Judgment in the Common Bench in Dower, of 
the Bower of Sir Henry Bowyer 3 where the Tenant plead: 

ed, that Sir Henry Bowyer was ſeiſed in fe of the Manno; 
of W. and infeoffed J. S. and J. D. to the uſe of himſelf and his 


Feme ko; their lives, without impeachment of waſte ; the re⸗ 


mainder over, which was fo2 Joynture to his Fee ; And after 
he died, and the Fewe entred, claiming it fo2 her Joynture ; Et 


hoc, &c. The Plaintiff replies, that the ſald Sir Henry _ 
ekoze 
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bekoze this Feoffment by Indenture, 2. May, 4 Jac. covenanted 
to ſtand ſeiſed of that Mannoꝛ to the uſe of Himſelf in Tail, and 
fo2 default- of ſuch Iſſue, to the uſe of the ſafd Fewe fo? her like, 
and after to the uſe of Sir Thomas Henley in Tail, and after 
to his right Heirs ; And that he afterwards upon the 22. May, 
4 Jac. made the Feoffment mentioned in the Bar, and died 
without Jfſue 3 and afterwards the entred, claimtng, that Eſtate 
by the Indenture, and was remitted, cc. The Tenant rejoyns, 
that the ſaid Feme after the death of her pusband entred , 
claming her Eſtate foz life without impeachment ok waſfe by 
the ſaid Feoffment , and demanded Judgment, I againſt her 
claim ſhe may be remitted 3 Et hoc, &c. TUhereupon it was 
demurred, and adjudged fo2 the Demandant 3 And Erro? being 
bought, and the Erro2 aſſigned in point of Law, wherein two 
queſtions were moved; Firſf, ff a Feme Covert hath an Eſtate, 
limited to her by her Þugband fo2 life, remainder to a ſtranger 
in Tail, and afterwards the Hugband alters this Eſtate, 
and limits to the Feme another Eſtate, whether the Feme hath 
election of which Eſtates ſhe will have, and waive the Remit- 
ter, and pꝛejudice him in remainder > 02 ik fo2 the benefit of him 
in Remainder;, ſhe ſhall be remitted: volens nolens, notwith⸗ 
ſtanding her claim, to take bp the ſecond Eſtate limited, ec. 
Secondly, whether the Rejoynder be good without traverüng the 
Entall, claimed in the firſt Eſtate, ailedged in the Replicatton, 
d ik the Demandant ought to have taken Travers, becauſe 
that the Tenant in the Bar. pleads an Entry, clatming that 
Eſtate by the Feoffment: And fo2 both points it was adjudgen 
fo2 the Demandant in the Common Bench, that ſhe was re- 
mitted fo2 the benefit-of him in remainder, and that the Te⸗ 
nant ought to have taken a Traverſe to the matter alledged 
in the Replication and that fo2 want thereof, the Rejopnder | 
was ill in ſubſtance ,- and not in kozm only, and that ad- 
vantage ought to be taken thereof, although it were not ſhewn 
fo cauſe: And this Cale being oftentimes argued at the Bar; 
was now this Term argued at the Bench ; And Croke, Dode- 
ridge, and Houghton held, that ſhe is remitted inſtantly by her'Hob. 7e: 
Entry, and the remainder veſted in him in the remainder , Voor #73: 
and the claim cannot alter it, and that volens nolens ſhe 
is in of her firſt Eſtate, and that it is not and Joynture, co. 4.2. b. 
becauſe it is an Eſtate fo2 life limited, to begin after an 
Cſtate Tail; and although the Eſtate Tail be ſpent by her 
busbands death without Jfſue, ſo that her Eſtate begins pe: 
(ently by the death of her Þusband, yet fozaſmuch as it 
could not be ſald to be a Joynture at: the beginning, what- 
loever happens afterwards ſhall not make it to be a Joyn⸗ 
ture. But Montague Chief Juſtice - argued ſtrongly againſt it, 
that both Eſtates being limited to her during the Coverture, 
and of that Eſtate ſhe ſhould be in; And therekoze there is a 

| Rerr | difference 
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dificrence when ſhe hath an ancient right befoze the Coverture 
there if the takes a new Eſtate during the Coverture, the Lay 
peradventure will judge her in her remitter, eſpectally it being to 
the benefit of him in the remainder But when ſhe takes two ſee, 
ral Eſtates during the Coverture, ſhe is now to have her election 
which of them ſhe will have, and her claim ſhall determine her 
eledion. Vide 41 Ed. 3. 17. Dy. 351. 17 H.41. 12 f. 7. in 20 
But fo2 the laſt point they all agreed, that the Tenant ought tg 
have taken Traverſe to the claim alledged, and the not taking 

Traverſe made the plea vicious in ſubſtance 3 Therefoze the 
Judgment was affirmed. 


Payn verſus Porter in the Exchequer-Chamber. 


Plaintiff falsò & malitiose, impoſed upon him crimen feloniz, 
poſing that he had robbed him; Et falso & malitiosè erhibita 


E's of a Judgment in an Action upon the Caſe, fo? that the 
up 
againſt him a Bill of Endictment, ſuppoſing that ſuch a dap and 


year he robbed him; And exhibited it to the Gzand Jury in the 


County of Nottingham, and affirmed the matter in the Bill tote 
true, ubi revera it was faiſe 3 And that the Jury found an !gaor- 
mus thereupon, whereby he was info2ced to great coſts and charges 
fo2 the defence of his good name and fame: The Defendant juſt; 
lies, and found againſt him, and Judgment fo2 the JAlaintif-in 
the Kings Bench without exception; And now a UWirit of Error 
was bzought, and aſſigned foz Erroz, that this exhibiting a Kill 
of Endictment is no cauſe of Action: But all the Juftices of thy 
Common Bench, and Barons of the Exchequer agreed, that the 
Action lies; Foz although the exhibiting of a Bill upon true and 
juſt pxeſumptions, be ercufable, and no Action lies: pet whenit 
is alledged, that he falsd & malitiosè without any ſuch cauſe had 
accuſed him of Felony, and exhibited this Bill falso & malitios: 
That is a great cauſe of nander and grievance, and juſt grow 
of Action fo2 the Plaintiff : And the Defendant having made his 
juſtiſication, and all his cauſes of juſtification found to be falle, 
it is good reaſon that the Action ſhould lie; wherefo2e the Jung 
ment was affirmed, 


Dewell verſus Sanders. 


Reſpaſs,upon demurrer: The caſe was ſuch,The Plaintiff be⸗ 

[ ing a Frirholder within the Bano? of Iſtle worth (whereof the 
Earl of Northumberland was Lod, and had a Lt) erected a nen 
Dove-coat thereon,and ſtozed it with Pigeons, and ſuffered then! 


to fly out and in, which was pꝛelented in the Leet as a —— 
1 5 


> LI ö Þ$= rr reer een 


A .- a. _ AO dtd ER Re: 


=> Wn GY -- 


— — 


* 


JacosBT Regis in Banco Regis. 


491 


— 


- nuſance, and an amercement of 40 s. alleſſed and affered ko; his 


offence, and a pain of ten pound impoſed that he ſhould ſtop it up 
before ſuch a day; and he did not ſtop it up accoꝛding to the ſaid 
pain: TUhereupon it was pꝛelented at the next Court, and the 
pain impoſed, and affered to 12 l. and koz non-payment a di⸗ 
fireſs taken 3 and he entred into Bond fo2 the payment of the 
ſafd 12 l. and bzought Treſpaſs fo2 the taking of his Cattel, and 


detoining them until he had entred Bond koz the payment of 


the ſaid 121. And the Defendant diſcloſing all this matter by way 
of Plea, the Plaintiff thereupon demurred; And after divers 
Arguments at the Bar, it was argued at the Bench by Mon- 
tague, Crooke, Doderidg, and Houghton, and they all agreed, 
that the Plea was ill in ſubſtance as well as in fozm ; Fo2 they 
all held, that the erecting a Dove⸗coat by a Freeholder who is 


not Low of the Mannoꝛ, no2 Diner of the Recozy, and reple- Ante 332. 


niſhing it with Doves, is not any Nuſance inquirable o2 puniſh- 


Co. S. 104. b. 


able in a Löt, 4 H. 6. 10. 27 Af. Pl. 6. 9 H. 4. 4. Foz nothing is Moor 233. 


inquirable there, and puniſhable, but that which is a common 
Nuſance to all people: But this erecting a Dove-houle cannot 
be a Nuſance but to thoſe only whoſe Cozn they eat, and not 
to all perſons; and therefoze it is no common Muſance inqui⸗ 
rable there: Alſo, ik it were a common Nuſance, the Loꝛd of the 
Manno, noꝛ the Parſon could not erect a Dove-houſe mote than 


any other Freeholver, fo2 none can preſcribe to make a common 2 Rol. 265. 


Nuſance; Fo2 it cannot have a lawful beginning by licence, oz 
otherwiſe, being an offence againſt the Common Law; as it was 
adjudged betwirt Fuller and Sanders, Ant. pag. 446. Fo? a com- 
mon Nuſance is to the pꝛejudice of all people, and it is a con⸗ 


tinuing offence, and cannot be diſpenſed with: And therekoze 


they held, the opinion repoꝛted Co. lib. 5. 104. b. betwfrt Boulſton 


and Hardy in this point, to be no Law, and no diret reſolution ante 446, 


in point of Judgment. Allo the pꝛincipal Caſe pꝛoves the con- 
trary; fo2 if it were a Nulance, every one who hath a particu: 


lar griet might have an Action to punifh it; as Co. lib. 5. fol. 73. 


Wüliams Caſe: But this cannot be ſaid to be a Nuſance which 

the Law pzotects and favours, and koꝛ the maintenance whereof 

Statutes are pꝛovided; Fo? it appears that a Dove-coat is de- 

mandable fn a Przcipe next in regard to an houſe,and Dower ſhall 

be thereof, as 45 Ed. 3.22. & 1 Hen. 5. 1. And an Account lies 

de columbaria, as 10 Hen. 7. 6. and therefoze the Common Law 

doth not regard it as a Nuſance ; And the Statute⸗Laws are 

divers which make proviſion againſt thoſe who take 02 kill them, 

02 ſhoot near a Dobe-houle. And fo2 that purpole allo ſee the 

Statute of 18 Ed. 2. Title Leet, that the deſtruction of Doves 

is inquirable in Leets, 1 Ed. 4. cap. 14. that none ſhall ſhoot at 

. anyDove-coat, 8 Ehr. cap.15. which appoints coſts fo2 the taking 
of Crows, pꝛopided that they take not. any Doves, 4 Jac. cap. 27. 

that none ſhall ſhoot within a himdeed paces of any Dove-houſe : 
Rrr 2 Cherefoze 


none — 


— —— * 
P —— 
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2 Rol. 139. 


1 Cr. 388. 


Wherefoze they all agreed, that this was not any offence inquira, 
ble no2 puniſhable in a Let. But Montague ſatd, if thoſe who haye 
not any Lands at all, ſhould erect Dove-houles, and increaſe mul 
titude of Pigeons, to the-grievance of the Country, it may be in. 
quired of befoze the Juſtices of Alſiſe, who have the like Authozity, 
as to ſuch things, as the Juſtices in Oyer had, to redzeſs them 
upon the peoples complaint: but not every Lo2d within his Let; 
Fo? the Leet is to redzeſs Nuſances within the Pzecin thereof, 
and not to extend further; And the Erecking of a Dove-houle i 
not in it ſelf a Nuſance ; But the ſtozing- it with Pigeons, and 
ſuffering them to fly abꝛoad into the Country, which is out of the 
Lit: Wherefo2e fo2 theſe reaſons it was adjudged fo? the Plain, 
tiff, Note, That in the Argument of this Caſe, Juſtice Doderiqg, 
ſaid, that if Pigeons come upon my Land, I may kill them, and 
the Owner hath not any remedy 5 But the owner of the Land is to 


take heed, that he takes them not by any means prohibited by the 


Hob. 129, 


2 Rol. 139. 


x Cr. 185. 


(12) 


a common Nuſance; And therefore 27 E 


Statutes 3 Ad quod Croke and Houghton accprd. But Montague held 
the contrary, and that the party hath js proprietatis in them; for 
they be as domeſtiques, and have animum revertendi, and ought 
not to be killed; and for the killing of them an Action lies: But 
the other opinion is the beſt. Doderidge alſo ſaid, that the Avoyry 


was ill ; For as they have pleaded, they have not made it inquirz 


ble within the Leet; for they ought to inquire of publick Nuſancy 
made within the Precin& of their Leet, and not of Nuſances made 
in the County out of their Juriſdiction, . But in this Caſe they ſy, 
that he erected a Dove-coat within the Leet, Et quod columbe vol. 
bant & revolabant, and conſumed the Corn, ad nocumentum totin 


patriæ; but they do not ſhew, that they.conſumed any Corn within 


the Leet. Note alſo, that where it was ſaid in the end of the lat 
Argument, that the erecting of a Dove-coat was a Liberty Signioril, 
and not Royal, viz. that the Lord of a Mannor may licenſe a Free- 
holder to erect a Dove -· coat; Montague Chief Juſtice {who before 


ſaid ſo) did now deny it, and ſaid, that if it were a Nuſance, neither 


the King, nor the Lord of the Mannor can mn any liberty to eredt 
3. 6. licenſe to make 


Nuſance is void; and 22 H. 6. if a man will plead a pardon for a 


Nuſance, it is void, as for the continuance thereof. 


Powle verſus Hagger. 


—"Rror of a Judgment in the Common Bench, Paſch. 13 Jac. 
Rot. 582. in an Aſſumpſit; There the Defendant aſſumed, 

in conſideration of divers ſums paid unto him, that ff Cooper 
affirmed at his return beyond Sea, that he received of the 


Plaintiff 20 1. that the Defendant: would pay the 20 l. And al 


. Plaintiff20 1. And that the Defendant licet requiſitus, ſuch a Day, 


ledgeth in facto, that Cooper returned from beyond Sea, and 
on ſuch a day, year, and place, affirmed that he received of the 


pat, 


„ An. 0. Sg 
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year, and place, had not paid. The Defendant pleaded Non aſ⸗ 

ſumpſir, and found againſt him, and adjudged fo2 the Plaintiff, 

and the Erroꝛ aſſigned, Foꝛ that it is not ſhewn befoze whom he 
affirmed,no2 that the Defendant had notice given unto him of this 
afficmation ; Fo2 without notice given him, be could not take co- 

nuſance thereof,no2 is he bound to pay it: Sed non allocatur ; Fo? 

the Defendant is to take notice of this affirmation as well as the 

Plaintiff: Foz the Plaintiff is not bound to give him notice there⸗ | 
of 3 Fo2 the ad being to be done by a ſtranger, and not by the fot 750-452" 
Plaintiff, the conuſance thereof lies as well in the notice of the 
Defendant,as in the Plaintiffs 3 and therefoze the Plaintiff needs 

— to give him any notice: MUhereupon the Judgment was af- 

firmed, | 1 U | | | 


Walter verſus Manſell. * 


T Rror of a Judgment in Newbury: The Error aſſigned; Be: (13) 
2 cauſe that in Aſſumpſit there, the Defendant pleaded Non * M523: 
aſſumpſit, yet the Ven. fac: was de vicineto de Newbury, where it 

ought to have been de Newbury; foz they have not any jurtsdicti- 

on out of Newbury : And foz this point was vouched 8 H. 5. 10. 

and a Caſe betwixt Loggins and Ferrer: But upon view of divers 


Preſidents, that the Ven. fac. hath been held good both ways, the 4ote 308. 3592 


Court was of opinion, although the Coppozation do not extend ***505: 
their jurisdiction out of the Gill, yet the Ven. fac. being awarded 

de vicineto de Newbury, thoſe of the Town may well be returned: 

And accowingly Judgment was affirmed. | 


Johnſon verſus Underwood. 


Rror of a Judgment in Leiceſter in Aſſumpſit: The Error (14) 
aſſigned was, Becauſe in the ſtile of the Court ft doth not 
appear .by what authozity the Court was held, viz. whether by 
cuſtom, oꝛ by vertue of Letters Patents from the King: And 
although it was alledged, that it needed not, becauſe there being 
an Action commenced and pzoſecuted there, they well may take 
conuſance of their own jurisdicion, without being inſerted in the 
ſtile of the Court: And here in the Certificate it needs not to be 
ſhewn, :becauſe the TUrit ſuppoſeth it to be there pꝛolecuted be- 
twirt the parties; ſecundum conſuetudinem Villæ prædictæ; and 
ſo the Court takes conuſance by what authozity the Court was 
held: And the Recoꝛd being removed, ſhall be held tobe accoꝛding 

to their authozity : Pet the Court held, that the Juridictton ought doe — 


to be ſhewn ; But they would adviſe. Vide 13 Ed. 4.8. Dy. 262. 


5 


Whittingham 


— 


Termino Trinitatis, Anno decimo ſexto 


— 


(15) 
1. Roll. 729. 


Dr. i St. 1 13. a. 
Co. Lit. 172. a. 


x Cr. 179. 
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Whittingham verſus Hill. 


| of a Juvgment in Shrewsbury: There in an Aſſumpſir tg 


pay ſuch a ſum foꝛ Wares ſold, the Defendant pleaded, that 
he was within age at the time of the wares ſold. The Plaintiff 
proteſtando that, tc. he was not within age pro placito dicit ; that 
he bought them pro neoeſſario victu & apparatu, & ad manutentio- 
nem familiæ ſuæ. The Detendant — — that he kept a Mercers 
Shop at Shrewsbury, and bought thole wares to ſell again: And 
ttaverſeth, that he bought them pro neceſſario victu & apparatu: 
And it was thereupon demurred ; and befoze Baron Bromley, be. 
ing Steward there, it was adjudged fo2 the Plaintiff; and Error 
thereof brought, and the Error aſſigned in point of Law, That 
this buying by the Defendant, being a Shop-ke#per, although he 
bought fo2 the maintenance of his trade, ſhall not bind him: And 
of that opinion was all the Court here; Foz an Jnfant ſhall not 
be bound by his bargain fo2 any thing, but fo2 his necefſity, viz. 
diet and apparel, oꝛ neceſſary learning: But his buying to main. 
tain his trave, although he gain thereby his living, hall not bim 
him; no2 his Covenant to bind himſelf Appꝛentice, unleſs it be by 
ſpecial cuſtom: TUherefoze the Judgment was reverſed. Vide 
18 Ed. 4. 2, 10 H. 6. 24; Perkins fol. 6. 


EIN | | . | | ' : 


Termino Michaelis, 
Anno decimo ſexto JACOBI Regis 9 


in Banco Regis. 


„ — 


| Sir Walter Rawleighs Calc. f 
M This Term Sir Walter Rawleigh Knight, 


who was attainted of Treaſon, Term. Mich. primo Jac. 
at Wincheſter befozx Commiſſioners, and had been a 


> ACT 


(1) 
Hutt. 21. 


pꝛiſoner in the Tower always afterward, until about 


thi years laſt paſt, that he was permitted to go at large, and had 
aCommiſſion fo2 a voyage to Guiana, and after his return was re- 
manded to the Tower, The Recoꝛd of the Attainder being bzought 
and certified into the Kings Bench; was by Hab. Corp. direcedts 
the Lieutenant of the Tower,b2ought unto the Bar, where Yelver- 
ton the Kings Attozney ſhewed how by the Kings favour he han 
lived thus long, and had ſince done Acts, fo2 which injuſtice he 
ought not to be further ſpared, and the King had given csmmand 
to pzap Execution; wherefoze he now pꝛaped Execution of this 
Judgment fo2 the King: Andhereupon Sir W. R. being demand: 
ed what he could ſay, why the Court ſhould not pꝛotted and grant 
Execution againſt him, anſwered, that he could not deny but that 
he was attainted of Treaſon as afoefatd, yet he ſuppoſed, having 
committed no other Aas ſince, the King would not caule Execution 
upon the fozmer Judgment; And he conceived, that in regard the 
King had granted him fo large a Commiſſion fo! his Bajefttes 
and the Realms ſervice, and thereby had given him authozity to 
execute judicial Law and power over the lives of others, that it 
was a diſpenſation unto him fo2 his foꝛmer offences, and he ought 
not now to be called in queſtion foꝛ them: But the Court replied 
unto him, that he being attainted of Treaſon, there could not be 
any diſcharge thereof, but by the Kings erpzeſs pardon 3 And no 
Treaſon could be pardoned but by expzeſs woꝛds menttoning it; 
And the Ring might uſe the Service of any of his Subjects in what 
imployment he pteaſed, and it chould not be any difpenſation fo? 
kommet offences: And Yelverton Attomey told him, that he had 
ſince comitted offences which were juſt cauſes of pꝛocteding again 
him, but he being a pziſoner attainted and dead in Law, there 
could not be any pꝛoceedings fo2 theſe new offences , but co 
take execution upon the fozmer Judgment, which he pꝛayed 
might be done: Thereupon Montague Chief Juſtice uſed ſome 


bows of Erhoztation to the Pyſſoner , and then commanded - 


that Execution ſhould be done accoding to the fir Judg⸗ 
ment, 


— 


Termino Michaelis, Anno decimo ſexto 
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Poſt. 395. 
1 Cr. 485. 


Ante 280. 


Ante 65. 


the Hall to receive him, and to do execution; w 
day after; pig on and Juve/ in the great Court, betwirt the ai 


ment, not menttoniny any of the offences, oꝛ foꝛmer Judgment: 
And the Lieutenant bf the Lower had the pꝛiſoner delivered into 


his cuſtobyj and the Dhexifls of Mig-þþv 8 fri; ofven them in 
; wht one the 


and Samt Peters Church. 


— 


Waite verſus the Hundred of Stoke. 


Ct ion upon the Statute of Winton of Hue and Cry : Upon 
Not guilty pleaded, and a ſpecial verdict giben; The quem 


; on was only, whether one being robbed upon the Sunday may. 


ing in time of Divine Service, and making Pue and cry, and 
the Pundꝛed not pꝛoducing any of the Robbers, TUbether-it ſhall 
be»chargeable by the Statute, And this being twice argued at 
the Bar on both ſides, the Juſtices delivered their Opinions 
ſeriatim, becauſe- it wag a leading caſe in this point, and hay 
never before been queſtioned; And Croke, Doderidge, and Hough, 
ton held, that the Pundzed was chargeable 3 And although the 
robbery. was made upon the Sunday, and in time ok Diviug 
Service, yet that is no-excuſe foꝛ them 3. fo2 they are to p2ovide 
that Robbertes be not committed, and ik they be, that the Rob- 
bers be ſuppꝛeſſed: And this Act is made fo2 the peace of the 
Realm, and in advancement ok Juſtice, and therekoze ſhall, be 
liberally conſfrued; And the purſuing. of Felons who attempt to 
violate the Sabbath, is no offence, but a good wok of Charity 
and Juſtice., and otherwiſe. would cauſe. Robberies upon the 
Sunday, and fo2 that they. eſcaped unpurſuing 3 And ſometime 
divers perſons are upon neceſſity inkoꝛced to travel upon the 
Sunday, as Phyſicians, Chirurgions, Yidwives,-xc.. And it is 
reaſonable thep ſhould be pꝛotecked in their journey: And by the 
Statute of 27 H.6. cap. 5. It. is allowed that Fairs may be held 
upon the four Sundays in Harveſt, and ſo it allows riding upon 
the Sunday 3 and then they who ride ought to be. p2otected that 
day as well as any other : And Juſtice Croke put the caſe, if an 
Inlurrection ſhould be upon the Sundap, as it was in London in 
the Earl of Eſſex Caſe, if it be not ſuppzeſſed immediately, the 
Dfficers are finable : So if an Afﬀray be made upon a Sunday in 
view of the Conſtable, ifhe doth not ſuppꝛels it, it is Finable; A 
multò fortiori, robbery ought to. be ſuppꝛeſſed; Alſo the Statute 
doth not mention any day, no2 time of the day, but that every 
day robbery ſhall be ſuppꝛeſſed. Vide Mackally's Caſe, lib. 9. foi. 
66. b. That an arreſt upon the Sunday and other Miniſterial 
Acts are good, but not judicial acts; fo2 a judicial Writ bear- 
ing Teſte upon à Sunday, 02 a Pꝛoclamation of a Fine upon a 
Sundap, are ill and erroneous, fo2 they ſhall. be intended as 


, fictions, becauſe it is well known the Court does not fit that day: 


But 
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But an dꝛigtnal Writ oe Patent bearing Telte' upon the Sun⸗ 
pay, are Food enough; Fo2 the Chancelloꝛ map feal Urits oz 

ents upon any day: This Statute erxtenvs'to the day and 
not ts the night, and to robbery upon the High-wap,and not com- 
mitted in Houſes , becauſe the Country cannot purſue in the 
night, 1102 know what is done in puvate houſesz Fox which, ec. 
Montague Thief Juftice to the comeary, Foz the Country is 
not bound to watch upon the Sunday, and therefoze reſembled it 
to the Cale in Hb. 5 Ed. fol. 27. And berauſe the Law appoints 
that men ſhould be at Divine Service, they are bound to purſue 
Robbers, and it is at their perfl who travel upon Sundays, if 
they be robbed : And this Statute is to be taken in equity, that 
Robbers ſhould be purlued in convenient times, which is not upon 
the Sunday, no moze then that they ſhould be purſued in the 
mgbt; wherefoze he held that it was a good excuſe fo2 the Þtn- 
wed 2: But notwithſtanding his opinion, Judgment was given 
fo2 the Plaintiff, 


Fitzhugli Cranvell verſus Sanders. 8 
Jetione ſirmæ; (pon evidence to a Jury, it was reſolved by 
the Court, and ſo delivered to the Jury, that if aue makes 


Citi in witing, of Lauv, and afterwards upon communtca- 
tion faith, That be hath made bis Will, but that ſnall not ſtand 3.04, 


(3) 


— 


I will alter my Will, &e. Theſe mods are not any revocation of rte 118. 


the Clift, fo2 they de wow but in funmo, and u Derigtattion mt 


he intends do 5 But ik he ſaith, J da revoke it, and bear witneſs 
thereof, he hereby abſvtutetp declares his purpoſe to revoke it in 
przſenti, and it is then a revocation : Alſo Montague ſaid to the 
Jury, and it was not denied by any other of the Juſtices, that as 
one ought to be of good and ſane memoꝛp at the diſpoſing, ſo 
ought he to be of as good and ſane memozy when he revokes it; 
And as he ought tomake a Mill by his own Directions, and not 
by 8 » fo ought he to cevoke it of himtelf, and not by 
queſtions. Ot: | 


Martin Leeſer his Caſe. 1 


T Ore, that a Preſident was ſhewnand read in Court, Trin. a Ha. - 


Kot. 2. one Martin Leeſer was endicted in the County of Surrey 
before the Juſtices of Peace, Becauſe that he felonibuſly entred the 
Houſe of J. S. and felonioufly ſtole 18 d. Upon Nat griliy pieaded, 


(4) 


the Jury found a ſpecial Verdict, that the ſaid Martiz -Leeſer 


and one J. D. and J. N. de cognitione ſua communes Luſores thaſer- 
daores, Anglice Common Players and Haſerdors, aum aleit, An- 
glice Dice, and that they uſed to play with falſe Diee, and couzen 
the Kings Liege people at play; And that they entred into the 

Sll Houſe 
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1 Cr. 235. 
3 Cr. 307. 


(5) 


Ante 105. 
Poſt. 537. 


(6) 


Houſe of the ſaid J. S. and deſired him to play with them at Dice, 


and with falſe Dice they won of him 12 d. oh. And if this be Felony, 


they prayed the diſcretion of the Court: And this Endictment and 


Verdict was removed into the Kings Bench, and thereupon Judg- 
ment was entred, That although this was not an offence for which 
he ſhould loſe lite or member, yet becauſe it. was found that he was 
a common Cozener of the Kings people, It was ordered, that he 
ſhould be ſet upon the Pillory three ſeveral days in the Strand, and 
three ſeveral days in Southwark, where the offence was committed, 
Note, that Noy ſhewed this Preſident to the Court, and preſently 
the Roll was viewed and read: And Montague commanded a Co y 
to be taken thereof, as a good Preſident for the Juriſdiction of c. 
Court, and Government of the Common wealth. | 


Lawley verſus Gattacre, Hill 14 Jac. Rot. 3368. in Com, 
- Banc. & Paſch. 15 Jac. Rot. 747. Salo. 


Rror of a Judgment given in Dower ; The Erro? aſſignen 
was, fo? that the firſt Declaration was of a demand detertia 

parte unius Meſſuagii acr. terr. aer. Prat. acr. paſtur. in 
Harley ; all was with blanks. But the ſecond Declaration after 
the imparlance was perfect, (viz.) de uno Meſſuagio, 100 acr. ten. 
40 acr. prati, 40 acr. Paſtur. cum pertinentiis in Harley. And to this 
the Defendant pleaded, and tried againſt him upon vunques ſeiſe 
pleaded, and Judgment given accodingly 3 And now Erroz was 
aſſigned fo? this fault in the Declaration, which is the material 
Declaration; fo2 the other is but a recital of this Recoꝛd, and it 
ia not helped by. the Uerdic; And of that opinion was all the 
Court: Wherefoze the Judgment was reverſed, 4. 


William Pemberton verſus Shelton, Trin. 16 Jac.. 
Rot. 270. | 


\Ebt of 331. againſt the Defendant, upon the: Statute of 

2 Ed.s. fo2 not ſetting foꝛth his Tythe : The ]dlatntiff being 
Parſon of High-Onger in the County of Eſſex, ſhews that the 
Ockendant occupied ſo much of arable Land, and the Cozn was 
woꝛth, the tenth part whereof was and ſo much of Yedoly, 
and that the Hap was woꝛth 33 s. and 8 d. per annum, fo the en- 
tire value was wotth 11 1. and the treble value 33. fo2 which he 
bzought the Action: The Defendant pleaded non debet , and 


found againſt him fo2 20 s. And it was now alledged fn arreſt of 


Judgment, that the Declaration was not good, fo? the third part 


of 33 l. and 8 d. is 111. 28. and not 11 l. only, and the treble va- 


lue of 111. 8 d. is 331. 28. and not 33 J. only. And he ought not 
to demand leſs than the due debt, unleſs he ſhew ſatisfaction 3; 
as in 40 Ed, 3. 13. and 9 Ed. 4. 51. Debt upon a Specialty 02 
Annuity cannot be demanded leſs than is in the Spectalty, - 


a= ans «a _8o<44 4&4 
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he ought to acknowledge ſatisfac#ſon of the reſidue t Sed non allo- 

catur 3 Fo? all the Court held, it was well enough; Foz there is 
difference, where it is grounded upon a Spectalty, oꝛ upon a Con- cr. 435. 
tract, which is a ſum certain, oꝛ upon a Statute, which gives a cer: Vel, 5 
tain ſum fo2 the penalty; Fo2 no demand can be of a leſſer ſum, Hob. 259. 
but he muſt ſhew how he was fatisfied of the reſivue; and he may * 247- 
not vary fromthe Spectalty : But when the demand is of no ſum |, cr. 331. 
certain, no2 what he ſhall recover in certainty, but only ſo much as 
ſhall be given by the Jury 3 although He varies from the firſt va⸗ 
luation, it is not material 3 Fo? he ſhall not recover accowding to 
his demand in the Declaration, but accowing to the Uerdic * 
(Uherefote it was adjudged fo? the Plaintiff, 


Hunt verſus Jones, Trin. 16 Jac. Rot. 90 1. 


T *Rror of a Judgment in Briſtol, in an Action fox wozds: The (7 
Error aſſigned was, That the woꝛds were not actionable: And 
there the Plaintiff ſhewed, that che being a widow of a good name 
and fame, and having uſed fo2 divers years the trade of a Baker, 
whereby ſhe got gains fo2 the maintaining of her ſelf and her Fa: 
mily, and being a widow, was deſired in marriage by many honett 
men; The Defendant knowing the Pzemiſſes, ſpake theſe ſcan- 
dalous wo2ds of her, in ſpeaking to the Plaintiff in the pꝛeſence of 
divers others, Away you pick- pocket, thou (innuendo the Plaintiff) 
art a ſcurvy pocky whore; whereby ſhe is hurt in her fame, and 
{oft her marriage, and divers fozbear to buy bzead of her. Aſter 
Not guilty pleaded, and found fo2 the Plaintiff, and Judgment fo2 
her, it was now aſſigned fo2 Error, that an Action lies not fo2 theſe 
wowws 3 Fo? it is not ſhewn, that ſhe was in communication with Ante 323. 
any fo2 marriage, and thereby had loſt her marriage: Alſo the 
doth not ſhew,that ſhe was a common Baker, and ſo hay any loſs 
by theſe wozds 3 but generally, that che baked : lo the wowds are 
adjectively ſpoken, and not ſo ffrong as i they had bien abſolute yn 
woꝛds: And they are wows which do not ſhew any intention that 
he ſpale of the French Por, which ought to be ſhewn by ſome par⸗ 
ticular circumſfances from the wows. And of this opinion was 
all the Court: TAherefoze the Judgment was reverſed, 


Thomſon verſus Field. 


Ebt upon an Obligation, condttioned, to perfozm the Cove- (8) 
nants in an Indenture, whereby he lets Land, rendzing 
the rent of 101. per annum, oꝛ within fix days after thofe Feaſts: 
The Defendant pleaded perfo2zmance of Covenants; The Plain⸗ 
tiff aſſigns breach, That he, ſuch a day, being the ſirth day after 
the Feaſt, befozx Sun-ſet demanded 5 1. fo2 rent then due; and 
St 2 neither 


— — 
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Ante 310. 


x Cr. 207. 
Ante 439. 


(9) 


: „ 
neither the Dekendant, noꝛ any koꝛ him were there ready to pay it; 
Fo? which, ec. And hereupon the Defendant demurred: And it 
was moved by Serjeant Chibborn, that the Declaration was ng 

god, becauſe he doth not ſhew the certain time when he came ye. 


- foe Sun-ſet, and how long he remained after Sun-ſet to demand 
the lame; ſo as it might appear to the Court that there was time 


ſufficient fo2 telling of it out: Sed non allocatur; Fo2 it being ſo 


And when he came befoze Sun-ſet, and ſtayed there after, and none 
came to pay it, it is well enough alledged, although he doth not 
ſay what time be came befozeSun-ſet,no2 how long time in certain 
he remained there to demand it. Secondly, It was objected, that 
this demand is not god, becauſe he demanded it as a Rent then 
due; whereas he ought to demand it as a Rent due at the jap 
Feaſt : Sed non allocatur 3 Fo2 the Rent being reſervable, and pay. 
able at the ſaid Feaſt, oꝛ within ſix days after, it is not due to be 
demanded until the ſixth. dap; but it may be paid, ik the Tenant 
will, bekoze: wherefoze the demand was well enough. Thirdly, 
It was alſo reſolved, that the condition being fo2 the perkoꝛmante 
of Covenants, Payments, and Agreements, the non-payment of 
the Rent upon demand on the laſt day was a bꝛeach of the Bond; 
wherefoze it was adjudged fo2 the Plaintiff. 


_ Batesby verſus Brooksbeck. ' 


A Sſumpſit :- And declares, whereas he bargained with Simon 
| Batesby to ſell and deliver unta him 150 ſtone of wooll, fa 
114 |. to be paid at a certain day to come; That the Defendant 
in conſideration the Plaintiff would deliver the ſaid wooll to the 
ſaid S. B. became fidejuſſor foꝛ the laid S. B. Aſſumendo, & adtunc 
& ibidem promittendo to the Plaintiff, to pay the ſaid money to 
the ſaid Plaintiff: and alledgeth in facto, that he truſting to the 


Dioekendants pꝛomile, delivered the ſaid wooll to S. B. and the 1141, 


not being paid, he thereupon bꝛought this action. Upon Non 
Aſſumpſit pleaded, and found foꝛ the Plaintiff, it was moved in at⸗ 
reſt of Judgment, that the Declaration was not good; Fo? he 
grounds his Declaration upon the Aſſumpſit, and there is not any 
Aſſumpſit in the caſe, but that he became fidejuſſor: And then it 
ought to have ben ſhewn, that the Pꝛincipal had not paid it, being 
demanded; and ſo to have alledged a default in him, and after: 
wards a demand of the ſurety ; and this not being alledged, there 
is no default alledged, and therefoze the action lies not againſt 
him. And of that opinion was all the Court, abſente Montague: 
Wherefoze it was adjudged fo2 the Defendant. Vide 40 Ed. 3: 5 
39 Ed. 3. 12. Dyer 370. 


Moore 
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Moore verſus Bullock. 


Rohibition ; The ſurmiſe was, that the Abbot of Beanchiefe in (106) 


— — 


the County of Derby, was ſeiſed in Fie of the Rectozy of 1 Kol. 649: 


Norton, which was appꝛopꝛiated to the ſaid Abbey, time whereof, 
#c. was ſeiled in Fe of a Cloſe called the Medow-Cloſe in Green- 
ſton, in the Pariſh ol Norton; and held the (aid Cloſe, and took the 
pofits thereof in right of all Tythes of Pay within the ſald 
Þamlet of Greenſton : The Defendant pleaded, that the Abbot 
was ſeiſed in Fix ok that Cloſe, as parcel of ſuch a Farm, and tra- 
verſeth, that he had it, and took the p2ofits thereof in lieu of the 
Tythes of May in the ſaid Þamlet : And Jifſue being joyned there- 
upon, it was found fo2 the Plaintiff; and was now moved in ar- 
reſt of Judgment, that the ſurmile was not good; Fo? he ſhewing 
that he was ſeiſed in fee, that is, as parcel of his Glebe, it can- 
not be in recompence of the Tythes : But it ought to have bien 
ſhewn, that it was given in ancient time in recompence of the 
Tythes ; oꝛ ſhewn, that he and his Pꝛedeceſſoꝛs time whereof, #c. 
have had the occupation of that Cloſe, and the p2ofits thereof, in 
lieu of Tythes 3 and not to ſay that he was ſeiſed, which ſhall be 
intended as parcel of the Glebe 2 Sed non allocatur ; Fo it is a 
better koꝛm to ſay, that he was ſeiſed in Fe ; fo2 it is ſo ancient 
that it cannot be ſhewn when, o2 by whom it was given: But 
having had it always in lieu of Tythes, it is good enough, and 
thall be intended to be given befo2e time whereof, #c. in recom- 
pence of the Tythes : And that in regard of that Land the dil⸗ 
charge of thoſe Tpthes had its beginning: TUherefo2e it was ad⸗ 
judged fo the Plaintiff. Vide 8 Ed.4.14.Co.2. Rep. fol. 45. Pigot 


and Herns Cale; and a Pꝛeſident was cited, Hill. 42 Eliz. Awſten 3 cr. 935; 


and Pigot, where ſuch a P2eſcription was held to be good, 
Guy verſus Liveſey. 


Reſpaſs of Aſſault and Battery: Fo2 that the Defendant (11) 


did aſſault, beat, and wound the Plaintiff ; Nec non fog * Rol. 536. 


that he aſſaulted and beat the wife of the Plaintiff, per quod con- 
ſortium uxoris ſuæ fo2 thꝛie days amilit : The Defendant pleaded 
Not guilty, and it was found againſt him in both, and damages 

aſſeſſed to 80 1. (it being in truth a great battery to the Baron) 
and the damages given, fo2 that the Plaintiffs wife went with 
the Defendant, and lived with him in ſuſpitious manner: And 
it was now moved in arreſt of Judgment, that the Baron ought 
not to joyn the battery of his Feme with the battery which was 
done unto himſelf ; And he cannot have an Action foz the battery 
of his Feme, but ought to joyn his Feme with him in the Action; 
Foz the damage done to the Fee , ſhe ought to have * ſhe 
urvive 


— 
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J 2 
4 7 


x Cr. 90. 
Poſt. 338. 


(12) 


Ante 67. 


Ante 457. 


I Cr. 315. 


(13) 
1 Roll. 494. 


any place: And it was found fo? the Plaintiff ; and now Error 


ſurvive her husband; and ſo the Dekendant may be twice punig. 
ed fo2 one and the ſame battery, if the Plaintifi here ſhould reco. 
ver; Fo2 this recovery of the Barons ſhall not bar her of bainging 
her Action, if ſhe ſurvive him: Wlherefoze if the Baron will being 
the Action, he ought to have jopned his Fee with him. But all 
the Court held, that the Action was well bꝛought; Foz the Anion 
is not bꝛought in reſpect of the harm done to the Feme, but it ig 
bought fo2 the particular loſs of the husbands, foz that he jog 
the company of his wife, which is only a damage and loſs to him. 
ſelf, fo? which he ſhall have this Action, as the Maſter ſhall have ka 
the lols of his Servants ſervice : And a Pꝛeſident was ſhewn in 
28 Eliz. Rot. in this Court, where one Cholmley bꝛought an Ag. 
on fo2 the battery of his Feme, per quod negotia ſua infecta remay- 
ſerunt ; and had Judgment to recover. And another Pꝛeſident 
was cited to be in the Exchequer in Doylies Caſe, that Cuch an 
Action was adjudged good: Wherekoze it was adjudged here, that 
the Plaintiff ſhould recover, 9 Ed.4.51. 46 Ed. 3. 3. 22 Ed. 4. 44, 
3Ed. 3. brevium 737. 20 Ed. 3. brevium 251. 22 Aſſ. 


Harris Caſe. 


F Ndictment of Nuſance againſt Harris and others, foꝛ ereaing a 
Nulance upon the River at Barnſtable: The Oefendant plead: 
ed Not guilty, and found againſt him; and the Recozd being here 
againſt them bp Certiorari, it was viewed, and there was not any 
Iſſue jopned; Fo2 where the entry upon the Jffue, Not guiky 


, pleaded, ſhould have ban by the Clerk of Afſiſe, who ought ta 


have joyned the Jſſue, it was omitted; Co the Uerdia was with» 
out Jſſue ;: which being moved in Court, they oꝛdered that it 
ſhould be amended ; Fo2 it is but matter of courſe, and by intend 
ment was then omitted in the Entry by default of the Clerk: And 
although it were divers years ſince, and in the time of another 
Clerk of Aſſiſe, who was now removed, yet it was o2dered, that 
the Clerk of Aﬀiſe who then was ſhould mend it; which was done, 
and it was amended : And theſe woꝛds, Et Richardus Warer (who 
was then Clerk of the Aﬀiſe) qui pro Domino Rege fequitur ſimi- 
liter, &c. were by oꝛder of Court interlined 3 Fo2 it was ſaid, that 
if ſuch faults ſhould not be amended, many of the Trials upon 
18 (and peradventure in caſe of felony) would be ovet⸗ 
thꝛown. | 


Bourn verſus Carrington. 


Ene ok a Judgment in Derby in Debt againſt the Heir, up- 
on an Obligation by his Father: The Defenvant pleaded, 
Riens per deſcent : The Plaintiff replies A ett, but doth not ſhew 


aſſigned, 
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yo? 


—— 


afſigned, becauſe he did not ſhew in his Replication any place 
where the A et, ſhould be; and ſo there is no place from whence 
the Venue ſhould come. And although it were alledged, that 
this being in a Cozpozate Gill, which bath not any jurisdiaton 
to try any matters out thereof (and therefoze may be well in⸗ 
tended to be in Derby, where the Action was bzought) yet all the 
Court held it to be erroneous 3 Foz intendment ſhall not help it, 
and the Replication is ill; and it is all one whether the Action fs 
bzought in a Coppozation, 02 in any other Court: Fo2 in both 
the Plaintiff ought to ſhew the place of 4/ezs 3 and becaule he did 
not, it was ill, and the Judgment was reverſed : And in the lame 
Term, a TUrit of Error was bꝛought of a Judgment in Lichfield, 
betwirt Clerk and Broughton, where in Debt againſt the Heir, 
upon an Obligation of his Father, the Dekendant pleaded &7e-s 
per deſcent : The Plaintiff replies, that he had 4/ets by deſcent, 
but they did not find any place where: And the Plaintiff had 
Judgment, and this Judgment was affirmed, although it were 
objected, that this being a_p2ivate jurisdiction, they had no autho« 


rity to enquire of any thing out thereof; and that this differs 


from the Caſe of Actions bꝛought in the Kings Courts, which 


have a general jurisdiction : Sed non allocatur ; Fo2 this enquiry ante ;;: 


is good enough; as an enquiry may be of Aſets in Ireland: 
{Uherefoze the Judgment was affirmed, Vide Co. lib. 6. fol. 46. 
Dowdales Caſe, . 


Leneret verſus Rivet, Trin. 16 Jac. Rot. | 


Sſumpſit : TUhereas one Thomas Ogle had acknowledged 

\ himſelf to be indebted to the Plaintift in 10 J. fo2 divers 
Treſpaſſes done unto him; which 101. the Plaintiff at the De- 
fendants requeſt was contented to accept ok: The Defendant 


(14). 


in conſideration that the Plaintiff, at the Defendants requeſt, - 


would acquit and diſcharge the ſald Thomas Ogle of the ſaid 
debt, and permit him to carry out of the Plaintiffs houſe cer: 
tain Goods of the ſaid Thomas Ogles, which were then there, 
aſſumed and p2omiſed the Plaintiff to pay unto him the ſaid 
10 l. at ſuch a day; and alledges in facto, that he acquitted and 
diſcharged the ſaid Thomas Ogle of the ſaid 10 l. debt, and ſuf- 
fered him to carry away his ſaid Hoods out of. his houſe 3 
and that the Defendant had-not paid the ſaid 10 1. to the Plain- 
tiff accoꝛding to his pꝛomiſe. The Defendant pleaded Non 
aſſumpſit, and found againſt him: And it was now moved in 


arreſt of Judgment, that the Declaration was not good, becauſe. Ante 163. 


he doth not ſhew how he acquitted the ſaid Thomas Ogle; Fo2 
it cannot be without Died, which ought to be particularly ſhewn : 
And although that the conſideration, to ſuffer him to carry out of 


the Plaintiffs houſe the ſaid Goods, had bien a ſufficient conſt- 3 cr. 755. 


deratlon 
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3 Cr. 79. 
Ante 127. 


(15) 


1 Cr. 563. 
Hob. 76. 


(16) 


Teo He ought to have ſtayed the winging of his Aﬀtion unttl ul 


deration, and was well alledgev, if it had been by it ſelf; yet when 
tt is jopned with another conſideration, which is good, if it ja 
been afledged to have ban perkoꝛmed; It not being well alledgey 
to have bin perfozmed, makes the whole Declaration to be ill; 
And of that opinion was the Court: TWherefoze it was adjudgey 
fo2 the Defetivant. | 


Blunden verſus Euſtace. 


Ction upon the Caſe : THhereas he was a Survey} any 
Mealurer of Lands, and gained his living by ſurveying any 
meaſuring of Land, The Defendant having communication with 
him about mealuring of Land, ſpake of him theſe wozds, Thou 
art a cozening and a ſhifting Knave, and a cheating Knave, Aſtet 
Uervic, upon Not guilty pleaded; it was moved, that theſe wozg 
are not Adionable, fo2 the wozds be tw general: But Calthrope 
fo2 the Plaintiff moved, that he might have Judgment, inaſmac< 
as they touch him in his Pꝛokeſſion and means of getting his 


ltving; And the Art of- ſurveying and meaſuring of Land is an 


Art whereof the Law takes conuſahce : And Montague Chick 
Juſtice ſaid, Although generally to ſay that one is a cozener, an 
Action lies not; yet foꝛ ſuch a patticutar perlon, this touching him 
in his means ok living, the Action well lies: But the other Jufficeg 
doubted thereof ; wherefoze they would adiſe. Afterwards in Kil- 
lary Term being moved again, all the Court agreed, that in re. 
gard a Strveyo? is an Dfficer of skill, and there is ſuch an Officer 
fo) the King, who is mentioned in Aas of Parliament by that 
name, theſe wozds touching him in his pꝛokeſſton thereof, and 
taking from him his means of gaining his living, the Action well 
lap; And it was adjudged fo2 the Plaintiff. 


Beckwith verſus Notr, Mich. 15 Jac. Rot. 510. 


Rror of a Judgment in an Aon upon the Caſe, upon an 
—Aſſumpſit made at Southwark: The firſt Erro2 aflighed, 
That the Declaratton was not good; fo2 he declares, 7Qhereas 
the Defenvant was indebted unts him in four pounds, he pꝛamiſod 


at Southwark, upon fuch à conſideration, that he would pay it him 


dy five . the month: And-aftevgeth in facto, that he had 
not pad the fad four portnds, noꝛ anp parcel thereof, accowing to 
his pꝛomfke: And the Attion was bzought within four months after 


the pꝛomike made, ſo before all the money was due ; And declares 


ad damnum fir pounds: And upon Non aſſumpfit pleaded, and 
foimd kor ehe Plaintitf, and damages afſeſſed'ts four pounds, 
and Judgment accozdingly, it was alfedged ko be erroneons; 


had 


Issa 


<5 = e ef 2 wy aw cc cc cc. __ 


* * 


f 
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Jad been due, oz to have demanded the ſum which was vue forthe 
four months only, and not the entire debt; as in Debt upon a 
Vill 02 Recognulance, payable at two days, he may not bztng his 
Aion until the whole lum is due upon the Bill. But it was 


thereto anlwered, that this is not like to the Caſe ofa Blu of debt . Lr. 252. b 


which is grounded upon the ſpeciality, and cannot be demanded 
until the entire ſum be due: But here it is grounded upon the 
yzomile , which is bꝛoken by every non-payment arcoꝛding to the 
— und he doth not demand any lum certain, but only Da · 
mages, and it is at the dilcretion of the Jury, ik they will find 
the entire ſum in Damages, only koꝛ ſo much as is due: But when | 
they give the entire Damages, as here Doderidge (ad that it is Poſt. 683: 
with an averment, that r Cam; and it hall 
be a good bar in a new Action upon the Caſe upon that pzomile + 
and of that opinion were all the hee ſides Houghton, wha 
doubten thereof, and held that the 8 tion was nütguod, = 
cauſe he did not veclare in certain, that the derer Ad, not 
foumed by the non-paymettt at ſuch days, Aab dc not demand 8 
mages £62 it 2 and not to fay that the foitt — is not pain, 
noꝛ any parcel thereof; fo2 the 4 l. is not pet due. Vid. Co. lib. 4. 
fol. 94. Dy. 112. — Etro2 was allignen, becaule the Ven. 
fac. was awarded de vicineto de Southwark, where ft ought to be 
de Southwark, 9 Hl. $26: Sed non allocator; wherefoze the Judg⸗ 
ment was affirmed. Nota ex hoc, That where a man bzings ſuch LS 
an Action fo2 beach of an Aſfampſir upon the firſt vay it is beſt ts 


= of damages fo2 the entire debt, foz he cannot have a new 
on. 


Ant. 4 93. 


Bennus e Guykdley, Trin 16: Jac Rot. 5100 9. 
Ction upon the Caſe; Whereas: whe” Ottenbunt terovered 1017 
againſt Him 71, 10 8. foz cots and Damages, an upon EY 
i oe ne He Platt: pt io Im 71, fav HED 5 
been 
— — al age eee 
that debt; Chat the Defendant intending nitjuſfly to der ms a 
_ this Releaſe, and er his Fa in the ſaid witing, 
the 20 June 15 Jac, ſued = ias ad ſatisfaciendum ũgàinſt the 
Plaintiff fo2 this Debt le 13 Trinitat. following, which 
je delivered to the 1 2 who by kay 
of aftefwaryo( viz. Yithe 20 Jal Jae. at und r 
40 Abe 598 e 28 the 71. to 8. to his pamat 


i mentioneb, (viz.) t to! x0 
pant. the Beine Gon, upon” requett : © 


tendant 
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kendant pleaded hereto, that the Sheriff did not arreſt him by his 
appointment: Upon which Plea being vicious, the Plaintiff de. 
murred; and upon argument the Defendant did not maintain hig 
Plea, but took Exceptions to the Declaration. Firſt, that he 

- ought not to due this Action in nature of a deceit, ( as it ag 
pleaded) fo2 ſuing fozth Execution againſt his own Releaſe; but 
be ought to have relieved himſelf by an Audita querela. Setond⸗ 
ly, that. he ought to have had an Action upon the Caſe, upon the 
pꝛomiſe, to withdzaw Pꝛoceſs of Execution; and if he had exten⸗ 
ded, yet an Aſſumpſit lies not thereupon, becaule it is by Deed, 

i and ſo he ought to have an Action of Covenant, and not an Aſun- 

Pot . _pſitz and ot᷑ that opinion was the whole Court as to that point, 

x . . Thirdly, it was objected, that it appears by the Plaintiffs own 

ſhewing, that he was not grieved by this Pꝛocels of Execution; 
fo2 it is ſhewn that the Sheriff arreſted him upon the 20 Jah, 
which was a long time alter the return of the Wut, ſo it was done 
without Clarrant, and is kalle Impulonment in the Sherif, who 
took him by colour of that Pꝛoceſs and fo2 that cauſe pzincipally 
this Declaration was held by all the Court to be ill, Fourthip 
it was objected, that the Declaration was not good, becauſe je 
declares upon a Deed, and recites but parcel, whereas he ought 
to ſhew the whole Deed: Sed non allocatur; fo2 he mentions ag 

Ant. 14% much as. ſerves fo2 his purpoſe in this Action, and the reſidue 

ſhewn doth not alter it: Wherefoze fo2 the firſt and third exception 


F 


lt was adjudged fo2 the Defendant. 
EET © Clerks Caſe. 


18) Lerk of Hertford being expelled from being a Burgels there, 

pꝛocureda Crit to the Mayoꝛ and Burgeſles to reſtoze him, 

92 ſigniſie the cauſe 3 who returned, that he being Churchwarden, 

- ;: purelented one of the Burgeſles maliciouſly without cauſe fo2 he- 
Ing abſent from the perambulation; foz which being rebuked 

the Mapoꝛ he ſaid.contemptuouſly, I care not for Mr. Mayor not 

| rgeſſes ; and fo2 this cauſe he was expelled: And 

no calife of, Expullion ; wherefoze, there was ano 


* * 


ther Writ or Weſtitutlon awarden. 

| 2 * ET Y | . T . 11152 , y She: tr 8 | 2 #14390 
Michel verſes Sir John Croft and others, Trin- 
09:00; cn e 11 Jac. Not. 119 1 24:7, ame 


(19) (QCirefac. upon a Agent in Debt againſt, Thomas Riv f# 
aso L againſt his Tertenants 3; The Sheriff returned, that 
he warned Sir John Croft and these other Tertenants; the that 
made default; Sir John Croft pleated, that one-FtomasRivit 
You -Tertenant ok 20 acres in ſuch a Gilli, which ares 
Lands ot the ſaid Thomas River, againſt whom the Recovery 

was at the time of the Judgment; and demand 1 


1 
oF rd 4 1 
3 
. 
1 


— 
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{fhe ſhall be put to anſwer, until the ſaid Thomas Rivet be war- 
ned; and thereupon the Plaintiff demurred: And akter Argu⸗ 
ment at the Bar, it was adjudged fo2 the Defendant , that the 
Piea was good.; fo2 as Houghton ſaid, there is difference betwixt 
a Scire fac. to have Execution upon a Judgment in Debt, and to 
habe Execution upon a Judgment in a real Action; koꝛ in the laſt 
this is not any Plea, - foz every Tenant. chall anſwer fo2- that 
which he hath, and the one may loſe, and the other not; but in a 
Scire fac. to have Execution of a Debt, becauſe every one ought 
tobe- contributary. fo2 his part, the one ſhall not anſwer as long 
as he can ſhew that another is contributary with him: And al- 
though the Sheriff returned, that ſuch-are Tertenants , yet that 
ſhall not conclude the Defendant, but that he may ſay, that ano⸗ 
ther is Tertenant of parcel, who is not warned; and a Purcha⸗ 
ſer cannot have an Audita querela, until he be grieved by the Exe- co, ;, 1. b. 
tution ſued againſt him, as 17 Al. and 17 Ed. 3. 29. And being 
warned, if he do not plead, that another is Tertenant, who ought 
alſo to be charged, he never; afterward ' ſhatf have an Audita 
querela : And that one may have an averment againſt a Sheriffs 
" return, appears, 2 Eliz. Dy. 173. 41 Ed, 3. 36. 11 Ed. 3 brevium 7 Cr: 518. 

286. This Plea pleaded was allowed to be good; but that the 
{Urit ſhould not abate, and that the Defendant ſhould not anſwer 

until the other was warned, Vid. 12 Ed. 3. Execut. 77. here: 
foe it was adjudged fo2 the Defendant, | 


1 Cr. 318. 


Co. 3. 14. 2. 


Roberts verſus Trenay ne, Trin. 14 Jac. Rot. g 50. Cornub. 


"F< Reſpaſs de clauſo fracto in Northall: pon Not guilty pleaded (209 
de, a ſpecial derdic was found, that Cyprian Cory was ſeiſed 
in Fee of the Land in queſtion; and that it was agreed that one 
ary Adington ſhould lend unto him 150 l. and fo? the ſecurity 
the repayment thereof, Cyprian Coryleaſed unto the ſafd M. 
this.Clole foz ſixty. years, to commence. atthe end of two pears, 
upon condition that if he paid the, 1 501. :at:the end ol two pears, 
that the Leaſeſhould be void: and it was then further agreed-be- 
irt them, that the ſaid Cyprian Cory., foꝛ the deferring ann 
ving dap of payment of the ſaid 180 l. fo2 two ears, ſhauld pay 
unto the ſaid Mary foꝛ intereſt yearly 22 l. 10 f. quarterly, if the 
ſaid Mary ſhould live ſo long; That in perfoꝛmance of this agree? 
ment, the lent the ſaid Cyprian Cory: 150 l. and he made the ſuld 
Leaſe fo2 fixty;years » and granted by fine to the ſaid Mary A- 
dingt on an annual Bent of 22 l. 108. to be paid quarterip, ił 
e iived lo long, and afterwards conveyed the Inheritance 
tothe Plaintiſf; and that the ſaid 150 l. mas not paid ʒ and that 
de lad Mary tock to Þygband Trenayne, who entred foꝛ Mon- 
Mment; Et f ſuper totam, cc. The ſirſt queſlion was, whether 
were an ulurious contract 8 the Statute,” becauſe it 
1 2 was 


> A - #0. di gr Ren 


a 1 % 2 
3» 


* 


— 


"508 Termino Michadis amodecimoſexto 


was a meer caſual Bargain ; foz if the dye bekoze any day of 

payment of the Kent, the Rent was gone, and pet he chou 

anc, 253, tain the. 150 1. fœ two years, and pay nothing £2 it;; and ft 
2, "wbasreſolved, that it was an uſurious bargain, fo2 by inteny- 
ment fe might live above two years, and it is an apparent 
poſſibility that ſhe ſhould receive that conſderation whereby Ge 

3 cr. 2. #6 mithin the Statute. Vid. Co. 5. fol. 76. Cleytons Cake. ge: 
condip, it was moved, whether Leaſe, being taken 
Papment of the paincipal money, and not fo2 the pa 
any part of the ulury , be within the Statute , to 
Rain void; and it was refolved , that it is, becauſe ft 

the ſecurity of money lent upon Interest, and 

Ant. 44% Ting of that which the Statute intends 
otherwiſe it would be an Evaſion out of the 

be would provide fo2 the ſecuring of the Payment 

pal, whatſoever uſurious bargain was made; which 

will not permit. Thirdly, it was objected , That this 

found, that there was an agreement between them in the ſame 

manner, prout, &c. But it doth not find that it was corrupte a- 

greatum, which ought to be preciſely found, to dzaw him to be 

an Difender within the Statute : And therefo2e in an Jnfozna- 

x Cr. 30. | tion, ff it be not al , that corrupte agreatum fuit, it is not 
good; ſo upon the Statute of 5 Eliz. of perjury, if it be not al 

3 Cr. 147- ledged that he voluntarie & corrupte commiſit perjuriam, ft is tt 
good: Sed non allocatur; fo there is a difference betwirt an Jun 
foꝛmation, which ought to be peciſely alledged, and a ſpecial 

ant, 64, @Qerdict wherein all the circumſtances are found, which being 
apparent to the Court to be uſurious, and cannot by Intendment 

bave any other Conftrucion, it ſufficeth ; and here it is ap 
1 


1 


2 


7 


as Wo 


Fo 
that 


r 


8 


2 


rent, that the money was lent fo2 Jntereft , and is moe 
than the Statute permits; wherefoze being Uſury apparent 
the Court chall judge it accowingly : And one Higgins and 
Mervins Cale was. cited to be adjudged , that if the cowiupt 
agreement be not expeeſlen in the Uerdic, and the matter is 
apparent to. the Court to de Alurp, there the Jury needs not ts 
tſhew, that it was coxruptly, fe res ipſa loquitur ; otherwile it 
Aut. 210 fog if it be. dut implyedz wherefoze it was adjudged baz the 
Plaintiff, Note, that Juſtice Doderidge took theſe differences in 
of caſual uſury, Firſt, if THend 1001. to have 120 l. at the years 
end upon a catualty 4 if the caſualty goes to the intereſt only, and 
19; to the Prtcipal, it is uſury: For the party is ſure to have the 
incipal again; come what will come; but if the Intereſt and Prin. 
Fipalare both in hazard, it.is not then uſury: And it was therefore 
bd ne in the Common Bench in Dleariwouthe Caſe , where one 
went. do the, Naw-found Lad, and another Jent unto him 1col. 
Ant 209 fark year to WAual his Ship; and if de returned with the Ship, 
be would have fo 1 Fiſm ; and expreſſes at what 
rate, which. excreded the Intereſt which the Starnte allows; and 


if 


r A . lc. 2 
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if be did not return, that then he would loſe his Principal: It wes 

adjudged to be no uſury. Secondly, if I ſecure both Intereſt and 
Principal, if it be at the will of the party who is to pay it, it is 
no uſury; as if I lend to one 1001. for two years, to pay for the 


loan thereof 301. and if he pay the Principal at the =_ end, he Cv. 5. 69.8 


ſhall pay nothing for intereſt, this is hot uſury: For the party hath 
his 7 ms may pay it at the firſt years end, nd @ diſcharge 
himſelf. RA © | | | 


Sheriff oe es Wrotham, Trin. 15 Jac. Rot. 615. 


T* Reſpals, quare clauſum fregit apud Ridgwell: Apon Not 
T — plsaden, a ſperial Meret was Fans, that! Walzen 2R 
Wade being Leite fo2 21-years of the Land in queſtion, 

benefit of his Leafy to Alice his Cie fo fl 
ars after his death; and kurthet deviſed, that after the (a 
fir years ended; then John my Son if he come home, ſhall have 


ec the benefit of my ſaid Leaſe, during the reſidue of the Term; 


and if John mp Son Both not then come home, then William mp 
« Son ſhall poſſeſs and hqve that Leaſe unto his Benefit, until 
«John my go do come home: And he deviſed to his Fee all 
his Goovs, Chattels, and Imnplements ok Houſe , and made 
her Executriy;- and died; Alice enters Clamando virtute le- 
ionis: Wilkem the Sen, during the fir years (Jom being 
D Seqs, and not returned) made his Will and veviſen 


that Leaſe to Helter his wife, and mave her hisExecuttir, ann 


wed 2 Ohe fix years afterwards erpire, John doth not return; 
Reſter' takes to husband the Plaintff, who enters; Alice take 
u pusbatid the Defendant ;' any whit 


p right, | 
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the, reſivue ok the term might have veſted in him without any 0 

ther Ceremony; It was help, that that palũbility might well gata 

his Executrix: And the Executrix ſhould have it, becauſe it might 

have veſted in the Teſtatoz, Vid. Co. lib. 3. fol. 19. Boraſtons Cate, 

That a Term certain being limited to one, and after that it ai 

Ant. 461. Do to another, is not a contingent Eftate,but a meer intereſt. Vid. 
Co. 10. 85. b. Plowd. 5 19. Weldens Caſe, - and Co. 10.51. Lampets Caſe (a re: 

ſolved: And although a Judgment was cited in this Court, Tan 

x Rol. 916, 8. Jac. Rot. 439. betwixt Price and Atmere, that ſuch a poſſibility 

of a term ſhall not go to an Erecutoz 02 Admintiſtratoy, they ety 

that it was not Law; but conceived the reſolution tn Lampets 

Caſe to be good Law in this point: and it appears here, that. 
Dekendant path not any colour of claim; foz it is limited 

her but fo2 ix pears ; ſo ſhe ought not to habe it fo2 a langer tim 

and that John was not ta have it, unieſs he were returned: 

SALA] it veſted in William 3 . and: eden men fake 


6 


laintiff, - 
| Havergill verſus Hare, il 13 Jac. Rot. 
_ |: 1 —Jc&ione firwe of a Leaſe of William Fiſher,, of Lands, a 
2 Rol. 48. 9 Plumſted foz thꝛee peats: Axon Not guilty pleaded, a (pe- 


799, 800 fäl Uerdict was found, - Ne Walon Parker was 7 — of 4 


, Pape 
naunciation, with clauſe .of- Diſtro fon * ſame Inden 
ture covenanted, -fo2 himfelk, his . upon ie, 


1725 the laid Iſaac 1 Aer a 8. bg and 2 few to le 
Fit 1 and William Pewall, 5 


inp be arrear 1 be 2 lp fans unto. D 85 = 
* 


"was d y 
emapd = 2 Wil Itiam Pewall, at the 


noꝛ pet is paid: , 
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the ſaid firſt Jndenture ; that afterwards 23 Septemb. 13 Jac. 
William Fiſher diſfratned fo2 this Rent of 10 I. due at Mich. 11 
Jac- and impounded the diſtreſs, and the Defendant ſueda Re- 
plevin, and had the diſtreſs delivered by Replevin : And that Wil- 
lam Fiſher entred and let it to the Plaintifffo2 three years, pro- 
ut in the Declaration: And the Defendant ouſted him; Et (i, 8c. 
and this Caſe was often argued at the Bar, and afterward at the 
Bench. The firſt queſtion made, was, whether the entire Rent 
not being arrear, but only 10 l. foꝛ half-a year , becauſe of en- 
try within the Proviſo ; fo2 that the woꝛds thereof are, If the ſaid 
Rent of 20 l. be arrear; and doth not ſay, if any part o2 parcel 
theoeof, ac. And this being a Condition, ought to be taken _ 
ſtrictly. But as to that, all the Juſtices agreed, That it is a es 
ſufficient cauſe of Entry; fo2 the Rent is arrear, and he max 
have an Aſſiſe de redditu prædict. although half a years Rent is 
only in arrear, and it is within the woꝛds and intent of the 
Condition: Alſo this is not a Condition, but a Limitation of 
the uſe, which is to be conſtrued accoꝛding to the intent of the 
Parties: And the wowds are not, If 201. Rent be arrear; but, If 
the Rent of 201. be arrear; and that is ſaid to be arrear, ff any 
of the Half year be arrear : TUherefo2e this Non-payment of the 
10 l. and Replevin bought upon the Diſtreſs, -axe-ſuffictent tau⸗ 
ſes of Entry. The ſecond queſtion was, Tſhether this contin- 
ent and future uſe to riſe upon Non⸗ payment of the Rent, and 
Fe Replevin ſued upon the Diſtreſs which was limited to Iſaac 
Warden, his Heirs and Aſſigns, be transferable over by this Jt: 
denture. of bargain-and ſale; fo2 it was ſtrongly urged by the 
Defendants Counſel, that it is a matter in pzivity and poſſibitt: 7 
ty only, which is not transferable befoze it falls in eſſe: But l. 48. 9. 
ul the Juſtices reſolved, that it being a matter ot Inheritance, 
ud being koꝛ the ſecurity of the payment ot Rent, and waiting 
pon the Kent, might well be transferred: with the Rent; and x cr. 359, 50x 
by the grant ol the Rent, the penalty and advantage well pal⸗ 
ſed: But ff it had been a meer pollibiltty, oꝛ a contingent Eſtate, 
not coupled with any other Eſtate then it had not paſſed.” Thirdly, 
admitting it to be a ſuffictent bꝛeach, and that he hath the Title 
well conveyed unto him, the queſtion then is, what Eſtate he 
gained by his Entry ?- becauſe the woꝛds ate, That he ſhall enter 
and retam until he he fully ſatisfied ; TUhether he hath ſuch an 
Eſtate, as that he might male a Leaſe foꝛthꝛee years out of it; and 
whether the Leſſee upon ſuch a Leaſe may maintain an Ejectione 
firme g fo6 it was much tulifted upon, and very ſtrongly urged - 7 
at the Bar to the--tonteary'; but only that he could have the 
Lands quaſi as a pledge, o: as Tenant at ſufferance, until the co. Lit. 203. 4 
„Bent was pad: But allthe Juſtices rerorbed. that he bad ſuch e e 
an Ettate, that he might make a Leaſe,” and that"this Leaſe "—= 
was good; until the Rent was paid: And it is quali'a conditional 
Inheritance, which ſhall-go'to his Þeits and Aﬀigns, * al⸗ 
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naps 8 determinable upon the payment of the Rent, as fn the Cn 
itt]. 74-Feoffment reſerving Kent, upon Condition to re-enter 
and retain until he be ſatisfied, it is no abſolute vefeat of the & 
ſkate, but a Retainer as a Pledge. Vid. 44. Af. Pl. 3. 21H, y. 

38 Ed. 3. 5. Dy. 375. 14 H. 8. 4. Co. 8. fol. 96. The fourth que: 
ſtion was, Whether this Rent of 10 l. due and demanded bete 
the Fine levied (at which time fo2 non-payment no ule could be 
raiſed ) and afterward the Fine is levied, and then a Diſtreſs 1 
taken koꝛ the Rent due, befoze the Fine levied, and afterwaryg 
Replevin ſued thereupon; whether this gives Title of Entry ty 
William Fiſher: And in this point the Juſtices were divided; daz 
Houghton and Doderidge held, that he had not any Title to en 
ter; fo2 this Rent being due befote the Fine levied, by the levy. 


ing of the Fine the uſes were raiſed, and not befoze , and that 


cannot extend to the Kent foꝛmeriy arrear 3 fo2 it ought to be 
arrearages after the uſe raiſed, and there ought to be a diſfreſs 
taken fo2 that Rent which is arrear after the uſes raiſed, and not 
to any Rent befo2e ; fo2 the woꝛds are, If the Rent be behind, 
and diſtreſs taken, and Replevin ſued; Then, & c. which cannot rey, 
fer to any Rent due befoze the Fine: But Croke and Montague 
held, that the Fine levied, and the firſt indenture, 8 Jac (which 
was befoze the Rent due) were but an affurance 3 and therefo}x 
being levied hath his efſence fo the raiſing of uſes, and is guide) 
by the firſt Jndenture, which was long time befoze the Rent due; 
fo? the execution of all things executoꝛy reſpec the ozfginal an, 
and ſhall have relation thereto, and all make but one act, although 
done at ſeveral times; as the Earl of Kutlands Cale, Covenant 
tolevy a Fine of 100 acres within the year; the year expires, and 


à Fine is levied of 8o acres, the Fine ſhall be to the firſt ule. Al 


4355 
2 oy 207. 


i is no caule of entry, but fo theDiſtreſs taken, and the Re 
evin ſued, which are both after the Fine: wherefoze they held 
night well enter. But if the Diftruſghav been . 
nen end the Replevin after, it might peraddenture 
ile : Wiherefoze fo2 this point they would adviſe, Vid. 
*Co. ib 2. fol. 93. a. Bijgham's Caſe, lib. 1. fol, 99. a. Cd 
but! in Shelleys, Co. 9. fol. 7. Dy. 291. 


The King verſus the r of Sir John — 
in the Exchequer. 


Kr ng James made a Ls 6064 $45 eee eee 
| of viſion of Mines for his Majeſties Þouſe _ 
75 bn te t £02 the Earl of Somerſet : Thep mane a Leaſsf02 

the term helives one mon 
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all the Juſfices of England, by command from the King, to be 
conſidered ok, and to certiſie their apimons : And now Tanfielll 
Chief Baron delivered all their opinions to be, that this truſt 
was foxfeited to the King; and that the Executoꝛ ſhall be gom- 
pelled in equity to aſſign the reſidue of the Term, and the Reit. to co. 3.3. a. 
the Ring: And he cited a Cale to be adjudged 24 Eliz. wherg one 
zirket had tanKen Bond in anothers name, and was Ater warde 
Wind that the King mend babe tig Send And that in 24 , 
Iz oe Armitrong, being Leflee fo2 years, affigned irto another 
in truſt fo2 himſelf; and being attainted of felony, this truß 8 
fofeitedto the Ring. But he ſaid they all held, and fo it was refol- 

ved in Caſe, that a truſt in a Freehold was not fozteited up Co. 3. 3. a. 
in attainder of Treaſon, Note, This Caſe. I had from tlis Report | 
of Humphrey Davenport, who was cf Counſel in thisCafe. © 


The King verſus John Death, in the Exchequer, Trin. 
15 Jac. Antea. a 


| F was found by Inquiſition, that one Tork had recduered in an (24 

Action upon the Caſe, foꝛ wozds againſt John Allen, 5001. At- 
terwards John Allen and Edward Allen purchaſed Land in Fee, 
and altened it to John Death; York was outlawed, and ba 
r 


Debt became fozfeited to the King: The quettton was, whe 

the King ſhould have execution of the moity of the molty ot Jokr 

Allen,02the enrire moity; and it was reſolved, that he ſhould have 

the entir moity, although York ſhould haue had but the moſty or 

the motty: But the Debt coming to the Ring, he Hall by his Ppꝛero 

— — execution of the entire moity: And it was adyudped 
ngly. 36s A n 00 lf 


Dalton verſus Barnard, Trin. 16 Jac. Rot. 


12 Whereas he was ſeiſed in Fee of the Banno2-6f 
Ruskington in Ruskington, and Leſingham; and he, and all 
whoſe Eſtate, cc. have had Effrays within the Mannoꝛ, as to his 
Yanno2 appertaining : That the Defendant 9 Octob. 15 Jac. 
nue Or coming as an Eſtray into the fal Barmnoy, apud Leſing- 
in afozeſaſd, took and careted away: The Detendant pleaded 
Non culp. and kound fox the Plainttff, and nioved fn-arreft of 
Jagment, that the Ven. fac. was ill awatben; for the Ven. fac. is 2 
1 Leſingham, where it oughtto have been ol the Mannoz of Ruf : 
kingron, 02 from both UHfils: ( viz.) R. And L. Sed notr allocatur; Ant. 191. 
dat den not upear, that the Pieeiyion was tn queſto, as 

wit ought to be brought: But the Trefpaſs being attedged ri 

l. and he pleaded Non culp. which may be, tr that gener took 

Ox, -02 ko; foine other taufe, the Ven: fac. wa there! 

Warded :- herefore it was adjidged fo! the Plaintiff; 
| A uu Califord 


(25) 


— 
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Ant. 204+ 5. 
Ant. 65. 6. 


Ant. 499. 
Co. 4. 17. b 


(27) 


1 Cr. 296. 
4 Inſt. 134. 


(28) 


R. 657. 


fac. lay not in this Cale: It was agreed on both ſes , as 


6— » 


Califord and Joan his Wife verſus Km ght, Trin. 1 p Jac 


Ction foꝛ wows : Thou ( prefatam Nobancam innuendo ) 
art Mutcombs hackney, thou art a thieving Whore, and ; 
pockey whore, {innuendo that the ſaid Joan had the French ox) 
ad I will prove thee a pockey Whore. The Defendant pleady 

Non culp. and found againſt him, And after Uerdic, it wag mg 
vedin arreſt of Judgment, that theſe woꝛds be not actionable; n 
thefirſt woꝛds, Thou art Mutcombs hackney, and the ſecond w 
Thou art a thievifh Whore, is not any accuſation of Felony, 
the may bethievith in that which is not Felony : And fo? that pur: 
pole two Pꝛeſidents were cited, viz. 5 Jac. betwixt Powell and 
Hutchins ; and Paſch. 3 Jac. betwixt Robins and Haberden. ghz 
fo? the laſt woꝛds, the innuendo cannot make the woꝛds to be in 
tended the French Pox, when it is not ſhewn by any other cj 
cumſtances; as to ſay, that ſhe was laid of them, oz the like, 
and ok that opinion was all the Court: TTtherefozs it was ad- 
judged fo2 the Defendant. 


Violet verſus Blague. 


P Rohibition pꝛaped to the Admiralty ; fo2 that Violet libella 
in that Court againſt Plague, ſuppoſing him to be in a Ship 
lying at anchoꝛ at Limehouſe : The Libel was in nature ofa De- 
tinue at the Common Law; and becauſe it is In corpore Coni- 
tatus, and not within the Admiralties Jurisdiction, the Probibiti- 
on was payed; and a Cale cited in x3 Jac. where a Ship lying at 
anchor at Blackwall, was bzoken by another Ship; and there: 
upon Suit being commenced in the Admiralty, a Prohibition was 
granted, Et per curiam, it was granted in this Caſe, Vid. Temp 
Ed. 1. Avowry 192. 46 Ed. 3. Conuſance 36. ant Ed. 2 Corone 


399 · 
Sly verſus Finch. 
; Cn fac. verſus Finch,Sheriff ol Oloceſter; Fo? that the Plain 


tiff having bzought a Fieri fac. upon a Judgment againſt one 
Turke, of 1601. directed unto the Defendant Finch, he returned, 


that he had taken into his hands Goods to the value of 721. 


And had ſold as much of them as amounted unto 11 l. &c. And 
that the reſidue did remain in his hands, pro defectu emtorum, 
until ſuch a day; at which time he putting them to ſale , they 
were then reſcued kram him: Upon which return the Scire facias 
was. bꝛought; compꝛehending all this matter; whereupon the 
Defendantdemurred : And after argument at the Bar, it was 
argued at the Bench; and Houghton Juſtice held, that a Scire 
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the Return is not good as tothe reſcue ; and that the Sheriff by 
this return hath charged himſelf, The queſtion only is, whether 
he hath charged himſelf by this Ilrit: And he held that he hav- 


not; and to that purpoſe he cited, 34 H. 6. 36. Dy. 241. and 9 Ed. Poſt. 366. 


4. 50. F02 although the Sheriff hath returned, That the Goods 
are of the value of 721. It is not any Effoppel unto him, but 
that he may ſell them fo2 moze o2 leſs, as he can get fo2 them: 
and therefoze it is not reaſonable he ſhould be charged with that 


efimated value, #c. Doderidge Juſtice to the contrary ; And that 1 cr. 549: 


the Sheriff is chargeable by the Scire facias; Fo he cannot dimi⸗ 
nich ought from the power that the Law gives him: And fo2 that 
purpoſe he cited, 19 Ed. 2. Execut. 147. 2 H. 4.15. 13 Rich. 2.74. 
and the Statute of Welt. 2. is, Quod Vieecomites multoties 
reponſiones, quod non poſſunt exequi præcepta Regis propter re: 
ſiſtent iam poteſtatis alicujus magnatis, de'qud caveat Vicecomes de 
c#tero; quia hujuſmodi reſponſiones redundant in dedecus Dom. 
Regis & Coronæ ſux. Another queſtion hath been made, whether 
the Sheriff hath charged himſelf by this return: And he held, 
that if he had returned only, Quod remanent in manibus pro de- 
fectu emptorum, he ſhould habe charged himſelf, fo2 therein he 


accoding to 34 H. 6. But when he laith further, that they are 
reſcued out of his cuſtody, he therein hath misdemeaned himſelf; 
andtherefoze he is chargeable; 33 H. 6. 1. Dy. 141. Thirdly, he 
held, that the Sheriff had charged himſelf by this Scire fac. as 
vell in regard of his misdemeanour, as alſo fo? that he hath his 
remedy over: Noꝛ may we award a out de Venditioni exponas, 
becauſe it is contrary to his own return, and ſo abſurd and repug- 
nant, To the objection, That peradventure he had ſeiled the 
Goods again, ſo as now he may ſell them, and make Execution 
won a Venditioni exponas, he thereto - anſwered, that he ought 
to have pleaded it to the Scire fac. and it had been a good anſwer, 
Ind whereas it was ſaid, that he ſhould not be charged upon 


this eſtimable value; as to that, he ſaid, It a Fieri facias iſſue ta 


the Sheriff, and he takes divers Beaſts, and return, Quod cepi 
atalla ad valent. 100 l. and afterward the Cattel die fo2 want of 
meat, in this caſe he ſhall have the value from the Sheriff him⸗ 
ſelf; fo2 it is now impoſſible they ſhould be reduced to any other 
tertainty; wherefo2e, cc. Croke Juſtice againſt both; and that in 
this Caſe he ſhall be charged with a Diſtringas Vicecomit. ad ha- 
bendum denarios hic in curia. Montague Chief Juſtfce accowed 
uith Doderidge, &c. Et adjournatur. 


* 


Britton verſus Wade. 


A Ction ſur Trover, and Converſion of two Lambs: The De- 
I fenvant was found Not guilty fo2 one of them; and fo2 the 
1 | A u u other, 


ud done his Office : And in luch a caſe a Diſtringas ſhould if- Hob. 206. 
ue to ſell the Goods, and deliver the money to the new Sheriſf; Aut. 73. 


(29) 
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WE 


the Jury das 8 (pecial Uerdict-to this effec; The 

4 5. Ne i ans by the Advowſon of Norton, Pi 
ted to their Pow, and alta of the Utcarageof Norton, whit 
icar 5 yas endowed with the Altarage and (mall 
7d this appopaiation and endowment was in the time of ting 
hn, and (o c D until the petgn ok H. 6. when, upon 6 
th tition * the Pape, in regard the Pele was pod, &. 
4 f org Bulls, Quod de cætero, the Pu ſhom 
© bis Parks to officiate the Cure, who hond 
ad nutum Prioris, &c. And whether the Ul Ulienrage 

diſſolved, was the queſtion : And it was atguen it 
George Croke, gud Davenport fo? the Plaine, u an 
by CER ann Noy fo2 the Defendant, And fox the Jlaini(f ic 
Was ſaid, that in regarv. here was not any act of the Own. 
ties, 102 guy Licence from the King, it might be objected, thy 
the Uicarage ſhould not thereby be diſſolved. But it was there: 
to anſwered, that the want of either of them cannot ſet alot 
Uicarage : Foz the Owinartes act oz concurrence was nut 
requiſite, it being good enough by the Pope only; becauſent 
that time the Pope was ſupzeme Owinarp, to whom the ine 


. _.. - ..Fipur Cypinaries ſubmitted: And it was good alſo without the 


Kings Licence, in regard that the making and endowing way 


2 Suki agg, and done by the Owinarv, the Patron not hy 


ving any thing to da therein; Then eodem modo quod factumeſt 
Ae as in 14 H. 5.16. it is ſain, that the making of q 
Aſcar i a Spirital act: The Statute of 15 R. 2. cap. 6, 
We r on every apmopaiation, ac. the O2dinary of th 
place ſhall pzovide, thot the Uicar be well and ſufficiently endow 
eds (a qs-jbe power of the endowment is given to the © 

any; But in regard the Dzdinary did not perfoun that 

as br intent of the Statute ( which was allo defective ) it 


ds by the Statute of 4 H. 4. cap. 13. that 

12 every Ch ich apmopaagen., one ſhowld be oꝛdained Mien 

and be canon inſtituted and induged , and ton 

Piet ha, by the diſcretion of the Owdinary ; fo tis 

= &3. 27. (ets damm how a Aicar was made by 

th Book "tbe content of the Parſon and Patton: Bit 

0 Wh ag. ; the Dwinary might vo it by the confent of 

tte ro that it might be done without licenee 
155 OG foꝛ 2 

hut ang from the . Is alſo, that the Owinary 

ſhould happen to be too pooꝛ: And the difference is there taken by 

Mowbray, when a Lapman gives Lands to one that is a Ut 

car Bee and when the Utcar is endowed by the Owinarp of the 

pa lan Iq in: the: fir& Caſe the Oꝛdinary hath no 


ot ig Book 4 Hier was to be envowed by the — on, 
nothing from the Temponlity 

may make ctturion to the Parſon again, if: the Parſonog! 
the Garages as to the Lands but otherwiſe — 


eK „ü Y ˙»ͥ.X at ˙ ]! 
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mpents by divers Statutes, that the Pope hav not any righ 


t-meddfe with any Advowfors, Beneffces; æt. Vid. the Statuͤte 


35 Ed. 3. cap 22. & 22 Ed. 3. pf Proviſion and Premunire. Vid. 
go Aſſ. pl. 19. 14 H. 4. 14. N. B. 64. E. & 44. I. And in 11 H. 4. 
Bankford'fatd, that the Popes Bulls cannot difpence with the tem⸗ 
porn Lets, 792 reve therewith , atefoligy hep ten in ordine 
ad Spiritualia; as appears 18 Ed. 1. Munchenfies Cafe 3 a mult: 

bortiori, then not with the Statute-Law ; and in the Statute of 
9814. 8. cap. 76. ff fg fab, that alt Diſpenfarions, #c. from the 
Bithop of Rome mere vofd, and of uw eng o the Law ot 
the Land, and timerounp firfferey; gc. Then, when the Lag 
dibits hint to-mevbre with Benefices; ne not diffolve Alca⸗ 
tages. CThirdip, admitting all the oth T 
not duffictent; koꝛ althr e rule, Eo ligamine, &c. ig fflle ,. 
det horein be not any ſtifffeient woꝛds kz viſfolbiig, nd?'any' which 
tant amount, noꝛ ſo much as that the Puoꝛ ſhall take the pꝛo — 
0 A ut 
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es Cate; a multo 
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but only, that the Uicar ſhould be governed , and be ad nutum 
Prioris, &c. Fourthly, the Jury concluding, that if the Plaintif 
had Title, then they found fo2 him; if not, then koꝛ the Defendant; 


 thePlaintiff here hath notany Title 3 far the King grants unto 


him the Rectozp oꝛ Parſonage, and the Uicarage cannot paſs from 
the King thereby, as it ſhould do in the cale of a common perſon, 
17 Ed. 3. Grants 57. And whereas it was alledged on the other 
fide, that the beginning ok Aicarages was in the eighth year of 
King John; Noy thereto anſwered, that if their beginning be 
known it was in Ann. 8 H. 3. and fo2 that purpoſe cited Hoveden, 
fol. ult. de vita Will. Conq: And he laid, that a Parſonage any 
Uicarage are two diſtinct Ecclefiaſtical Benefices, andthe Parſon 


and Uicar both have Curam animarum 3 the Parſon habitualiter, 


3 Cr. 500. 


the Uicar actualiter. Vide 31 H. 6. 14. 17 Ed. 3.76. 5Ed. 2, 
Quare impedit 165. And that although the Utcarage be ſpiritual, 
yet the Coꝛporation is a thing tempoꝛal, which the Pope cannot 
diſſolve, as himſelf hath confeſſed; fo2 when he diſſolved the ©; 
der of Templers, he ſaid, Licet hoc de jure non poſſumus, volu- 
mus tamen de plenitudine poteſtatis, which was done in 5 Ed. 2, 
vet they were not diſſolved here in Eogland till the 17 Ed. 2. and 
then by authozity of Parliament: And a difference was taken, 
when a Uicarage is diſſolved into a Parſonage⸗pꝛeſentative, there 
is not any loſs oꝛ pꝛejudice to the King; fo2 what is loſs in the 
the one is gained in the other, and they both grow together: But 
when it is diſſolved into a Parſonage⸗appꝛopꝛiatozp, it is nowcome 
in manum mortuam; And the King thereby ſhall fo2 ever loſe his 
Title of Lapſe; And therefoze Trin. 37 Eliz. Auſtins Caſe. N 
there be an union of aUtcarage to a Dean and Chapter, 02 Col. 
ledge, it ought to be with the Kings conſent, Vid. Temp. R. 2. 
Grants 104. 6 H. 7. 13. 50 Ed. 3. 26. In the argument of this caſe 
it was ſaid, that a Donative cannot fall in Lapſe, but the Patron 
map loſe the pzofits thereof if he will: But if any take the pꝛolits 
from him, he cannot maintain the Action, but he ought to put in 
his Clerk, and he maintain the Action. Vid. 33 Ed. 3. Aide 107. 
6 H. 7. 14. 17 Ed. 3. 45. And at another day in arguing this caſe, 
a Caſe was cited betwirt Parry and Bancks 12 Jac. in the Exchequer, 
a Parſonage was appꝛopꝛiated to the Deanry of S. Aſaphs in 24 
H. 8. and a Aicarage endowed ; and afterwards the Biſhop in 24 
Eliz. diffolved the Uicarage, and Parry pꝛetending that this Ut- 
carage was not diſſolved, but that it was in the Kings hands by 
Lapſe, obtained a Pꝛeſentation: And it was reſolved by the Ba- 
rons of the . Exchequer, that after the Statute of 31 H. 8. which 
made Parſonages Lay-fees,. the Oꝛdinary may not diſſolve the 
Uicarage, when the Parſonage is in a tempozal hand; fo2 that 
ſhould be to deſtroy the Cure: But being in this.caſe appꝛopꝛiated 
to the Dean, it fo remaining in his hands, map very well be dil⸗ 
5195 And accoding thereto was the opinion of Juſtice Do- 
ETIATE, - ; 
7 | Termino 


- bailable Leaſe 3 TUherefoze it was adjudged fo2 the Plaintiff. 


Termino Hillary, 


Anno decimo ſexto Ja cos 1 Regis. 
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Salkold verſus Skelton, quod vide ante pag. 


T* Caſe was now moved again, That the Defenvant © *? 


La, 


although he did not make his Avowpy to have return, 

ſhould notwithſtanding have Judgment to return; fo2 

it appears by the Declaration, that the Defendant took 
them 3 ſo he had poſſeſſion ; and that by the Replevin ſued, they 
were delivered to the Plaintiff: Wherefoze when the Mrit is a- 


- bated, it is reaſon that the return of them ſhould be adjudged 


to the Defendant, that he map be in ſtatu quo prius: As if the 
Plaintiff were non-ſuited befoze the Declaration, the Defendant 
ſhould have return: But there the reaſon is, becauſe he is pzeven- 
ted of his Avowꝛy, ſo as he cannot make it: And of that opinion 
was all the Court, That return ſhould be awarded in this Cale, 
and in every Caſe where it appears, that the Defendant was in 
* ofthe Beaſts, ec. if they be delivered by Replevin, 36 H. 
35. 


Hurleſton verſus Woodroffe. > 


TN Ebt: Suppoſing that he let certain acres of Land, Et unum C 
ovile, Anglice a Sheep⸗walk, cum pertinentiis in D.fo2 years 

rendzing Rent: And fo2 Rent arrear he bꝛought the Action: The 

Defendant pleaded Non debet, and found fo2 the Plaintiff; And 

it was moved in arreſt of Judgment, that this Declaration was 

not good, becauſe a Sheep-walk is but in nature of Common, 

which cannot be demiſed without Deed ; and the Declaration 

notmentioning it to be by Deed, was not good: But Houghton 

ſaid, they have ſuch phꝛales in Norfolk, that it is known by the 

name of Land, and there be Leaſes of Land with the Sheep- — 

walk: Alſo, if it ſhould be taken as Common, not being demiſen 

with the Land, yet by the name cum pertinentiis, it ſhould betntend- 

ed to be appurtenant, and to paſs without Deed, as Land with 

the advowſon, and a Kectoww with the Tythes: And the Uerdic 

finding quod debet, it ſhall be intended, that it was a good and a- 


Samuell 
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Samuel verſus Hoder. 


D Eplevin, againd tine the ont pleads Nor: guilty, the other 
ſuſkifies, by reaſon of an amercement in a Leet; whereupon 
it was denmryed and adjudged fo? the Avowantz and the Jflue 
was after tryed, and found fd2 the Defendant, and Damageg 
and Coſts aſſeſſed fo2 both; and nom moved, that no Judgment 
ſhould be given fo2 the Damages and Coſts , fo2 it is out of the 
Statute 7 H. 8. and 21H. 8. And the Court at firſt were in much 
doubt thereof; but afterwards, upon conſideration of the Sta⸗ 
tute which gives coſts to the Defendant in every Action, where 
the Plaintzff ſhould have cofts, they held, that the Avowant ſhould 
have coſfs , but adviſed him to releaſe his damages, and to take 
his Judgment fo? the coſts; andtohave return; and lo it wag ad 
judged. Vid: Paſc. 38 ElIz. Rot. 892. betwirt Chapley and Fr 
g Cr. 329. ay like Judgment was given 3 And Mich. 44 und 45 Eliz. beth 
Ant. 27.5 Mackworth and Shephard. | "my 


Bradford verſus Woodhouſe, Hill. 12 Jac. Rot. 4 16. 


it 


} 


(4) L Eror a Judgment in the Common Bench: Upon g 
. Rol. 593. 4. $:_/Nithil dicit, the Erro was aſſigned, becauſe Bradford being an 
Ittoꝛney, had bꝛought an Action of Debt there, and demand). 

10 . upon eight ſeverat. retainers; Firſt, becauſe the Dellen 

dank there as Solicit to Sir Thomas Elvys, retained him to 
oſesute an Dxginal Writ of Treſpaſs foz the ſaid Sir Tho- 

mis againft/ one Williamſon, and to be. Attozney fo2 the ſaid Sit 

Thomas Elvys, quamdiu placuerit the Plaintiff and Defendant, 
capiendo his Fees and Erpenſes of ſuit of him: And alledges, 

That he pꝛolecuted the ſaid Writ , which continued thee 

Terms; and that he had laid out therein to divers Officers 138. 
4d. and 10 8. were due unto him fo2 his Fees, ſo as 23 8. 44 

were dus unts him; per quod Adio, & c. The ſecond retainer as 
ol m kor the ſaid Sir Thomas Elvys to be his Solicito? in the 
Angs Bench quamdiu placuerit the Plaintiff and Defendant, 
capiendohis Fees, Ec. And glledges that the Suit continued there 
fo2 four Terms, wherein he was Solicitoz, and had therein laid 
dut luch a Sum to the Officers, ec: fox which, ac. Et lic de alis; 
but ther of them were upon his own retaining the tif 
in his own Actions: And it was moved, That the Junge 
ment. was erroneous; fo2 although an Attomey may haue 
DPobt fo; his Fees, and Sums of money which he disburleth; 
Jet it ought; te be againſt him foz whom he is Attozney, ho 
the Maſter, and not againſt the Servant, o2 Soltcitoz who 
nly. retained him, and who hath not any Pꝛolit thereby, 
nor is thers any Conſideration fo2 which he would be charged: 
But upon the firſt motion ( abſente Doderidge ) it was _ 
Pane : | ru 


3 
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med upon reading of the Recoꝛd that the Servant retaining 
him capiendo of him the ſaid Fees, it is a good contract, and that 
the Action well lies; and it was therefoze compared to the Cale 1 
where one pꝛomiled to a Surgeon 10 l. foꝛ curing another, oꝛ to — — 
Carpenter to make an houſe fo2 I. S. he will pay fo2 it; and to 1 cr. 154. 
cimpſons Caſe, where one p2omiſed to a Tapioꝛ, that if he will 

make a garmentfo2 one of his Servants, he will pay him; That 

an action of Debt oz an Aſſumpſit well lies in ſuch Caſes; So 

here, becauſe theſe are Acts, as Acts done by him who makes ſuch 
contract, and they belawful Acts; but to maintain ſuch a Suit 

i another is not lawful ; and the Judgment without any further 


—_= 


twp given was aimed. Vid. Dy. 256. 
| Haydon verſus Mynn. 


Rror of a Judgment in Debt in the Common Bench, and al⸗ (350 
ſigned ; Whereas the Oekendant appeared by I. S. his At⸗ (5 
tomey, and Judgment was given againſt him by Nihil dicit; 
Chat the ſaid I. S. was no Attozney of the Common Bench at the 
time of his appearance, no2 at any time within the ſain Term: 
indthe Defendant pleaded In nullo eſt erratum; and becauſe it 
| appears that the Defendant appeared by the ſald I. S. and impar⸗ 
{ed until another Term; fo the Court admitted him to be an 
Ktomey, and it is againſt the Recom to ſap he is not.anAttomey 2 Ant. 339. 
Uſo if he were not an Attozney of Recowd befoze, pet this admit⸗ | 
tante of the Court doth implicitly admit him to be an Attomey in 
this Action , and he is a good Attomep in this Suit; wherekoze 
this cannot be aſſigned fo2 Erro2 : And although the Defendant 
inthe Common Benth hath brought a TUrit of Error, and it is 
not demurred upon this Erto aſſigned, pet it was held that the 
ow Defendant may well take advantage thereof, and that this 
„In nullo eſt erratum, is in nature of a Demutrer; where- 
the Judgment was affirmed, --- - 


| Sir Edmund Button verſus Awdley. 

TRror to reverſe an Outlawy : The Erro; alligned, fo2 that (6) 
L theOutlawyy being in Suſſex, the Dutlawꝛy is returned af- 

ter the quinto exactus ideo utlagatus eſt, and doth not ſay, per ju- 

dicium Coronatorum : And foꝭ this cauſe it was reverſed, 

Sir John Brett verſus Cumberland. 


Corr Annes Cale vas, Sir John Brett, and Margaret his wffe WE. 


Ant. 12. 29: 


399. 


as Aſſignee of King H. 8. and Queen Eliz. bing a Writ 1 rol. 317. 8: 

N Covenant againſt John Cumberland, Executoz of Willam 
Cumberland: Fo; that Queen Eliz. by her Letters, Patents, 
dated Anno 26 Regai ſui, let unto the ſaid William Cumberland 
Xxx one 


— 
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one CUater-mill in aa the County of Bed. fo: 31 yearg; 


mm 


wherein are theſe wowds, Et predict. Willielmus Executores & af. 
ſignati ſui prædict. molendioum & domus, & ædificia inde ſufßci. 
i Aol 58. enter reparabunt, and ſhall leave them ſufficiently repaired, and 
PMill⸗ſtones therein; andſhews, that King James in the 12 year g 
his reign, granted unto the Plaintiff the Reverſion, and that 
William Cumberland dyed poſſeſſed, and made the Oefendanthig 
Executo2 3 and that after the grant to the Plaintiff, neither the 
ſaid William Cumberland in his life-time, no2 the Defendant 
after his deceaſe , had ſufficiently repaired the ſaid Mills, hut 
ſuffered them to go to decay in the Timber, and ſhews in cet, 
tainty how; and that he did not leave au Mill⸗ſtones at the 
end of the Term; fo2 which, ac. The Defendant plead, 
that William Cumberland aſſigned over all his Eſtate 43 Eliz. tg 
William Fiſh, who entred, and paid the Rent to the Queen, and 
afterwards in prim. Jacobi paid the Rent to the King; and ſince 
the Reverſion was granted unto the Plaintiff, paid the Rent un. 
to the Plaintiff, which he accepted: Et hoc, &c. TUhereupon 
the Plaintiff demurred; This Caſe was oftentimes argued 
at the Barr: The firſt queſtion was, whether theſe wonde in 
the Patent, to which the Queens Seal was onlp affired , ſhall 
IN enure as a Covenant to bind the Leſſee and his Aſſigns; 
An. % And it was reſolved that it ſhould : fo2 the Leſfee takes there 
aur. 398. . by, becauſe it is matter of Recow 3 although in ſhew they be 
Moor 135. the woꝛds of the Lefſo2 only, pet he accepting thereof, and enjop- 
ing it, it is as well his Covenant in facto, and ſhall bind him 
-as ſfrongly as if it had been a Covenant by Jndenture, Vid, 
Ant. 240. 40 Ed. 3. 45 Ed. 3. 11. 38 Ed. 3. 8. Paſc. 8 Jac. inter the L 
Ever and Strickland, The ſecond queſtion, and the moze diff 
cult, was, whether the Alſignee ofa Reverſion whohath accepted 
the Rent from the Aſſignee of the Term, and ſo taken him im 
his Tenant z' ſhall charge the Executo2 of the Leſſee fo this 
@ breach of Covenant made after the aſſignment of the Term, and 
after the aſſignment of the Reverſion : And as to this point it 
depended long in queſtion 3 and after much argument was at 
length reſolved, that he was chargeable with the bꝛeach of 
7 Cr. 188,580. this Covenant, and that the Allignee ol the Reverſion ſhould 
309. habe the Action, by the Statute of 32 H. 8. Fo) it is a 
Covenant fn Fair, and by the expzeſs woꝛds runs along with the 
Land: And notwithſtanding the Aſſignment , the Covenanto! 
and his Executoꝛs are always chargeable ; ſo that neither by 
the Aſſignment over of his Eſtate, noz by any ac he can do, 
can he diſcharge himſelf o2 his Executoꝛs, who are chargeable 
. by the act of their Teffato2 , having Aſſets as long as the 
, 'Lefſo2- continues the Reverſion in him; Foz the Executozs 
are not chargeable , by reaſon of the pzivity of. Contract, but 
p reaſon of the Covenant if ſelf, and by the expꝛels ar — 
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Statute of 32 H. 8. ſuch Remedy as the Lefſo2 might have had Sr. 32. Hl. 8: 
- againſt the Leſſee, o2 his Executoꝛs, ſuch Remedy the Aſſignee © 5+ 
fhall have againſt them it being a Covenant in Fait, which runs 
with the Land: But otherwiſe it is ofa Covenant in Land, which 
is only created by the Law, o2 of a Rent, which is created by rea⸗ Ant. 334 
ſon of the contract, und is by reaſon of the p2ofits of the Land, 
wherein none is longer chargeable with them, than the paivity of 
the Eſtate continue with them : And this Covenant may charge 
the Aſſignee who hath the Eſtate, and the Leſſee and his Executoꝛs 
who made the Covenant all at one and the ſelf ſame time; but 
Execution ſhall only be againſt one of them: Foz if he ſue an 
Action againſt the one, and after againſt the other, as he 
well may do, if he take ſeveral Erecutions, he who is laſt taken in 
Execution ſhall have an Audita querela: TUherefoze it was adjudg- 
ed fo2 the Plaintiff, Vid. Co. lib. 3. fol. 22. 3. lib. 5. fol. 16. h. and 24 
Dy. 27. & 114. Nat. Br. 146. Temp. Ed. 1. Covenant. 16, and 28 


; Hill verſus Wade. | | 


A Sſumpſit in conſideration that he would buy ſuch Land of the (8 

J Defendant, and pay unto him 40 l. fo2 it; the Defendant 

Nomiled to pay unto the Plaintiff 9 1. which 1. S. owed unto the 

Plaintiff, when he ſhould be thereunto required: And alledgeth in 

fo, that he bought the Land and paid 401; fo2 it, and that the 

Defendant licet ſæpius requiſitus, had not paid the 91. After Uer: 

did, upon Non aſſumpſit pleaded, and found fo2 the Plaintiff, it 

was moved in arreſt of Judgment that the Declaration was not 

good, becauſe. there was neither time noꝛ place alledged of the 

requeſt : And although Gwyn foꝛ the Plaintiff oftentimes moved, 

that it was not material, becauſe the Defendant pleaded Non aſ- 

lumpfir, and ſo hath not taken advantage thereof ; the Court re- 

wed, that foꝛalmuch as it is a ſtrangers Debt, and was no duty 

the Defendant befoze the p2omiſe,no2 papable but upon requeſt, 

nd ſo no breach until requeſt be made; therefoze to enable the 

Plaintiff to the Action, an Expꝛeſs requeſt ought to have been al- 

ledged, and a ſæpius requiſitus will not ſerve : Houghton, Juſtice, 

took this difference, where a requeſt is upon a Duty; as if I ſell - 
| Houſe fo2 5 1. to be paid upon requeſt; there a licet ſæpius requis Ant. 163. 

tvs is ſufficient,and where it is upon a collateral matter: fo2 there | 

{ought actually to alledge a requeſt, although Ilſue be jopned up- 

the Aſſumpſit: And this difference was affirmed in Griggs Caſe 

a TUrit of Error: And fo the opinion of the Court was againſt 

the — : Et adjournatur, and afterwards-adjudged fo2 the 


Danderidge verſus Johnſon Parſon of Burghficld, , 
Rohibition was pꝛayed to ſtay a ſuit in the Spititual Court ( 

L - fo2 Tythes of a Fulling- Mill; wherein he ſuggeſted in the 1 Rol. 64t. 

Spiritual Court, that the —_— there by his be 

wy rx 2 ulled . 
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(10) 
Hob. 253. 
St. 7 Jac. c. 15. 


(1105 


Ant. 487. 


| * 


fulled every week fozty Clothes, and did gain by every Cloth 2 g, 
TWherefoze he demanded the Tythes, whereas by the Law of thy 
Land he ought not to demand Tythes of ſuch Mills: and upon 
this ſurmiſe only, that by the Law of the Land Tythes are not 
payable, a Pꝛohibition was granted; fo2 Doderidge ſaid, that of 
ſuch things whereof the gain comes only by labour of men, Tytheg 
are not papable; But of things renovant, tc. 


Fawns Caſe in the Court of Wards. 


| Ne Brediman was endebted to Richard Coles by a Statute 
in 20001 Coles made his Feme Erecutrir, and dien; She 
afterward married with Edward Fawne, who was endebted to the 
King, by Bond acknowledged in the Court of Mards; Pe am 
his Feme by deed enrolled 14 Jac. in the Court of Mards, aſſign 
unto the King that Statute fo2 the payment of the ſaid. Debt, 
and whether this aſſignment were good, oz void by the Statute 
of 7 Jac. which enacts, that no debt ſhall be aſſigned to the 
by his Debtoꝛ accomptant, oꝛ other than ſuch Debts as did veſt 
o2tginallpgrowdue to the Kings Debtoꝛ o2 Accomptant bona fide, | 
and that all other Alignments ſhould be void; it was reſolvey hy 
the two Chief Juſtices, and the Chief Baron, that this was 'q 
good aſſignment ; fo2 although this debt is not due unto him 
riginally, but in right of his wife, who had it from her Teſtat<: 
Pet fozaſmuch as they have the ſole Intereſt therein, and the 1 
ron who is the Rings Debtoꝛ may diſcharge it by his releaſe, it way 
reſolved that it was all one as if it bad been made to him in his 
own name, and within the meaning of the makers ol that det te 
be aſſigned ; fo? the intent of that Statute is only to refiraſi 
Aſſignments of Debts which are not due to the Debtozs then 
ſelves, but aſſigned to, oz by him to other perſons; wherefoje'it 
was reſolved. that this Aſſignment was good, and that Pzocels 
ſhoulpbe awarded fo? the levying thereof, . BYA 


Pincomb verſus Thomas. 


Ne lets 'a Tenement, a Cloſe whereof was a Mood, and 
commoniyknown by the name of a Mood, and in the Leaſe 


_ 


mas an exception of all ſaleable Woods now growing, 02 which 
hail grow hereafter , which have been fold by the Lom of the 
miſes, with free Entry, Egreſs, and Regreſs, fo? felling 
making, and carrying of the ſame at all times conventent: and 
whether the ſoyl of the wood was paſſedhereby, was the queſtion 3 
and reſolved by all the Juſtices clearly, that in this Caſe the ſoy! 
was not excepted, but paſſed to the Leſſee. 


Gray 


— — 


— 


—ä— 
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Gray verſus Gray. 


Ebt upon an Obligation foz perfozance of anaward, which (12 

wah that the Plaintff ſhould not pꝛolecute noꝛ pꝛoceed in 
the lame Term, in ſuch an Action; and it was held by the Court to 
be a good award. Vid. 3. 6 H. 6. 23. 18 H. 6. 9. 3 H. 7. 2. 19 Ed. 
4 1. Secondly, it was agreed, that the award being, that he ſhould 
not pꝛolecute in ſuch an Action in the ſame Term, that the Entry 
of continuance from Term to Term is not any Bꝛeach; and by 
Doderidge and Houghton Juſtfces, if one be obliged that he ſhall 
not c ue ſuch a Suit, it he continue it by Attoꝛnep, it is a bꝛeach 
of the Obligation; but if the Attozney enter the Continuance 
without his pꝛivity, it is no each. 


Egertons Caſe. 


T"Rror upon a Judgment in the Common Bench in a lit of | 
, Covenant, where two Errors were aſſigned , Firſt, fo2 that C 73 ? 


| a Fine being-levied by Indentute, declared the uſe to be to the 


{Wife of J. 8. And the Court of Common Bench adjudged it to 


be an Eſtate fox life, uhereas it is not (o expreſſed ; and as to that 


point the Judgment was affirmed ; foꝛ Doderidge ſaid, although 
the Fine be but as a grant, yet an Eſtate fo? lite may paſs. Vid. 
Cok. 1. fol. 106. Shellys Caſe... Another Erro: afligned was, 
that the Covenant was foz the Tenement called Broceknouſe in 
parochia de D. in tenura Willielmi Fritton, and ſo the firſt Decla- 
ration was; but the ſecond Declaration is of the Tenement cal- 
led Broccknouſe in parochia de. D. & c. But Juſtice Doderidge ſaid, 
that in regard there is ſuch pꝛecile certainty befoze, it is no mate⸗ 
rial variance; and pꝛincipaliy fo2 that the ſecond Declaration is aut. 109. 
hut a recital of the firff, and refers it leit thereto; fo2 it begins, 
alias prout patet.per recordum, & c. TUthereto the Court agreed; 
and the firſt Judgment was affirmed. 


Termino 
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Willis verſus Neilder. 


3 Reſpaſs: fo2 that he took and carried away apud D. 
| thee load of wheat, being ſevered fo2 Tythes contra 


FF. pacem, &c. omitting the woꝛds, vi & armis: After da- 

| dict fo2 the Plaintiff upon Not guilty pleaded, it was 

moved in arreſt of Judgment, that the Bill ſhould: therefoze a 

bate; fo2 it is the eſſential part of the Declaration, which i, 

duceth to have a Fine fox the King; and it is not aided by the 

Statute of Jeofayles: And of that opinion was the whole Court; 

wherefoze Judgment was given koꝛ the Defendant. And appel 

dent was ſhewn, Hill. 13 Jac. betwixt · Welſted and Taylor, where 

Hob. 180, Judgment was reverſed foꝛ taking a bag ot money, becauſe vi & 
Ant. 443. armis was omitted, being aſſigned fo2 Erroz. | 


Smithſon verſus Cage. 


IP Jectione firmæ: Upon Evidence to the Jury at the Bar, 
queſtion was moved: There being a Copy-holv Meſſuage 

called Symonds, whereto divers Copphold Lands were apper 

taining 3 the ſaiv Meſſuage called Symonds, cum pertinentiis , 

being ſurrendredto the Loꝛd, and all his right therein, whether 

by that Surrender the Copyhold Land ſhall paſs, o2 only the ſaid 

Houſe, with the Curtilages thereto appertaining: And Yelver- 

ton the Rings Attomey, and Walter, moved, that in Caſe of a 

Copyhold, the entire Land ſhould paſs : But all the Court held, 

ca Lit, «6. b that it is all ne in caſe of a Copyhold and Free hold; and that 
nothing ſhould paſs but the Houſe, with the Oꝛchards, Yards, and 

Curtelage and Garden, by theſe woꝛds, cum pertinentiis. A ſecond 

queſtion was moved, if Baron and Feme Copy holder, in right of his 

Feme lurrender out of Court into the hands of the Steward; 

co. 4. 20. b. und the was examined by him, it not being pꝛoved that he was 
C0. It. 61. b. Steward by Patent, no2 any ſpectal Cuſtom to warrant it; = 
| tyer 


— — ——2— —ñw—Ä——————— 


Spicer verſus Spicer, | ir: be 


Jectione firmæ: Upon a ſpecial Uerdic, the Cale was; That 
one Spicer was leiled of Land in Fee, holden in Soccage, and 
deviſable in Gavelkind, and deviſed it to his Fee koꝛ her life, pay- 
ing 3 l. per annum to Thomas his Son during his lite; and that 
he ſhould take but two load of wood fo2 Fire⸗bote; And if ſhe died 
befoze the ſaid Thomas, then he deviſed all his Land to Richard 
his Son, paying to the ſaid Thomas 3 1. per annum, and paying 
to ſuch one of his ſiſters 208. and to another ſiſter 20s. The Feme 
dies, Richard enters; the queſtion was, what Eſtate Richard 
had by this Deviſe : And it was adjudged, that he had a Fee; fo2 
when he deviſed it to his Fee fo; life expꝛeſly, Ec. and to Richard 
generally, without limiting the Eſtate, and appointed him to pay 
to Thomas 3 l. per annum during his life, that carries in it an in⸗ 
tendment that he ſhould have Fee, oſpectally when his kather there: 


ther it was good 02 not; and they alli refolved that it was: and 
Montague fafd, that he had known it ta be ſo adjudged. 
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in further willed, that his Son Richard ſhall pay two other Sums Ant. 416. 


in groſs, and none ok them to be out of the p2ofits, it is by 
intendment, and by implication a fee: TUherefo2e upon the firſt 
argument it was adjudged fo2 the Defendant 3 koz they ſaid} 
that theſe things which have been ſo often adjudged, ought to 
reſt in peace. Vid. 4 Ed. 6. Tit. Eſtates 78. 29 H. 8. Br. Teſtam. 
18. Dy. 371. Wellock and Hamonds Caſe, 32 & 33 Eliz. cited in 
Boraſtons Caſe, Co. 3. 20. 21. and Colliers Caſe, Co, 6. 16. 


Palfrey's Caſe. 


Ne Palfrey was Indicted, that he was communis Barrectator 
| litium, & diſcordiaruminter vicinos ſeminator, & pacis Re- 
gis perturbator, in magnum contemptum Domini Regis, & malum 
exemplum aliorum delinquentium, omitting theſe woꝛds, contra 
pacem Domini Regis, vel contra formam Statuti: And exception 
was taken fo2 theſe cauſes, and fo2 that he did not alledge in 
what point of ſpectal matters he was a common Barretoz, 02 
where he was communis pugnator, o communis pacis perturbator: 


But this Exception was not allowed; ko; the Jndicment was 


good without alledging ſpectal matter: But fo2 the omiſſion of 
contra pacem, &c. it was held to be inſuffictent, fo2 it is an 
eſſential part of the Jndiament $ and therefoze was reverſed. 


Fitz-Hughs Caſe. 


T?itz-Hugh being Jndiced, traverſeth the Jndiament : And it 
4 . was foundagainſt him, and Exception taken, becauſe upon 

e Doſe of the Wit of Diſtringas, it was returned, —— 
1 64 ILEMUS 


Poſt. 


(4) 


(93 


91, $99» 
Co. Lit. 9. b. 
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Ant. 443. 


(6) 
Poſt, 542. 


1 Cr. 27 Ss 
Hob, 246. 


(7) 


Poſt, 331. 


(8) 


3 Cr. 236- 


iſtius brevis, &c, and not the Sheriffs name: But it was held to 
be good enough, oꝛ if it were not, it ſhould be amended; fo? the 
Ven. fac. being good, and there being the ſame Juroꝛs who were 
returned upon the Ven. fac. it was his own fault; fo2 he who 
traverſeth, ought always to bring the Recowd, and look to the 
return of (Mrs; wherefoze it was held, that itſhould be ameny, 
en: But if the Ven. fac. had been Album breve, without a return, 
it had been otherwiſe , foz that cannot be amended : Wherefoze 
rule was given accowdingly, that it ſhould be amended. 


Booth verſus 


O fac. ts habe Execution of a Judgment fo2 damages recg- 

vered in an Action of Trover and Converſion againſt an Ex. 
ecutoꝛ, who pleaded Nazqnes Executor, and Iſſue thereupon: the 
Ven. fac. was, Ad triandum exitum inter partes prædict. in placito 
debiti. And a Tryal was thereupon, and this matter was aſſigney 
in arreſt of Judgment, and held good by all the Court; and a 
Ven. fac. de novo was awarded. | 


Patricks Caſe. 


| Ne Patrick being outlawed upon a Quo Warranto bought, 

againft him fo2 keeping of an Inn, bzought a TUrit of 

Error to reverſe the Dutlamy: And the Erro2 aſſigned, was, be- 

cauſe he was outlawed per judicium Coronatorum , he doth not 

ſhew — name of any of the Coꝛoners: And fo? this cauſe it was 
reverſed. | 


Smith verſus Bower. 


Rror of à Judgment in the Kings Bench, where Debt was 
bought by an Exetutoz fo2 arrearages of Rent fo2 ſeven 
years, reſerved upon a Leaſe fo2 years, and the Demiſe was in 
London of Lands in Norfolk: The Defendant as to two years 
arrearages pleaded Non detinet; and thereupon Iſſue was joyn · 
ev: vs to the refidue, he pleaded, that the Teftato entred into 
parcel. of the Land demiſed; and hereupon Iſſue was alſo joyn- 
ed. Thefirft Aue was tried in Trinity Term in London; and 
the (econd Iſſee at Norfolk Affiſes afterwards : But no conti 
nuance was made by Curia adviſare vult, from the day of the re: 
turn of the Diftringas in London, to the day of the return of the 
Diſtringas in Norfolk; neither any entry of the Judgment reſpt- 
ted quoſque. The ſecond Jſſue was tried as of right ft ought to 
be in this caſe : And the want of this continuance was aſſigned 


foꝛ Error, andthat ft was not helped by any of the Statutes dt 


Jeofayls: But all the Jultices and Barons held, that it is alder 
by the ſain Statute , ag well after Arrdict as before, an — 


Sr 


Ja 0 oB Regis in Banco Regis 


529 


well where there be two Uerdics, as where there is but one. Vide 
Paſch. Io Jac. Rot. 104. Debt was b2onght.in the Kings Bench, 
upon four Obligations to pay money 3 thxe-of them were tried in 
London in Trinity Term, the fourth was tried at Lent Aſſiſe after, 
and there was not any continuance from Trinity Term unto Lent 
Aſſiſe, which was much inſiſted upon; and yet Judgment was 
given fo2 the Plaintiff. e 


parker verſus Sir John Curſon and Dame Magdalen his 
wife, Intrat. plac. Coron. Hill 16 Jac. Rot. 4.33. 


T Nformation fo? the Ring and himſelf : Foz that the ſaid Feme 
being above the age of ſirten years from 10. Septemb. 15 Jac. 
unto 9. Septemb. 16 Jac. did not repair to any Church; wherefoze 
fo2 eleven months he demanded 220 l. whereupon the Defendants 


appeared, and the Recow was entred, Et prædict. Johannes Cur- 


fon & Magdalena veniunt, & prædicta Magdalena dicit, quod ipſa 
non eſt inde culpabilis, & de hoc ponit ſe ſuper patriam, & Attor- 
natus Domini Regis fimiliter : Thich being tried at the Bar this 
Term, it was p2oved that ſhe was ſick fo2 a great part ok the 
time, and thereby thought to have excuſed her: Pet foꝛaſmuch 
as it was alledged that ſhe was a Recuſant both befo2e and after, 
it was ſafd by the Court, that it ſhall not ercuſe her; Foz it ſhall 
be intended, that ſhe obſtinately fozboze during that time, xc. where- 
foe ſhe was found guilty fo? all the time. And it was afterwara 
moved in arreſt of Judgment, that an Information lies not agatnſt 
Baron and Feme foꝛ the Recuſancy of the Feme, to recover 20 l. the 
Month; Foz the Statute of 7 Jac. cap. 6. appoints, That if a 
Feme Covert be convided, ſhe ſhall be committed to Pꝛiſon; and 
if the husband redeem her out of Paiſon, he ſhall pay 10 l. per 
menſem: So that Statute being Lex poſterior, doth abzogate the 


(9) 


fozmer Law in this point, that the Husband ſhall not be charged Ante 482. 


with the Kecuſancy of his Mike, but only at 10 l. the Month; 
and not with this, but to red&m her out of Pꝛiſon: Sed non al- 


locatur; Foz this Statute doth not alter any of the foziner Ante 487. 


Laws, but pꝛeſcribes, that a Feme Covert Recuſant being con⸗ 
victed, if che after tha Months do not conkoꝛm her ſelf, ſhe ſhall 
be committed to Puſon, unleſs the Hugband will pay 101. fo 
every Month that ſhe ſhall be out of Pziſon, and not conkoꝛmed. 
Secondly, that this Information is not giod, becauſe the Dffence 
is alledged to be from the tenth of September, 15 Jac. unto the 
ninth of September, 16 Jac. which is. thirteen months complete, 
except one day: Then being thirtten months, and he. vemand- 


ing but fo2 eleven months, and it appears not fo2 which of 


the ſaid months the Penalty is demanded, the Demand fs 
uncertain : As if one ſhould demand 20 l. upon a Bond of 46 J. 
and doth not acknowledge ſatisfaction fo2 — teſidue, it is — 3 
a 5 e 


& 
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Sed non allocatur; Foꝛ although he doth not demand ſo much 
Ante 266, AShe might, yet it is well enough, and fo2 the Defendants ad. 
Ante 499 Vvantagezand the recovery ſhall be intended fo2 the eleven months, 
when ſhe was firſt abſent 3 and the addition of moze time is not 
material: And it was ſaid at the Bar, that ſo it had been befoze 
adjudged betwirt Smith. and Weatherheard, in an Information 
fo2 uſing a Trade, not being Appzentice, ac. Thirdly, it wag 
objected, that here was not any Illue joyned ; Fo? it is only the 
plea of a Feme Covert, and the Baron doth not joyn with her 
Ante 288. therein, and a plea by a Fee Covert is 'void : And the Court 
doubted thereof at firſt > But it was afterwards moved, that the 
Docket was, Quod Johannes Curſon Miles Magdalena uxor ejus, 
&c. placitant non culp. And it was thereto (aid, that that was 
the warrant fo2 the Roll, and is but the miſ-entry of the Clerk, 
and ought to be amended, and the Þusbands name inſerted ; But 
ft was thereunto anſwered, that it could not be done, the Recon 
being of another Term, and the Illue joyned, being only the 
Iſſue of the Feme; the Uerdict paſſed upon that Jſſue cannot now 
be amended ; Fo? it was ſaid, that the Docket-roll is but fo2 re: 
membꝛance to the Clerk, and to inſtrua the Maſter of the Office 
of the buſineſs in Court, and as a Kalender thereto ; But when 
the Roll is made up, and of another Term, it cannot be guided 
by the Docket : Sed non allocatur ; Foz it being manifeſt to the 
Court, that they hoth appeared, and the Docket 1s, that ther 
both pleaded, it is a ſufficient guid to the Clerk todzaw the Plea 
in both their names: And when he omits the Barozs, ft is but 
the miſpꝛiſion of the Clerk, which ſhall be amended ; and it was 
adjudged that it ſhould be amended, and the Judgment fo? the 
Plaintiff. Vide 2 R. 3. 17. 4 Eliz.Dy.211. But not, if the Baron 
Ante 5. and Feme plead, Quod ipfi non ſunt inde culpabiles, and it is 
found, ec. this finding is ill, and cannot be amended ; Fo? it 
would alter the Jfſue ik it ſhould be amended, 


Sparham verſus Pye. 


(10) Ction fo? theſe woꝛds; Sparbam did ſteal a Mare, or elſe God- 
win is forſworn : After Aerdic, upon Non guilty pleaded, it 
was moved in arreſt of Judgment, that theſe wos be not adt- 
onable; Fo there is not any direc affirmance o2 charge in them: 
But Richardſon fo the Plaintiff moved fo2 Judgment, ' Fo? it 
is chewn in the Declaration with an averrment, that Godwin 

never ſwoꝛe any ſuch matter, and then it is a ſpeech of his oon 
imagination; As if he ſhould ſay, J. S. is a Thief, if J. N. his 
repo2t be true, with an averrment, that he never made any fach 


Ante 407- kepoꝛt: It bath been adjudged that the Action is — 
u 
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But alt the Court here held, that an action lies not; Foz it is 
not a direct ſlander of him, and none hath cauſe upon theſe wows 
to daw his Life o: Name in queſtion, and then it cannot be a 
jofs- unto him: Therefore without argumont it was adjudged foꝛ 
the Defendant. EY (47 | 


Garrard verſus Regem. 


Rror to reverſe an Outlawwy in a Quo Warranto; The firſt (11) 
Erroꝛ aſſigned, becauſe he had not any addition in the Exi- | 

gent: Sed non allocatur ; fo2 neither in Jnfozmations,' noꝛ in re- yon. 6. 
turn of Reſcous,ts it the courfe to have additions. Another Erroꝛ 

was affigned, becauſe the Exigent is returned, Ideò utlegatus eſt ; 

And he doth not name any Coꝛoners: Sed non allocatur ; fox this — _ 
Outlawyy being in London, where there is not any Cozoner, but 
the Bayo? foꝛ the time is perpetual Cozoner ; and the courſe is 
not to return there per Judicium Coronatorum, but generally, Ideò 
utlegatus eſt, 21 H. 7. 23. Dyer 317. 


Oliver and his Wife verfus Stephens. 


Ction f̃oꝛ wows tothe Feme, Thou art a Witch; After Ger- (12) 
dirt fox the Plaintiſf, N was moved in arreſt ot Judgment, 
that an Anion lies not foz'theſe wozus; Foz it cannot be known, 
and if it could, it is not tſhewn that any fac was committen by 
her : And of that opinion were alt the Judges (abſente Montague) 
but being afterward moved when he was in Court, be held, that $"< 35. 
the Action well lay 3 fo2 by the Statute of primo Jacobi, every 
Caitchcratft is punichable by Pillow, or as Felony: UWherefoze 


7 


the general wows will welt maintafn the Action 3- (therefore the 


_ Hawkes 2erſus Auge. 


Ebt upon an Obligation : The Defendant pleads, That the (14) 
| Plaintifi-in tir Aings Court at Penwarthr b 


on this Otligatian againſt one Tregore, wha wgsobliged 1 
him in the lain Bond joyntly and 9 and recovered, 
E 4 2 us 
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Ante 493. 
1 Cr. 46. 
Co. 8. 1 33 · 4, 


Ante 338. 


And therefoze being no plea 


(15) 


had him in Execution; and that the Gaoler voluntarily ſuffered 
him to go at large: And upon this plea it was demurred; Firg, 
becauſe he doth not ſhew, that this Court being a pꝛivate Court, 
Had power to hold plea 3, Which he ought to ſhew to the Court 
here, otherwiſe the Court cannot take Conuſance of their Juri. 
diction, and otherwiſe the Judgment is votd, & coram non judice: 
And of that opiuton was the whole Court, Secondly, That thig 
Plea was not good in ſubſtance 3 fo2 the eſcape of the Pꝛiloner, 
although it be by the voluntary permiſſion of the Gaoler, is not 
any diſcharge. of the Debt, and by conſequence the Aion lieg 
againſt the other, Coke 5. fol. 86. Blumficlds Caſe. And ſo it is 
held, where two be in Execution, and the one eſcape; This is ng 
cauſe of Audita querela: and of that opinion was the whole Court. 
fo2 both theſe reaſons,it was adjudged 


fo2 the Plaintif, 4 
Warners Caſe. 


Arner one of the Churchwardens of Allhallows fn Lon- 

don, payed, a Pꝛohibition; Foz that whereas by the 
cuſtom of the ſaid Pariſh, the Pariſhioners uſed every year to 
elea Churchwardens, one of the Pariſh, who had bozn the Office 
of Scavenger, Sideſman,o2 Conſtable , And that every year one 
who had ben elected Church · warden, is elected to continue a year 
longer, and to be the Upper-Churchwatden, and another is cho⸗ 
ſen to him, who is called the Under⸗Churchwarden; That ſuch a 


choice being made in that Pariſh of the ſald Warner to be Church. 
warden, the Parſon withſtanding that election, nominated one 


1Cr.5 52. 589. 
Poſt, 670. 9. 


Ip 
0 1 the Parſdn and Churc 


Carter to be Churchwaiden, and pzocured him to, be'fwozn in the 
Eccleſiaſtical Court, and denied the lald Warner as'Churchwar- 
den accowding to the election of the Partſhioners; and this by 
colour of the late Canons, That the: Parſon chould have the 
election of one of the Churchwardens : And this being againſt the 
cuſtom, a P2ohibition was pꝛaped, and-a pꝛeſident ſhewn in the 
Common Bench, Paſch. 5 Jac. fo2 the Partſhioners of Walbrook 
iu, London, .where ſuch a Prohibition was granted; Fo? it bejag 

ecial cuftdm, the Canans tannot alter tt, elpetially in London, 
hwardens are a Cozpoꝛation, to pur: 


"chaſe Land, ard demiſe their Lands; and ik every Parſon might 


(16) 
Noy 22. 
Hob. 209. 


have election of one Churchwarden without the alſent of the Pa- 


riſhioners, they might be much prejudiced; c. 


Parłkhurſt verſus owe. 


Rror of a Judgment in the Common Bench, in an Aulbn up- 
F and the Bing 3 Fay zhur. whereas 
and de⸗ 

livered 


©. 
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he had a Capias utlegatum after Judgment agatni#;)$. 
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livered it to the Sheriff of. Denby to execute, who ſeeing J. S. 

and being required to execute it, did not excute the ſame, but ſuf: 

fered him to go at large, and he eflofned himſelf to places un: voſt. 361. 
known: And afterward the ſaid Sheriff returned here to Weſtmin- 

ſter, Non eſt inventus, in deceit of the King, and pꝛejudice to the 

party of his ſaid Debt: The Defendant pleaded Not guilty, and 

it was found againſt him, and Judgment acco2dingly ; Fo2 which 

he bzings Erroz, Firſt, becauſe the Acion is brought by the King 

and himſelf, where it ought not to be ſo bꝛought: Sed non allo- 

catur 3 Fo it is the Kings Writ, and the King is to have the be⸗ 

nefit thereof as well as the party: TUherefo2e the Action here ig Ante 361. 
well fo2 the King and party, and he hall be fined thereupon, 
Secondly,fo2 that the Trial was de vicineto de Weſtmonaſt. where 

the offence is alledged to be at D. in Comit. Denbigh, and from 

the ſaid place the Venue ought to have been: Sed non allocatur ; 

fo2 the falſe return was here at Weſtminſter, which is the cauſe of 5%; 7: — 6 
the Action 3 wherefoze the Judgment was affirmed, 3 


Geffrey Booth verſus Potter. 


97 — firmæ of the Leaſe of Henry Fowler, of the Reaow (17) 

ol Much-hampton in the County of Gloceſter; and that the sr. 31 El.cap.6. 

Leſſoꝛ was pꝛelented by the Lozd Windſor. upon the depztvation 

of Anthony Lapthorn befoze the pigh Commiſſioners ; Apoit 

Not guilty pleaded, the Defendant claimed under the ſaid An- 

thony z Upon Evidence it appeared that the Advomſon was 

the Inheritance of the Low Windfor , who granted the next 

avoidance thereof to Doctoꝛ Gooch: And after. the Church be⸗ 

ing void, one Richard Fowler, Father of the ſaid. Henry: Fowler, 

dealt with the laid Poctoz Gooch , the Church being void, to 

permit the Low Windſor ta pꝛeſent the ſaid Heory Fowler to 

the laid Church; and fo2 that cauſe gave unto him 200 1. and 

thereupon pꝛocured the Low Windſor to preſent the ſaid Henry 

Fowler, who (as it was alledged) knew not of this Agriement; 

and he thereupon was admitted, inſtituted, and inducted. And 

this matter being diſcloſed in the Court ok Wards , It was 

refolved and Decried in the ſaid Court by the advice of the 

Chief Juſtices, and the Chief Baron, that he was meſented 1 cr. 331. 

by Simony, and that by the Statute of 31 Eliz. it belonged ta #5 

the King to pzeſent, without» depꝛivatian 02 removing ok the Jn- 

cumbent by Quare impediti. Cihereupon the King pꝛeſented the 

laid Anthony Lampthorn, wih was admitted, inſtitutsd, and in- 

ducted, and continued there foꝛ ther years 3 and afterwards the 

laid Richard Fowler the Father, Sued him befoze: the pigb 

Commiſſioners foꝛ Misdemeanoꝛs, and pꝛocured bim 30 be de⸗ 

ved; And befoze the Depuvation ten days, pꝛocured a grant 

of the next Avoidance to J. S. And akter the Depuvation, within 
| f | ten 
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ten days macured the ſald J. S. to pꝛeſent the (aſd Henry Fowler, 
who was again admitted, inffituted, and inducted, and made this 
Leaſe to try the Title. And it was hereupon moved upon the Sta, 
tute, that the Pꝛeſentation of Henry Fowler is mieriy void, and 
be is a perſon diſabled by the expꝛeſs wos of the Statute ever 
— Lir. 120. a. t Accept of that Beneſice, and his admiſſion and inſtitution 
2Cr.232 thereunto is mivrip void; and every one who is in poſſeſſion hath 
3laſt. 1544 good title againſt him and his Leflee, ſo as the Ptatntiff cannot 
maintain this Action. And ot that opinton was all the Court, and 
delivered the Law to be clearty fo to the Jury: TUhereupon the 
Plaintiff was non ſuited. 


Moor verſus Blackwel. 


(18) 122. Clauſum fregit, & alia enormia ei intulit; Upon 
Not guilty pleaded, and damages found to 400 |. in reſpec 
of the abuſe of the Plaintiffs wife : Jt was mover in arreft of 
Judgment, that upon the return of the Ven. fac. there wanted 
theſe wozds, Quilibet Jurator. per plegios. So it is as if there had 
not been any return of this TUirft. But the Court held, that it 
was not as a blank return where no return is at all, o2 that the 
Name of the Sherfff is omitted; But here is an inſufficient're: 
turn, which is atded by the Statute of Jeofa/-. And although ng 
Pzeſident can be ſhewn, where ſuch returns have ben amended, 
yet they ſaid they would make a peſivent thereof ; fox the omiſſion 
of the pledges is but matter of Foz, and not like to Dogs? 
Huſſeys Cafe, where there was want of Pledges upon the Ou. 
Ante 414 Final; wherefoje it was awarded tobe amended. Another ex: 
ception was taken, that a Juroz was named Franciſcus in the Ven. 
fac. and upon the Diſtringas, Francus, and ſo another perſon ; Sed 
non allocatur ; Foz they be both but one Mame abbreviated; 
Ante 28, TUherefoe it was avjuvged fo the Plaintiff. 


Ihe Biſhopof Ofarics Cafe in Ireland 
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(  FUdgment was given in the Kings Bench in Ireland, and with: 
in two days alter the Judgment given, the Defendant deli- 
- | vered to the Chief Jaſtice a Arie of Error, purchaſed out of the 
Chancery in England, returnable in the Kings Bench in England: 
And whether they mighe award Greecution notwithſtanding, 
was the Queſfton, becanſe the Recoꝛzd it ſelf remains with them, 
out of which they might award Exerutlon, as they conceivev ; 
Fo? that is not ſent into the Kings Bench to England, but the 
Tranſcript only t And thereupon they deferred the Execution, 
and pꝛapen the advice of the Juſtites ok the Kings Bench in 
England. And by the Dpinfon of all the Juſtices, the TUrit 


Ante 342 fit Judgment of Law is a Superſcdeas, although the _ - 
e 
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ſelf be not ſent; Fo2 if Error be bꝛought in Parliament upon a 
Judgment in this Court, the Tranſcript [ only ſent, and the 
Recozd remalus in the Kings Bench, und pet the Conrt is koꝛe⸗ 
cloſed: So of Error in ths Exchequer-Chamber, the Tranſcript 
is only ent, aud yet the Court is fozeic Pendente placito in- 
diſcuſſo. Vide 5 Ed. 2. Tit. Error 89. 8 H. 5. 15 Ed. 3. Tit. Error 33. 
And Doderidge laid, that the Reto d it (elf is not ſent, becauſe the 
Sea is betwirt England and Ireland; and if the Tranſcript ſhauld 
miſcarry, they could again reſozt unto the Recoꝛd; But if the 
Recoꝛd ſhould miſcarry, the caſe is loſt: And he laid, that thoſe of 
the Kings Bench in England might not award Execution; but 
upon a Judgment given, they ſhould ſend a ſpecial Mandate to the 
Chief Juſtice of Ireland to do it. And they all refolved that the 
Crit of Error was a Superſedeas until the Error was examitieo, 
affirmed, 02 reverſed. | Rn 


Webb verſas Cook. 


Rohition was p2ayen 3 -F02 that Cook ſued Webb in the Spf- 
ritual Court, fo2 ſaying, That he had a Baſtard: Webb the 
Defendant allebged in the Spiritual Court, that the Plaintiff was 
adjudged the reputed Father of a Baſfard by two Juſtices of the 
Peace, accowing to the Statute,whereupon he ſpake theſe wozds : 
And they of the Spiritual Court accepted his confeſſion,but would 


(19) 


not allow his juſtification 3 TUherefoze he payed a Prohibition, Poſt. 625; 


which was granted him. bf 
| Jobbin's Caſe. 
Db was mayed to the Court of Requeſts, Foz that 


(20) 


Jobbins Aminitttatrix ſues in that Court, complaining, that 2 


ſhe had taken Adminiſtration ok her pusbands goods, thinking 
that he was out of debt, unlefs fo2 (mall ſums which be owed to 
- Labourers, et. and that ſhe hav payev thoſe debts, and other the 
like, and ſo adminitred the gods. And afterwards Actions of 
debt upon ſpectalties were bzought againf her; whereupon the 
payed an Injunction, and had it : And upon this matter chewn, a 
Prohibition was granted per totam Curiam. 8 | 


Tiermino 
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Ante 66.3 14. 


(2) 


Ante 331. 


Ante 247. 


(3) 


— 
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Betts verſus Trevaman. 


Ction fo2 theſe woꝛds; TUhereas he was aScrivener and 
Freeman of London, that the Defendant ſpake of him 
FT / theſe woꝛds, Thou art a Rogue, a Cony-catching Rogue, 

a Cozening Rogue, a Cutpurſe-Rogue : After eric foz 
the Plaintifzit was movugd in arreſt of Judgment, that theſe word 
were not acfonable; Foz they do not touch him in his pꝛokeſſion: 
And the firſt wozds, Thou art a Rogue, are but wozds of ſple#n, and 
no cauſe of action; and the woꝛds after rely upon the wozd Rogue, 
and are but additions and adjectives to the woꝛd: Wherefore the 
action lies not, and it was adjudged fo2 the Defendant. 


| Gainford verſus Tuke. 


A Ction- fo? theſe wozds, Thou waſt in Launceſton Goal for 
Coining 3 The Plaintiff replies, If I was there, I anſwered it 

well enough; yea, the ſatd Defendant, you were burnt in the hand 
for it: Upon Not guilty pleaded, and Uerdi fo2 the Plaintiff, it 
was moved in arreſt of Judgment, that theſe woꝛds be not action: 
able, foꝛ to ſay that one was in Gaol fo2 Coining, no acton lies; 
fo2 ft is no affirmation that he did Coin; and he doth not ſay, fo 
falſe Coining: And the ſubſequent woꝛds, That he was burned in 
the hand, ſhew that it cannot be fo falſe Coining, and they be but 
idle woꝛds: But the Court, reſolvedto;the contrary, that theſe be 


malicious woꝛds, and ſhew his intent to accuſe him fo2 being im- 


PÞiſoned fo2 Coining; and the ſubſequent wows-er-aggravate, 
and. diminiſh not the koꝛmer; Wherefore it was adjudged that the 
action well lay. 4% , 8 | 


John Ford verſus Julian Ford. 


Rror to reverſe a Judgment fn Treſpaſs in the Common 
Bench; The Erroꝛ aſſigned was, becauſe in the firſt De- 


claration there wanted theſe wozds, vi & armis: But the ſecond 
Declaration which was after Jmparlance, whereupon the Jſſue 


vas joyned, and the Uerdic given, was good and perfect : And it 
was moved by Bridgman, that the firſt was good enough; fo? the 


Writ is recited therein wherein is vi & armis : And the _ 
| | ere 
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thereof in the Declaration is the default of the Clerk only, and 

therefo2e it ſhall be amended. But the ſecond Declaration being 

god, the Uerdic and Judgment thereupon are good, and not re- 

verſable : Sed non allocatur; Fo2 the omiſſion of vi & armis, is Ante 443.526; 
matter of ſubſtance, which can never be amended 2, And the fir 
Declaration being ill, which is the foundation, the lecond is btit ance 458. 
the recital thereof: And if the firſt be not good, the ſecond will not | 
help it; and therefoze Houghton cited a fozmer Judgment, viz. the 

caſe of the Biſhop of Rocheſter, in Waſte, where the firſt Declara- 

tion was not god, although the ſecond were good, and Judgment | 
thereupon, yet it was reverſed. And 37 Eliz. Rot. 350.. Sheen ang 3 Cr 507. 
Bridges caſe, where an Action of Battery was brought, and the 
Declaration was, Quod cum the Defendant did aſſault and beat 

him (without any affirmance of vi & armis) And the ſecond Decla- 

ration was good, that the Defendant Inſultum fecit, &c. Pet foz 

this defect in the firſt Declaration, the Judgment was reverſed ; 

And ſo in 31 Eliz. betwirt Winch and Warner, Debt upon an Dblt- 3 cr. 416. 
gation, and declares upon an Obligation made primo Maii ; And 

the ſecond Declaration was upon an Obligation made ſecundo 

Maii, and the Obligation was ſhewn, ec. and upon Non eſt factum 

found foꝛ the Plaintiff, it was adjudged to be ertotieous, becauſe 

the firſt Declaration was not good, fo here: And of that opinion 

was the whole Court; wherefoze the Judgment was reverſed, 


Bultivant verſus Holman. 


L. Kror of a Judgment in the Common Bench in a 7Urit of Co- (2 
venant: The Erroꝛ aſſigned, That the Declaration was not 

good; fo? it was upon an Indenture, which recites, Quod cum per 

Indenturam Teſtatum exiſtit, that the ſaid. Bultivant infeoffed the 

Plaint ift of ſuch Land, and therein covenanted to diſcharge and 

ſave him harmleſs from all founer Oowers and Incumbzances; 

and ſhews, that one Furſſe was ſeiſed in fa of that Land, befoze 

that Bultivant had any thing to do therein, and infeoffed Bultivant, 

who infeoffed Holman the Plaintiff : And that the wite. of. Furſſe 

bad bought a Writ of Dower againit him,and had recaveren, and 


i 


* 3 Cr, 
way of Declaration, and where it is by wap of bar 02 repllcatton s Ae 363 
Fo? in the Declaration, Teltatum exiſtic is ſufficient to induce the | 
Action, and to aſſign the beach ; and the Judgment was affifmed, 


1 | eG 
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Miller verſus Regem. 


(5) ES ol Judgment given in an Inkonnation in the Court of 
Guildhall bet̃oꝛe the Yayo? of London: A queſtion was made, 

F.N.Br.23. e. Whether ft might be refozmed here, oz it ought to be by a ſpe⸗ 
| cial Comr in London, accowing to their Charter: But it 
was ſhewn, That this being matter concerning the Crown, a Cer. 

tiorari was thereupon awarded to remove the Recozd ; which be. 

ing removed, a CUrit of Erro was bzought, Coram vobis reſidet; 

and ſo be divers Peeſivents : And the Erroꝛs affigned were; Firg, 

becauſe the Inkozmation was bꝛought in London, upon the Sta: 

tute of ; Eliz. fo? exertiſing a Trade, whereto he was not bound 
Appzentice, and therefoze demanved 40 s. fo2 every month; and 

S being a Penal Law, ought not to be ſued but in the Kings 

_ — Courts at Weſtminſter, where the Kings Attomep is to acknow- 
lledge 02 deny, as Co. lib.6.fol.19. and therefore is not ſuable there; 

and fo2 that cauſe it was erroneous. Secondly, becauſe the Judg: 

co. 8. 60.b, ment was, Quod eſſet in miſericordia, where it ſhould be Quod ca- 


2 Cr. 568, piatur 3 Wherefore the Judgment was reverſed, 


Hyde verſus Scyſſor, Paſch. 17 Jac. Rot. 157. 


Reſpaſs; Fo? that the Defendant 21. Mai, 6 Jac. made an af: 

ſault upon Elizabeth the Platntiffs wike, Et illam verberavit, 

& male tractavit, Nec-non the ſaid Elizab. ſimul cum one Gown, 
one Peticoat, &c. of the goods of the Plaintiff, ſimul cum the ſatd 
Elizabeth, apud D. tunc & ib. cepit, abduxit, & abcariavit, nec non 
eandem Elizabetham per 5, annos ab eodem le Plaintiff detinuit & 
cuſtodivit, per quod le Plaintiff ſolamen & eonſortium, nec non con- 
filium & auxilium in rebus domeſticis quæ idem le Plaintiff habere 
debuiſſet & potuiſſet cum uxore ſua per totumtempus pred.perdidit 
& amiſit, & alia enormia, & c. The Defenvant pleaded Not guilty, 
and found againſt him, and Damages found to 300 l. and Jung. 
ment found fo2 the Plaintiff, and now Erro2 thereof bꝛought in 
the Exchequer-Chamber : The firſ| Erroꝛ affigned, was, becauſe 
the action was by the Baron ſolely, fo2 the battery of his Feme, 
Thich ought not to be; Foz the Tore and Damages are p2operiy 
done to the Fee ; and therefore the Boro® ſole without the Feae 
comb not matntain this Acton; and then the Damages being 
entirely given, the Judgment is erroneous, Vide 9 Ed. 4. 52. 
46 Ed. 3. 3. 22 Aſſ. PL 16. ante fol. But all the Juffices and Ba- 
rons held, Chat true it is, the Baron fo2 the battery of his Fee, 
-: Dught to jopn his Fee with him in the action, if this had ben 
1 5 1 fop that caufe ; But here the action is not bzought 02 
Ro_ Wb k of hts Feme, but fo the jofs and damage of the Baron, 
fo2 want of her company and aid : And all is concluded with the 


per quod, &c. which extends to all that was befoze 3 as where 


(6s) 
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an Action bꝛought by the Baſter fo2 the battery of his Servant, 
per quod ſervitium amiſit, &c. A ſecond Erroꝛ aſſigned, was, be⸗ 
cauſe it is cepit & abduxit, where it ought to have been rapuir ; 
Fo? (ſo is the Regifter fo2 TUrits bzought in ſuch caſes: Sed non 
allocatur 3 Fo it may be both ways: wherefoze the Judgment 
was affirmed. | | | 


Godfrey verſus Dixon. 


Ornelius Godfrey, an Alien of Spain, had Jſſue Daniel, bout 

in Flanders, in Leigeancia Regis Hiſpaniæ 3 The Father and 
Son came into England fn 4 Eliz. The Father is made a Denizen 
and after hath Iſſue Cornelius his younger. Son, boꝛn here in 
England in 40 Ex. the father dit, Et anno 3 Jac. Daniel is naturali- 
zed by Parliament, and after purchaſeth Copyhold-Land, and dies 
without Iſſue; And whether Cornelius the younger Son ſhould in⸗ 
herit this Copyhold, was the queſtion ; The woꝛds of the Natura- 


lization are theſe, That Daniel ſhall be enabled to purchaſe, inherit, 


have and injoy, and demand as heir to any Anceſtor lineal or colla- 
teral ; And that he ſhall be adjudged a natural Subject of the King- 
dom of England, in _— reſpect, condition and degree, to all 
intents, conſtructions, and purpoſes. The doubt only grew upon 
theſe wows, becauſe it is enaced, that he ſhall be Peir to his 
Anceſtoꝛ lineal oꝛ collateral : But it is not ſaid, that they ſhall be 
heirs unts him. And it was objected, that at the time of the Fa- 
thers death, the eldeſt Son had no inheritable blood in him, and in 
defect thereof, the youngeſt Son might not be heir unto him. But 


(7) 


— 


- 


it was thereto anſwered, that true it is, there was a diſability, but co. Lic. 8. ai 


not in the blood, viz. his blood was not the cauſe of his diſability, 
but the place of his birth; Fo2 the Law reſpects not the blood, 
where there is not any allegiance : But here is not any cozrupti⸗ 
on of blood, oꝛ any halt blood; but it is, as if the eldeſt Bother 
had gone out of the way, 22 H. 6. Doct. & Student, if an Alien hath a 
ſon alien, and afterward the father is made a Denizen, and hath 


mother lon, here the ſecond ſon ſhall inherit, although the eldeſt ſon co. Lit.s. a. 


be alive 2 In this caſe alſo, there nieds not any blood from the fa- 
ther, becauſe the land came not from the father : And to that pur- 
poſe Holbies Caſe 41 Eliz. was cited; A father hath iſſue a ſon and 


daughter; the father is attainted and executed, the ſon purchaſeth co. Lic. 8.4 


Lands, and dies without iſſue Adjudged that the daughter ſhall 
inherit. And when it is ſaid, that he ſhall be adjudged as a natural 
bozn Subject, the conſequent ts, that he ſhall have heirs to inherit 
him, both lineal and collateral ; Relativorum cognito uno, cognoſ- 
citur & alterum : And it was without Argument adjudged fo? the 


Plaintiff, viz. that the younger ſon ſhould inherit: and the chief co.Lir. 129. a: 


Juffice ſaid, that naturalization is always by Parliament, and per- 
petual; Fo? if one be naturalized fo2 a dap, it is good fo2 ever: 
Denizatton is by Patent, and may be pro tempore, as fo years, 
life, æc. 333 2 Warrens 


Y 


— 
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mo, &c. 


Warrens Caſe. 
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(80 Arren being one of the Council of Coventry, was removed, 
and obtained a TUrit of Reſtitution: And thereupon the 
Co2pozation retozned, that they had a cuſtom to Elect any to be of 
the Common Council, and to remove him ad libitum ; And that 
Warren was removed, cc. And the Court held, that the retozn was 
good: And this difference taken, where a man is a Frirman 0z 
Alderman, cc. they cannot remove him from his freevom oz place, 
co. 11. 93, b. Without cauſe : And in ſuch caſe ſuch a cuſtom is void, becauſe the 
party hath a Freehold therein; But to be of Council, is a thing 
collateral to a Copoꝛation; and then the Council ſurmiled that 
he was an Alderman, and removed: 'whereupon a new Krit was 

tflued to reſtoꝛe him to his Aldermanthip.. Vide 26 H. 8. 5. 
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Alſop verſus Bowtrell. 


WT Jectione firmæ foꝛ Lands in Munden in the County of Hert- 
E. ford: The queſtion was, upon evidence of the Jury, whe- 

ther Edmund Andrews dying the 23. of March, Anno 16 10. 
and A. his Feme being privatement enſeint, but not delivered until 
5. Jan. 1611. (which was foꝛty weeks and nine days, and then delt- 


(1) 
1 Roll. 356. 


vered of a Daughter named Elizabeth) ſhall be reputed the Father 


to the ſaib Elizabeth, o? that ſhe were a Baſtard; Fo2 it was 
pꝛoved, that he fell ſick upon the 22. day of March, and died the 
day following of the Plague: And that Edmund Andrews (Father 
of the laid Edmund who was dead) in malice to his Sons wife, 
did much abuſe her, and cauſed her to be diſlodged from places 
where ſhe was harboured, and to lie in the cold Striets; and that 
ſhe was ſo uſed fo2 ſix weeks together befoze her Travail; and ſhe 
being bzought into a CMomans houle, who commiſerated her-caſe, 
having warmth and ſuſtenance, was delivered pzeſentlp within 
twenty four hours of the. ſaid Elizabeth: And this being p2oved, 
and this miſuſage, by five women of god credit, and two Doctozs 
of Phyſick, viz. Sir William Baddy, and Doctoꝛ Mundford, and 
one Chamberlaine (who was a Phyſician, and in nature of a Mid. 
wife) upon their Path, they affirming that the child came in time 
copventent to be the Daughter of the party who died; And that 
the tiſual time foz a TUoman to go with child, was nine months 
and ten days, viz. menſes Solares, that is, thirty days to the month, 
and not menſes Lunares, and that by reaſon of the want of ſtrength 
in the woman 02 the child, oꝛ by reaſon of ill uſage, ſhe might be a 
longer time, viz. to the end of ten months, o2 moze ; and ſo both 
- ancient and modern Authozs and Experience pꝛoves: The Court 
held here, that it might well be as the Phyſicians had affirmed,that 
ten months may be ſaid pzoperly to be the time mulieribus pariendo 
conſtitutum. Againſt this a Recow-was pꝛoduced, Trin. 18 Ed. 1. 
Rot. 13. in this Court, That becauſe a Feme went eleven months 


after the death of her husband, Jt was reſolved, that the Iſſue was 


x Rol. 336. . 


not legitimate, being boꝛn poſt ultimum tempus mulieribus pari- Co. Lir. 123. b. 


endo conſtitutum. But note, it is not there hen, what 
ultimum tempus mulieribus pariendo conſtitutum. And the Phyſi- 
cians further affirmed , that a perfect Birth may be at ſeven 
months, accowing to the ſtrength of the Bother, oz of x = 


* 
= 
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Ante 6. 


Ante 328. 


himlelk, which is as long befoze the time of the pꝛoper birth; And 
by the ſame reaſon it wh be as long deferred by accident, which 


is commonly otcaſioned by. inlirmities of the body, oꝛ paſſions of 
ourt delivered to the Jury, that the ſai 
Elizabeth who whs bon foftp mas and moze after the death of 
the ſaid Edmund Andrews, ht well be the Daughter of the 
ſafd Edmund: And in this caſe the Bartfage betwirt them be. 
ing at Utrick beyond Seas, and certified under the Seal of the 
Miniſter there, and of the ſaiv Town, and that they cohabited 
fo2 two years together as Man and Write, was a ſufficient pꝛot᷑ 
that they were married. Vide 1 H. 6. 3. 21 Ed. 3. 9. 41 E. 3. II. 
what ſhall be ſald ts be the time mulieribus pariendo conſtitutug, 
fee Sir Tho. Rydleys View of the Civil Law, fol. 55. where 
relates of a widow in Paris, that was delivered of a child th 
foittteenth month after her Þasbands death, and yet the Judges 
awarded the child to be legitimate. The like Judgment was 
given in the Conſiſtoꝛp at Witendurgh, in tale of. u woman who 
was bꝛought to bed in the eleventh month alter her Pusbandg 
death. Vide Cornadi Mauſeri partem ſecundam de Matrimoniis, 
cap. 36. fol. 150. Selden de ſucceſſionibus, fol. 22. Crakes Anatomy 
lib. 6. fol. 336. 0011 _ 


$4 Draycot zerſus Heaton, Hill 14 Jac. Rot. 771. 


Rror of a Judgment in the Court of Derby, in Debt upon 

an Obligation; where the Defendant pfeaved Non elt factum, 
and found againft him; The Judgment enterd, was, Quod capi- 
atur: But the Judgment certified was in this manner, Ideo in 
miſericordia capiatur; and this was. afſtgned foꝛ Etro2 3 And it 
was inoved, that theſe wozds'(in miſericordia) were ſtricken out, 
and ſo the line under it ſhews ; And the Judgment only is Capia- 
tur ; And to infoun the Court, a Certiorari was awarded, which 
certified, that the woꝛds, in miſericordia, wete not in the Judgment, 
but- d Capiatur only. And being now moved, the Court would 
not allow thereof, but ſafd that a Cettior. ſhould not be awarven 
to an tnferio2 Court, to certifie that which the Recozd ſhould cer⸗ 
tile: wherefoze not having regard to that Certiorari (becauſe 
the Recozd certified had thofe words (in miſerioordia) in it, and 
the une underneath is no vefacing oꝛ dꝛawing them out, and the 
Capiatur was wth another hand) it was therefoze reverſed: And 
after that day ſich er Recow ont of Norwich was ſhewn, 


the mind: And ſo the 


where the Ptea was in Treſpaſs upon the Caſe, and all the pꝛo⸗ 
ceedings were Treſpaſs, becauſe it is not warranted by the plant, 
pet (although the Steward was preſent, and ſhewed his Book of 
Entry of Platnts, that ft was miſpziſion) it might not be amend⸗ 
ed, but was reverſed koz this cauſe. 


= Richard 
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Richard Bourns Caſe. 


Ne Richard Bourn was impꝛiſoned at Dover by the Low (3 ? 
Marden of the Cinque-Potts, becauſe he took Anchoꝛ and 
Cable as wzeck, in the Liberty of the Rape of Haſting, which 
the Loꝛd (Uarden pretended to be within the Cinque-Pozts, and 
to appertain unto him, becauſe he hath the juriſdiction of the Ad- 
miralty there: And he being fo2 twenty thzee wirks impaiſoned x ce. 232. 
there, an Habeas corpus was granted to remove the body cum cauſa; 4184223: 
and the Loꝛd TUarven of the Cinque-Pozts would not obey it: 
Wherefoze now in open Court an alias habeas corpus was pzayep 
with a penalty, becauſe the Low {Warden pꝛetended that this 
Writ was not awardable to the Cinque-Pozts, no? returnable by 
him; Fo? he pretended that the Kings Trit ran not there: And 
a Pꝛeſident was cited in this Court, 43 Eliz. that one Browley 
was committed in Barwick,and a TUrit of Hab. corp. being award- 
ed, the Bapo2 of Barwick would not obey it, becauſe it was pre: 
tended, that the Kings TUrft ran not there, fo? that it was part 
of Scotland, and no part of England; and was an exempted JuriCl- 
diction after it was annexed to this Crown : But ſuch pꝛetences 
were diſallowed, and an Attachment was awarded againſt the 
Hapyoꝛ, and he was impziſoned and fined fo2 his Contempt. Alſo 
Keeling the Secondary in the Crown-Dffice vouched a Pꝛeſident, 
22 Ed. 1. in the Exchequer, where Pꝛocels out of the Exchequer 
fo! the Kings debt was awarded to one of the Cinque ⸗Poꝛts; ann 
becauſe they would not return the CUrit, upon pꝛetence of their 
edge, that the Kings CUrit div not run there, they were 
ed 1001. And 30 H. 6.6. that the Kings Writ in particular 
caſes may be granted ts the Lov Marden of the 'Cinque-Pozts. 
And Montague chief Juice ſald, that the Paiviiedge of the 
Cinque-Ports, that the Kings Writ runs not there, is to be in | 
tended between party and party; But no ich Paſviledge can de cr. 
againſt the King : And this Crit is a Prerogative-Wiric, which 
concerns the Kings Juftice to be gvminſſtred to his Subjees ; 
Foz the King ought to have an accoinpe, why any of his Subeaxs 
are impuloned; and it is agrieable to all perſans and places; 
and no anfiver can ſattsfie it, but to retutn the caufe, with Pa- 
ratum habeo corpus, 8&c. And this Writ hath been awarded aut 
ok this Court to Calice, and all other places within the King⸗ a. 14. 
dom: And to diſpute it, fs not ts diſpute the Jürtldicton, but 
the Power of the King and his Court, which is not to be diſpu- 
ted; and of this opinion were all the other Juſtices : And 
Doderidge ſaid, that he had oftentimes ſeen where an Alderman 
02 any other Officer was diſplaced without cauſe, that a UUrit 
of Reſtitution had been awarded hence to the Cinque-Poxs 3 
and that he remembꝛed the Caſe of one Brierley, where it P_ 
0 


a 
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ſo awarded: yPherefore they all held, that an Habeas corpus, with 
a great penalty, ſhould be awarded, retoꝛnable at another day, 


Heath verſus Dauntley. 


Rror of a Judgment in the CAMEL Camber: The Plains 
L tiff declared, whereas he had ſold unto the Deferidant certain 
clothes fox3701. one moity of the money to be paid within four: 
tan days, and the other moity to be paid at the end of thꝛir months; 
whereof the Defendant had paid the one moity at the end of four. 
ten days: That the Defendant the twentieth of May, anno ſupra. 
dicto, in conſideration that the Plaintiff would accept his Bill foꝛ 
137 1. to be paid the firſt dap of December following, aſſumed tg 
pay the ſaid 137 l. And alledgeth in facto, that he accepted his Bil 
fo2 the laid 137 1. and that he had not paid the ſaid 137 1. no! the 
48 J. reſiduum of the ſaid moity, but failed of the payment, con; 
trary to his pzomile and Aſſumpſit. The Defendant pleaded Non 
aſſumpſit, and found againſt him: and entire damages was aſſeſſed, 
and Judgment given koz the Plaintiff: And now Etro? thereof 
was bzought in the Excheaquer - Chamber; The firlt Erroꝛ afligney, 
was, becauſe there is not any p2omile alledged but fo2 the payment 
of the 137 1. And he hath alledged the bzeach to be aſwell in the 
non-payment of the ſaid 48 l. being the reſidue of the moity, as fo} 
the non ⸗ payment of the «87,4 and Damages being given ay 
foz both; there is not any pꝛomiſe foz the payment of the ſaid 48 
Sed non allocatur; F92 by. the ſale-of the cloth fo2 370 l. the one 
motety to be paid within fourteen days, the other to be pam 
within thx months, there is therein an implied pzomiſe to pap 
thoſe ſums at that day: And then the bzeach in the non-payment 
of the laid 137 1. accoꝛding to the other pꝛomiſe, and the deliver) 
of the 48 J. which is upon the pꝛomile bekoze, is well eno 
aſligned. Secondly,Jt was moved, that this Jſſue, Non aſſumpfit, 
generally is not good: Fo: here being ſeveral pꝛomiſes, he ought 


' to have traverſed chem ſeverally: But all the Jtiffices and Ba- 
rons held, that Non aſſumpſit extended to ſeveral pzomiſes ; But 
-Tanfield chief Baron (aid, that upon an Jnfozmation betwirt Pa- 
ramore and Robinſon in the Rings Bench, where ſeveral contrags 
upou uſury being l Iſſue was joyned, whether it were cor- 


ruptè agreatum modo & f a, - | | 
-Juſtices of England to be an ill Iſſue; Fo? he ought to have tra- 


* 


11 
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forma prout, It was reſolved by all the 
verſed the Agreements becauſe they were ſeveral: Pet notwith: 


56 


— — 


Jacosr Regis in Banco Regis. 
Exchequer-Chamber. 
*Rror of a Judgment in the Kings Bench; TWhereas Stephen 


Langcaſtle byonght Debt as Executoꝛ to John Langcaſtle, in 
the Deber & detinet, where he himfelf recovered againſt Sir Ralph 


Sydley the ſaid debt, upon an Obligation made to the Teſtatoz, 
and had him in Execution under the cuſtody of the Defendant, 
being Barthal of theKings Bench; That the Defendant ſuffered 


him to eſcape ; per quod actio accrevit. ¶Uhereupon Iſſue was 
joyned, Quod non. permiſit ire ad largum; and found fo? the Plain. 
tiff, and Judgment given in the Kings Bench: Exceptions being 


there taken tu the Declaration, in ſfap of that Judgment, Erroꝛ 


was now aſſigned, becauſe the Action was bought in the Debet & 
detinet, where it ought to Have been bought in the Detinet only; 
Fon it is a duty due unto him as Executed, and in that right he 
ought to demand it: And although were upon a. Recovery in 
his own time, yet it was grounded upon an Obligation made to 
the Teffato? : And although this Action is bꝛought fo2 an Eſcape 
in his own time, pet being fo2 a duty due to the Teſtatoz, he 
ought to purſue the courſe of the ſirſt Aion, and had no right ta 
demand it, dut as a duty due to the Teſtataꝛ; and it ſhall be 
Aſſets in his hand; and if he dies, the Adminiſtrato? to the firff 
Teſtatoꝛ ſhalt have the Suit; Therefd2o it was reſembled to the 
Caſe of Auditors, affigned by an Executoꝛ, to accompt the Tefta- 
to2s debts; Action of Debt upon this accompt ſhatl be in the De- 
tinet: And Co. 5. fol. 31. was cited ts be (o reſolved, and the 
Caſe of one Crogate agatnſt the Lady Greſham, where the ſold 
Land by Act of Parliament, fo2 the payment ok Sir Thomas 
Greſhams debts, yet the action was there -bzonght in the Detinet. 
And although it was here argued to the contrary by Noy, that it 
was not Erroz ; Fir, decaufe it is a good Declaration, being in 
an Action grounded upon a Tore done unto himſelt, and given by 


a ſpectal Statute, and theretoze to be bꝛonght in the Debet & 


detinet; And. foꝛ that purpoſe he vouthed Bedells and Shermans 
Caſe ; where an Executoꝛ being Leite fo? years of a Recozy in 
right of the Teſtatoz, brought debt upon the Statute of 2 Ed.s. in 
the Debet & detiner, fo not ſetting” aut ot his Tythes; and ads 
judged good, becauſe ft was a perſoral' wong in his own time: 
So if an Executoꝛ bzing Treſpaſs de bonis teſtatoris, and-reeovers 
damages in debt upon this Judgment, it ſhall be in the Debet 
& detinet. Secondly, He objected, that if it were not good by 
courſe of Common Law, pet ft was aided by the Statute of 

18 Eliz. F02 it is not matter of ſubſtance, but of koꝛm only, he 
being Plaintiff. Yet all the Juſtices and Barons (ercept Ju- 

ſtice Hutton, who doubted thereof) — that the Declara- 
- aaa tion 


Sir George Reynell verſus Langcaſtle, in the 
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tion was not good: And it is not matter of foꝛm only; Foz aj- 
though it was ſaid, where an Executoꝛ is Plaintiff, the Judgment 
is all one; but where he is Defendant, the Judgment is altered; 
Foz then he ſhall be charged de bonis propriis: Pet in regard the 
demand is of a duty due to himſelf, and in his own right, and jc 
he ſhould recover, he ſhould have it as a duty to himſelf, and not 
as due to the Teſtato2 3 and thereby alter the nature of the Action * 
It is therefoze matter of ſubſtance, and not aided by the Statute, 
as it is reſolved, Co. 5. fol. 35. in Playters Caſe, & ibid. fol. 36. 
in Walcots Cale: And there is not any difference where the Exe, 
cutoꝛ is Plaintiff, and where Dekendant. And as to the firſt ob⸗ 
jection, they all reſol ved it ought to have ben in the Detinet only; 
Fo? it is grounded upon the fozmer Judgment: And as in an agi⸗ 
on of Debt bꝛought upon the firſt Judgment, it fhall be in the De- 
tinetz ſo ſhall it be here likewiſe : And is not like Bedels Caſe ; 
Fo? that was meerly a perſonal wong, and grounded upon the 
Statute, which gives it to the party grieved only; and which was 
never given fo2 any cauſe 02 duty to the Teſtatoz, but fo2 a Tor? to 
the Executoꝛ: Wherefoze they held, that it ought to be in the De- 
tinet 3 and the Judgment therefoze was reverſed. Vide 24 H.6.5, 
11 H. 6.8.21 H.6.1. Tanfield chief Baron, æc. tok this difference; 
where the Action is grounded upon pꝛivity of Contract, it ought to 


be in the detiner, as 11H. 6. 37. II H. 4. 56. 10 H. 7. 5. But 


otherwile it is, when it is grounded upon a Tort, as 41 Aſſ. rs, 
And it was then alſo further laid, that an Executoꝛ can never have 
an action in the detinet, but where the Teſtatoꝛ might have had 
the ſame Action, Note, That in the Argument of this Caſe, it was 
then delivered by the Court, that Hargraves Caſe, Co. 5. fol.3 1. was 


afterwards reverſed in the Exchequer-Chamber, in the point of 


Debet G. Detinet, according to the Book of 10 H. 7. 5. But the 
Lord Riches Caſe was adjudged afterward in the Kings Bench ac- 
cording to Hargraves Caſe z Ideo quære legem inde : And that 
Hitchcots Caſe, cited in Hargraves, was adjudged in this manner; 
as appears by the Record in the Exchequer. Hitchcot, 36 El. 
brought Debt againſt a Gaoler, for an eſcape of one in execution 
upon a recovery had by the Executor himſelf in the Debet &. De- 
tiuet; And being queſtioned there whether it were good or not, 
the Barons were divided in opinion; the two Puiſay Barons againſt 
the Action, and Periam Chief Baron for it: And fo it continued 
afterward in 37 Eliz. when the Plaintiff brought a new Action in 
the Detinet tantum in the ſame Court, and thereupon had Judgment 


tO recover. 


— 


, Jac 031 Regis in Banco Regis. E 


Symonds verſus Walſn, in the Exchequer· Chamber. 


Adgment in an Action upon the Caſe was reverſed in the Ex- (6 
chequer⸗ Chamber; Foꝛ that the Ven. fac. was awarded to the 

Coꝛoners upon a ſurmiſe by the Plaintiff, that the Under-Sheriff Co. Lit. 258. a. 

was the Plaintiffs Couſin, and ſhews how. Et quia defendens hoc 

non dedicit,ideo ft was awarded totheCozoners,where,by the law 

it is not any pꝛincipal challenge; Fo2 the Sheri himſelf might 

have executed the TUrit : And although the Defendant hath con- 

fefſed and admitted it, yet that is not any cauſe to award the Ven. 

fac. to the Cozoners ; and in pwof thereof a Judgment was cited 

in the Common-Bench, where in an Ejectione firmæ betwirt the 

Lefſie of Sir Edw. Kingſton, and the Tenant of the Earl of Bridg- 

water, Challenge being taken to the Array, becauſe the Sheriff 1 

was Couſin to the Leſloz, and becauſe he concluded not to the co. Lit. 156.2. 

Favour, it was adjudged to be ill, and to be no pꝛincipal Challenge. 3 Cr. 58:. 

Wherefore here fo2 this cauſe the Judgment was held erroneous, 

and not aided by the Statute, | 


Salkeld verſus the Lord William Howard. 


E. of a Judgment in Ceſſavit by default ; where in truth he 7 
was not ſummoned (as appeared upon examination in the 0b. 218. 
mit of Deceit, upon which this Judgment was annulled;) But 
the wait of Erroꝛ was bꝛought befoze the wait of Deceit: And 
it was now aſſigned fo2 Erroꝛ, that he was not Tenant the day 
of the wit bꝛought, nec unquam poſtea : And thereupon demurred, 
whether he might aſſign that foꝛ Erroz, the Judgment being given 
by default; Fo2 it was agreed, if he had appeared and pleaded, 
he ſhould never have aſſigned it fo2 Erroꝛ. And it was moved, 
that he well might aſſign it fo2 Erro2 53 Fo2 Non Tenure had bin 
a good plea. in the firſt Action, as appears 8 H. 6.17. 21Ed.4.25. 
Then, when Judgment is given againſt him by default, he may 
aſſign it foz Erro2, being an Erroz in Fait, which he had not 
time to plead, as 36 Ed. 3. Error 82. & 18 Ed. 4. 29. 19 Af 
Pl. 8. Dtherwile it would be miſchievous unto him to be bound 
by this Judgment, when he had not time to plead: Fo? if one 
be Tenant fo? life, cc. the reverſion being only in him, and a re- | 
coverp be had. againſt him, if the Land comes to him after this - _ 
' recovery; he ſhould be pꝛejudiced, becauſe he hath uo remedy if the r. N. Br. 9. c. 
Veyers and Summoners. be dead. Allo as this Cale is, although 
the Judgment be annihilated by the wait of Deteit, yet the 
Recozd being removed hither, if it ſhould be affirmed, he ſhould 
have execution here; And peradventure the Pzoceſs out of. the 
Common Bench cannot be ſfayed, and he ſhould'be at loſs. by 
this Judgment which was gained — falſhood ; — the 
aaa 2 aw 
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Law allows him to aſſign it foꝛ Erroz. And of that opinion wag 
Doderidge, who argued very ſtrongly, that in regard the Judgment 
was given by default, and he had no time to plead it in the fir 
Action, the fic Judgment being obtained againſt him by falfhoop, 
it is great reaſon he ſhould be now admitted thereunts 3 and he 
relies upon the Books, 19 Aſſ. Pl. 7. & 3. & N. Brev. 22. C. That 
he who pleads Non Tenure map have a TUrit of Error, but not he 
Co. 8-62. a. who diſclaims, Houghton and Montague to the contrary, becauſe 
| if he were not Tenant, he had not any loſs; and being returned 
| and ſummoned, and not pleading, it was his folly not to appear, 
| and plead thereto. And this Court cannot take conuſance of this 
| rCr.53- reverſal by a Crit of Deceit. And as a man ſhall not have bene: 
| fit of a Releaſe, although he be returned ſeiſed in fee, if he doth 
not plead it: Oz if he hath to plead Audita querela, as 48 Ed. 
3. 20. & 21 Ed. 3. 18. Do foꝛalmuch as he is returned ſummon- 
ed, and doth not plead this Non Tenure, he ſhall not have advan: 
tage to aſſign it by Erroz, And N. Brev. fol. 22. is, That he who 
pleads Non Tenure ſhall have a Writ of Erro2: But he doth not 
ſay, that one may aſſign Non Tenure foꝛ Erro2: Croke Juſtice 
doubted whether he might not afſign it koꝛ Erroz, fo2 the miſchief 
which otherwiſe might befal him; TWherefoze they would adviſe : 
Afterwards the parties compounded. 


Auſten verſus Bewley, Paſch. 17 Jac. Rot. 486. 


(8B) Y* Rrorof a Judgment given in Rocheſter in an Aſſumpſit,where 

the Plaintiff declared, That the Defendant being indebted 

unto him in fiftan pounds, in conſideration the Plaintiff would 

give time unto him fo2 the papment until the firſt day of Eaſter 

Term, pꝛomiſed to pay, ct. And alledgeth in facto, that he gave 

day fo2 the payment, cc. and that he had not paid. Upon Non aſ- 

ſumpſit pleaded, and found foz the Plaintiff, and Judgment accozd- 

ingly, Erroz was aſſigned, fo2 that it was not ſhewn how the debt 

accrued z Foz it was ſaid, that a general Indebitatus was not 

ſufficient 3 But it was reſolved, that generally Indebitatus is not 

xCr.6. 31. (ufficient where it is the ground of the action; as toſap, whereas 

| he was indebted unto him in ſuch a ſum, he pꝛomiled to pay, There 

he ought to ſhew haw he was indebted : But where it ts but an 

- $94 inducement to the action, as it is here, In conſideration that he 

Ante 357, ſhould forbear the debt until ſuch a day; (Fo2 that they agreed 

upon the debt, and co it is but a collateral pzomiſe) it is good 

enough without ſhewing how. Secandly, it was objected to be er⸗ 

roneous, becauſe it was nat ſhewn when Eaſter Term began: Sed 

non allocatur ; Fo? it is well known to the Court, and the action 

1 Er. 3. is conceiven after the end ol the Term: Wherefoze the Judg- 
: ment was affirmed. e 


Freeman 
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—— 


Freeman verſus Executor of Freeman, Trin. 17 Jac. 
Rot. 623. | 


Cire fac. to have Execution of Damages recovered in an Ap- 
peal : The Defendant pleaded, that after Judgment, the Te- 
ſtatoꝛ ſued Execution by a Scire fac. againſt the Bail, and had 
Judgment and Execution awarded againſt the Bail. And it was 


thereupon demurred, and adjudged to be no plea, becauſe it is not Ante 320.338 


ſhewn that he was ſatisfied by the Execution againſt the Bail. 
Foz — without ſatisfaction, he map always charge the 
Puncipal. 


Mawle verſus Cacyffyr, Executrix of Matthew Randle, 
Taſch. 17 Jac. Rot. 346. 


Ebt fo2 twenty pound in the debet & detinet, fo rent reſerved 

upon a Leaſe made to one Spaulding, who aſſigned the 

Leaſe to Matthew R. the Teſtatoz, whereby he entred and was 
poſſeſſed, and dying poſſeſſed, made the defendant his Executrir 3 
and fo2 Rent incurred after his death the action was byought. The 
Defendant pleaded, that after the death of the Teftato2 ſhe relin⸗ 
quiſhed the poſſeſſion, and did not intermeddle therewith, and that 
the had fully adminiſtred all the Teffatozs goods. Whereupon it 
was demurred; and it was firſt moved, whether this action may 
be bzought in the debet & detinet fo Rent incurted after the 


Teſtatoꝛs death: And it was reſolved that it might, accozding Ante 445.338; 


to the opinion in Hargraves Caſe, Coke 5. fol. 31. Secondiy,whe- 
ther by this TUaiver ol the Term and poſſeſſion, ſhe ſhall be dil⸗ 
charged of the rent, ſo as ſhe ſhall not be charged in her own right. 
And it was held, that ſhe could not wave ft, unleſs it had bien 
ſpecially alledged, that the Rent was greater than the value of the 
Land, And then peradventure by ſpectal pleading ſhe ould be 
diſcharged. Thirdly, it was held, that this plea was ill, becauſe it 
is not ſaid, 2»0d el nad riens en ſes maines ſour de brief nec unques 
poſtca. And an Exception was taken to Declaration, becauſe he 
thews, ot the Leale was made to begin at Mich. virtute cujus, 
intravit & fait poſſeſſionatus, but he oth not ſay, that he entred 
after Mich. and if he entred befoze, he is a Diffeiloz : Sed non allo- 
caturz F02 being ſaid virtute cujus, he entred and was poſſeſſed, 


it is neceflarily to be intended, that he eutred after Mich. Chete- 


foze it was adjudged fo2 the Plaintiff. N 
Sir Nicholas Hall verſus Bonythan, Mich. f 2 Jac. 
X Rot. 538. | 


Efe of a Judgment in debt in the Common Bench 3 where 
L. the Defenvant pleaded in debt upon an Obligation, pay- 


ment 


(9) 


(10) 


(12) 


＋ 
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— 
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Ante 118. 
Poſt. 386. 


Ante 429. 


(12) 
2 Rol. 596. 


Co. Lit, 154. a. 


11 
ment of 501. 14. Junii, 11 Jac. actoꝛding to the condition of the 
Bond, the Plaintiff faith, Quad non ſolvit the fozeſatd 501. pra. 
dicto decimo quarto Auguſti anno 11. ſupradicto quas ei ad eundem 
diem ſolviſſe debuiſſet. Et hoc petit quod inquiratur per patriam 
& prædictus defendens ſimiliter. And Iſſue being joyned in this 
manner, the Uerdic found, Quod non ſolvit prædicto 14. Junli, 
prout the Defendant alledged 5 and hereupon Judgment wag 
gfven fo2 the Plaintiff. And the Erroꝛ aſſigned was, that there 
was not any Jfſue here joyned ; Foz the Defendant pleading pay. 

ment at one day, and the Platntiff replying to another dap, and 
concluding, Et hoc petit, &c. it is not to that which the Plain⸗ 
tiff concludes 3 and ſo there is not a Negative and an Affirmg. 
tive, and without them no Iſſue can be joyned: And of that opinion 
was Houghton Juſtice, that there was not any Jſſue here joyned; 
and that it is not aided by the Statute of Jſſues miſ-joyned, But 
Montague and Doderidge to the contrary,that this wozd ( Auguſt) 
is void: And if it had been prædicto 14 die, without mentioning 
any month, it had bien ſuffictent 3 therekoze the addition of Au- 
guſt is vold; and compared it to the Caſe 20 H. 6. 25. Uſque 
diem impetrationis billæ, Scilicet, which is contrary; pet it was 
good enough, and the Scilicet vold. So in an Action upon the Cafe, 
ſur Trover of goods, and that poſtea, viz. ſuch a day, which was 
befoze the lols, cc. yet adjudged good, fo2 the viz. is idle. And the 
Declaration, That it was not paid prædict. 14. Junii, accopding 
to the condition, hath made it good: wherefozg-the Judgment 
was affirmed; Fo2 it was ſafd, that the woꝛd (Auguſt) was Cuper 
fluous, and that prædict. 14 die without mote had bien ſufficient, 
Dyer 305. & 241. 


Dance verſas Ekden and Bucklock. 


6 Enden juſtifies-the putting in of his Cattel as a 
Copyholder to the Lozd Norris of his Banno2 of D. fo! 
Common; and Jſſue upon the Pꝛeſcription. Bucklock fuſtifies as 
Tenant of Sir J. Fettiplace, who was a Freholder in Dorcheſter, 
who claims Common appurtenant to his Freehold; and Jſſue upon 
that Preſcription. And thePlaintiff ſurmiũng, that the Lozd Norris 
was Low of the Þundzed of Dorcheſter, wherein all the Freholders 
are his Tenants,and within his diſtreſs, pꝛayed a Ven. fac. unto the 
next Mill, which was W. in the Hundꝛed of Ew den, which is the 


next Hundzed : And the challenge not being denied, it was awarded 


Hob. 37. 
I Cr. 491. 
2 Rol. 667. 


Foz there never ſhall be ſeveral Ven. fac. to try ſeveral Iſſues 
| in 


accoꝛdingly, and tried at the Bar; and thereupon moved in arreft 
of Judgment, that it was a mil: trial; Foꝛ quoad Bucklock Tenant 
of Sir J. Fetiplace, this is no challenge: wherefoze there 
ought to have been ſeveral Ven. fac. But all the Court after 
ſeveral motions herein reſolved, that the Trial was good; 


ea 
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in one County: But to ſuch ſeveral Jfſues in ſeveral Counties, 
it is otherwiſe. Therefoze it was adjudged koꝛ the Plaintiff, 


Loader verſus Thomas Samwel-and three vthers.' 7 


A ever 3} A 
Reſpaſs; Fo2 the taking of his Bealts, and detaining them (13 
until a fine of 10 1. was paid; the taking mas apud Har- Moor 893. 
well, Thomas Samwell pleaded Non culp. The other Dekendants ll. 543. 
juſtifie, becauſe Harwell is within the Þundzed ol Harwell, and the 
Sheriffs Turn of the ſaid Þundzed; and that at ſuch a Lat within 
the Hundꝛed, it was p2eſented, that the Plaintiff ought to repair 
ſuch an High-way, and had not repaired it. UTiherefo2e the pain 
of 10 l. was aſſeſſed upon him, to repair it befoze ſuch a day: And 
it not being repaired, it was pꝛeſented at the ſaid day. And there- 
upon the laid pain eſfreated, and ſo juſtifies. The Plaintiff re⸗ 
plies, that the Biſhop of Winton, was ſeiſed in fee of the Mannoꝛ 
ol Harwell, and he and his Pꝛedeceſſoꝛs have had a Leet of all the 
$Jnhabitants there; and traverſeth, that it was not within the 
Let of the Hundzed. And they were thereupon at Jſſue, and 
found fo2 the Plaintiff fo2 both Jſſues by a Jury at the Bar. And 
upon the Evidence, the Defendant would have pꝛoved it to be in⸗ 
quirable in the Þundzed, becauſe the Jury of the pꝛivate Lit did 
not inquire and red2eſs it: Fo2 it was ſaid; that although there be ; rod. 261. 
private Leets, yet as to this purpoſe they are within the Leet of Cr. 
the Þundeed, to inquire of things omitted by them to be inquired, *** 
being publique INNuſances. To which the Court agreed: But 
here, as the Iſſue is joyned, the queſtion is, Whether it be within 
the Hundꝛed⸗Leet generally, and not fo2 ſuch particular purpoſe. 
But this ought to have been particularly pleaded, and ſhewn to 
the Court; And ſo they delivered it as the Law to the Jury: 
whereupon the Jury found fo2 the Plaintifl. And it was now 
moved in arreſt of Judgment, that being a thing which concerned 
the Sheriff and his intereſt, the Ven. fac. ought to have been 
awarded to the Cozoners, and not to the Sheriff himſelf : Alſo 
that the Ven. fac. ought not ta have been awarded from Harwell,. 
but from the Þund2ed, o2 from the body of the County: Sed non 
allocatur ; Fo2 being awarded to the Sheriff himſelf, when he him⸗ F. N. Br F. 
ſelf was party, and not to the Cozoner, that is no exception fo? the 
Sheriff, it being done fo2 his advantage and favour : But perad- 
venture the Plaintiff might well have taken that exception. Alſo 
Harwell is the place which is alledged by both parties, where the 
Leet is  wherefoze from that place the Venue ſhall be, and not 
from any other: wherefoze it was adjudged fo2 the Plaintiff, - 
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(14) 


Poſt. 610. 


(15) 


* 
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©?» Gryffyn verſus Charls: 


Rror of a Judgment in Ipſwich in Aſſumpſit: herein the 
Plaintiff declared, That in conſideration he would being fg 

him in his:Ship fozty twa Hogſheads of Tiine from Bourdeaux to 
Ipſwich, he would content and fatigfte him fo2 it. And alledgeth 


that he bought them. accowingly : And that 42 l. was minus ſatis 
- tofatisfic him; and how he had required the payment of the 42 1. 


and he had not paid it. Upon this Declaration it was de | 
and adjudged fo the Plaintiff. And nom Serjeant Hitcham affign. 
ed fox Erro2 that this. Declaration was not good ; Becauſe he 
ſaith, that 42 1. eſt minus ſatis to fatisfie him, and doth; not thew 
what will ſatisſie him: But all the Court held, that it was welt 
enough 3 Fa minus ſatis is little enough, 02 not ſufficient; pet 
when he ſthews, that he did not require moze, that fufficeth :-where: 
fore the Judgment was affirmed. | 
| | N 0 


Reuan O Brian and others verſus John Knivan. 


2 of a Judgment in the Kings Bench in Ireland, in Eject.- 
one firmæ, upon a Leafe of Lands by the Biſhop of Oſlory, 
2. Octob. 16 Jac. Upon Not guilty, a ſpectal Uerdia was found, 
That this Land was parcel of the Poſſeſſion of the ſaid Biſhop 
rick ; and that 20. Octob. 6 Ed. 6. the King by his Letters un- 
der his Hand, and under his ]Pztivy-Signet, directed to Sir 
James Crofts Deputy, Tho. Luſack his Chancellour, and others 
his Council, ſignified, that he elecked and appointed Jo. Bale 
to be Biſhop of Oſſory, requiring them to take ſuch oder fo? 
his placing and Jnffattation, as by the Orders and Laws of 
Dur Realm of Ireland is neceflary. Afterwards the Deputy being 
removed, the Chancellour and two others being made Juffices 
of Ireland, they (without any other warrant) made Letters of 
Commiſſion under the Gzeat Seal of Ireland, directed to the 
Arch-Biſhop of Dublin in Ireland, in this manner: Edvardus, 
&. J. Archiepiſc. Dublin, &c. Salutem, &c. Sciatis quod nos conſi- 
derantes Epiſcopatum Offory to be void, J. Bale juxta tenorem 
* literarum confignamus, & per preſentes in Epiſcopum Of- 
Yry eligimus, creamus & conftituimus ; vobiſq; præeipimus quate- 
nus præmiſſa confirmetis, ipfumqʒ in Epiſcopum Oſſory inveſtiri & 
conſecrari faciatis, &c. And that accodingly he was conſecrated. 
That 3. Feb. 7 Ed. 6. the Ring accepted his Fealty, and a Crit 
iſſued to the Elchratoꝛ to receive his Tempozalties: That af- 
terwards in the life of the ſaid John Bale, prim. Mariz, by Let- 
ters Patents under the G2zeat Seal of Ireland, dircaed to the 
Dean and Chapter of Kilkenny , ſignifying, that ſhe had ap- 
pointed and elected to that Biſhopzick, being void, John T onery 3 
an 


— — — 
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done ko; bis conſecration and reffitiition of his-Tenipotalities, 
und otherddlſe; as was requiſite to mabe dim perfect'-Btſhop. 
That he lo being Bithop, entred into tholr Lunds, and was 
ſelled, 4c; prout lex, and ſo ſeiſed in the? fr ok the lald 
John Bale, Anno 7 Eliz. let thoſe Lands to Nichols! White"foz 
of years, which was contirined by the Dean and Chapter; and 
that the ſatd John Bale AbnO 9 Eliz. died; and akferward John 
Tonery died, and Jonas Wheeler was vuly elected Biſbop, and 
entred upon the Defetivant, being Allignck of: Nicholas White, 
and Leite: to the Plaintiff, upon whom. the Biſhop re-entred, 
Et fi; &c. And in Ireland Judgment was given bp the opinton 


bt the two P ſne Juſtices againſt the opinion or the Ehtet 


Juttice chete kor the Plaintifl. And tiom the Evtdzs'alligried 
were t 1 of Law: And the tieſt QAueſtion was, Therhet 
Bale was well created" Pichop ? - Secondly, admitting be wete 
well created:  ehether'this Leliſe bo Tonery, being Biſhop 
de facto bit not de fürs! th the Rte of che fafd Jobn Bale 
Cwhd never was depzved) being confirmed by:the Dean and 
Chapter (he ſurviving the ſaid John Bale) be good agaitiffthe 
Succeſſoꝛ. Firſt, it was objected, That Bale was never well 
created Biſhop ; becauſe the Letter which was koꝛ his election 


* 


on was; Tha 
dur Buh 


Migyt create a Biſhop by his Patent without any TUrit of 
onge de Eſlier, which is but a koꝛm oꝛ _—_ which the Kings 
of 


and appolt them to-elec-him,' who was elecked and tetutügd 
utcoꝛbingiy, and had a Patent to be conſecrated, and all things 


* 


+ "3 1 
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et dis Realm have agrivd to obſerve : is 
ſerve {t is well enough 3 wherefore this crea 
ey Vide Nat. yo) 169. 2255 17 


et on Sed we 2 3 12 
es = creamus & conſtituimus, 


any other Þ 
n Bale wete Biſhop 
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E 
the commann of Mallet the A aſſte auſted him: Und whether 10 
ee: Cr CER — 

the other may enter by occupancy, was the 5 MDs | 
adjudged fox the Defendant, that the Lein mas Decupant ; Fo 
Ante a he being in poſſeſſion, the K ui cats the Frixhoiv — uniels 
be waves it 2 and it is not requifite that he claim as Occupant 2 
umleſs there be a dilclaimer in it; $03 being £02 his mne, 
E } be pdom 
ene eee 
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Wallis his Caſe. 


Allis a Burgels of I pſwich was committed to pꝛilon, and 
4 upon an Habeas Corpus, the cauſe was returned; That 


the ſaid Town was an anclent Uill, and that therein was a cuſtom | 


to elect every year two of the Burgeſſes, who are called 

who uled to make a Feaſt upon ſuch a day; and that the Defen- 

dant being elected, refuſed to make that Feaſt; wherefoze he was 

fined to twenty pounds, and impꝛiloned until he pald the Fine. 
And this was allowed to be a good euſfom; and well returned: 

Wheretozxe the Pont was temander. EIT 


William Brent 2 Haddon. 


* "tt LE 
WW. & 


er 
dini præd. ſo high, that bythe exaltation ot the water it overflow⸗ 


ed the lald two acres of Yeabow, and pet overflows them; and 
that he afterwards let it to Haddon. After Uetdia, upon Not 
guilry pleaded, | and found fo2 the — 4 it was moved in ar- 


was no place-mentfoned 


where ſtagnum lending hou ve,am re the 7 is done; 
and it may be in another Aili: 25 | 2 it [ 
AE, y, it was Poſt. 557+ 


be intended in the ſame lt where t the - Wav ti 
alledged,that the requeft-to abate it was made tö k 
ft ought to have bien to the Lefſo2; he had old; Foz the 
Leſſee hath not any authozity to abate it, being dane in the time 
of his Leſſo2 3 and it ſhould be waſte in him; _ was it any 
Nuſance erectedby him: Sed non allocatur; Fo2 the continuance 


Leffee,where 


and John Quarles was ſeiſed in fir ot a Water-Bill in B. 
eto the water ran out of the River of Sore by the fafd two 


E. Fr that he was belles mie of two acres of 1 in a 
acres 3 And that the ſad John Quarles erected ripas ſtagni molen- 


(175 


(18) 


is a Nuſance by him, againſt whom the action well lies. TUhere⸗ Ante 373; 


| fore it yay DING fo2 the Plaintiff, 


Nepals fo2 breaking bis houſe, and breaking thee doozs, 
and bꝛeaking and carrying away thee locks of thoſe doozs, 
The Defendant juſtifies the entry into the houſe by vertue of 

1zri fat awarded againſt the Plaintiff, directed to the She: 

- and he being Under-Sheriff, and the other De: 
nts his Bayliffs , two of the Defendants entred into 
the houſe, and the doo2 being open, took. the goods, and the 
Bb bb 2 Plaintiff 


(19) 


5 56 Termino Michaclis Anno decimo ſeptimo, &c. 


Hob. 62. 


Co. 5. $2» b, 


(20) 


3 Cr. 791. 


Ante 409. 


3 Cr. 6. 


he map beak the houſe to refcue his Baylitfs, 


Plaintiff ſhut the doo2s upon the Bapliffs, and impaiſoned them 
fo2 two hours; wherefoze he bake open the doozs and the locks 
to reſcue his Bayliffs; Quæ eſt eadem tranſgreſſio: And it wag 
thereupon demurred, and all the Court held, that although a 
Sheriff cannot bxeak open an houſe being to take Execution by 
a Fieri facias, pet when the doo? is open, that he enters, and be 
dilturbed in his Execution by the parties who are within the houle, 
I and to take Execu · 
tion. Wherefoze it was adjudged fo? the Defendants : And in 
8 reltraining of the Execution, and detaining of the Bay, 
lifs was conkelled by the Demurrer, an attachment fo? the good 
dehaviour was awarded againſt the Plaintiff, 


Chiberton verſus Trudgeon. 


Ebt bzought by Chiberton Adminiſtratoꝛ, and Judgment 
thereupon ; and now moved in arreſt thereof, that this 
action was bzought by an Adminiſtratoz, who ſhews, that Admint- 
ſtration was committed unto him by the Arch-Deacon ; But 
ſhews not what Authozity the Arch-Deacon had to commit adm 
niſtration; and in pꝛot thereof 21 H. 6. 23. and 35 H. 6. 46. were 
cited. And the difference is where Adminittration is committed 
by the Biſhop 92 Petropolitan, and where by one who hath a pe: 
culiar Jurisdicion ; Fo in the laſt Caſe, he ought to ſhew how 
he hath his power, Plow. 297. And although it be after Uervig, 
pet it is notholpen by the Statute of 18 El. cap. 14. being matter 
of ſubſtance and not of fowm, as it was adjudged in Cutts and 
Bennets Caſe, But the Court held that it was well enough; 
and they lald, that the Books which are of Peculiars, are good 
Law ; Foz it cannot be intended they have any Authozity, unle(s 
it be thewn : But the Arth Deacon is Oculus Epiſcopi : And de 
Jure Ordinario, he is to commit Admniniftration $ And it was ad- 
judged {02 the Plaintiff, 


Termino Hillarii, 
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IJ Emorandum, Upon the 23. Jan. Ann. 17 Fac. being Sund, (1) 


Sir John Croke, one of the Juſtices of the Kings Bench, 
died at his houſe in Holborn. k 


Henry Breſſey verſus Thomas Humphreys, as Aſſignee 

of William Charner, Aſſignee of Ralph Mafters, - 
Trin. 17 Jac. Rot. 561. 

Ovenant : Fo? that he left to Ralph Maſters, quoddam molen- 


dinum aquaticum in parochia de Swepſton, & omnia, domus, 
zdificia, aquas, aquarum curſus, ripas, Ang]. dicto molendino 
adjacent. ſpectant. & pertinent. fo2 twenty one pears : And he cove- 
nanted to repair the houſes of the ſafd Mill, the Flood. gates, 
Sewers, and the Dams, as allo to ſcour the Mill⸗dam, Mater⸗ 
courſe, and banks to the ſame Pill belonging, and to leave them 
at the end of the term ſufficiently reparred, #c. and four Blt- 
ſtones, The beach was aſſigned foꝛ not repairing of the Mill and 
Mill⸗banks, and fo2 not leaving the Mill⸗ſtkones; and exception 
was taken, becauſe he did not ſhew in what Uill the Mill⸗banks 


(29 


were, 46 Ed. 3. 8. Sed non allocatur; Foz they ſhall be intended Ante 555: 


to be in the ſame Mill where the Mill is. Secondly, Becauſe it is 
not ſhewn tvhether it were a Com ⸗Mill, oꝛ a Fulling⸗Hill: Sed 


non allocaturz F02 allig one, the bzeach being affiyred in the not co. 4.7. « 


repairing, t. Jt was alſo moved, that there were ther breaches 
aſſigned: And the Defenvant having vemurred ton the whole 
Declaration, thePlatutiff ought to have Judgment without queſtt- 
on fo2 them wherein the bꝛeach was well afftgqned't And of that 
opinion was all the Court; Fo2 they are as ſeveral actions; and 
they held that they were all here well affigned : Catherefote it was 
adjudged fo the Platntiff, 


Sir Miles Fleetwood verſus Curle, Auditor of the 
Court of Wards. | 


( 
and by Patent was Recefver of the Court of Cards, and Cod - 


Am upon the Caſe : (ſhereas he was a Juftice ot Peace, 


reaſon thereof received great Sums of money fo the King, 
and was uſed with much confivence by the King; That the De. 
fendant, præmiſſorum non ignarus, having ſpieches concerning 
him with one Tho. Whorewood, ſpake theſe wozps, Mr. Deceiver 
(innuendo the Plaintiſf) hath deceived the King, and I have him 
| in 


Hob. 267. 


— 


9 " 
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a 


Hob, 268. 


(4) 


E 


in queſtion for it (innuendo a. ſuppoſed material thing by him 
againſt the Nabe, a doubt not to prove it. The Defendant 
pleaded Nog guiley, andfound againft bim, and Damages alleſſed 
to four hundꝛed marks, and Judgment given in the Common 
Bench fs} the Plaintiff: and now Error thereof bꝛought and al⸗ 
ſigned, that theſe woꝛds (as they are alledged) are not acionable; 
Fo? it is not alledged, that there was any communication of him 
concerning his Dffice, oꝛ his dealing in his Dffice, oꝛ that Whore- 
wood knew that he was Receiver, 02 that the matter in queſtion 
was any thing touching his Dfice 3 and then it ſhall not be inteny: 
ed to concern him in his Office, and lo no lols 02 diſcredit untg 
him thereby: And it may be intended, that he deceived him in 
purchaſing of Lands upon falſe conſiderations, o2 otherwiſe, and 
not in point of his Office. But all the Court held, that the Agion 
well lay, being ſpoken ol him being an Dfficer : and in that man: 
ner it ſhall be intended concerning his Dffice, And fo? the fir 
wozds, Mr. Deceiver, it is an ironica alluſion and nick name to 
his Dffice and place, and therefoze the innuendo is well applied 

and if ſuch crafty evaſions ſhould be admitted, it would be a 
ulual pzactice to flander /n punffhment 2 And when he ſaid he hay 
deteived the King, it is to be underſtood in his Dffice, as in that, 
wherein it is manifeſt he may deceive him, and not to take it upon 
fozeign intendment; and it ts good enough without any innuendo: 

Wherefoze the Judgment was affirmed. 6 


ö Edmund Watkins verſus Oliver, in the Exchequer- 
Chamber, Paſch. 15 Jac. Rot. 374. 


ror of a Judgment in the Kings Bench: The Etroꝛ aſſignen 
as; Foz that the Plaintiff declared in Debt againſt Edmund 
Watkins alias Edward Watkins, that he by the name of Edmund was 
obliged in an Obligation of 100 1. and fo2 non-payment, the adion 
was bzought 3 The condition was, that if Roger Watkins paid 501. 
to the Plaintiff at ſuch a day, That then, xc. The Defendant plead- 
ed payment by Roger Watkins at the day and place, and Iſſue there- 
upon, and found fo2 the Plaintiff, and Judgment foz him: And now 


Error thereof bꝛought, foꝛ that Edward Watkins is obliged, and Ed- 


Poſt. 640. 


Co. Lit. 3. a. 


3 Cr. 897. 


mund is ſued, which cannot be intended one and the ſame perſon : 


And no averment can help it; fo2 one cannot have two Chtſtian 
names; and there cannot be any eſtoppel as this caſe is: And ol 
that opinion were all the Juſtices and Barons. But if the condi⸗ 
tion had been, Ar Edward Watkins paid the 50 1. &c. and the Iſſue 
had been, that the ſaid Edward Watkins payed, and the Aerdid had 
found fo2 the Plaintiff, then the Uerdic ſhould make it an Eſtop⸗ 


© pel, and the Court ſhould be aſcertained that they were one and 


the ſame perſon: But as it is here, a ſtranger paying the 


Dum, which is fo found, it cannot help the Plaintiff: _ 


4 
— 
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ing fo? this cane the Judgment was reverſed. Vide Dyer 279. 
1H. 7 29. Poſtea 640. ; 0% A 


| Pymmock verſus Hilder. 
E Jettione firme: The Defendant pleaveb, that the Land was (3 


2 


ancient Demeſue, and pleabable by a TUrtt of Right - cloſe, &c. 


The Plaintiff ſh 5 that they wete Copphold Lands, parcel of <* 5. 105. ft, 


the Yannoz, and entitles himtkik by Leaſounvet the Copyholner, 
. andcraverſeth that they were impleavable by a wit of Right · cloſe: 
And it was thereupon demurrev; Fic, becauſe Copyhold Land 
parcel of a Banno! of meien Deweſne ſhould be pleadable there, 
und not at the Common Law. Secondly; betauſe this Traverſe, 
that they were (mpleadable; is but the conſequence of ace Des 
meſue, and thetekoze not traberlable: Sed avn allocatur ; For it 
was reſolved, that Copyhold Lands are as the Deweſues of the 
Pannoz, and are the Lows Friehold, and therefoze not implead⸗ 
able but in the Lows Court; ann that the Traverſe was well 
enough taken: Ttlherefote it Was adjudged foi the Platnttif, 


a „ Porter verſus Bathurſt, 


TRohibition : Upon a fpettal Qerdict the Jfſue was; CU ether 76 
an Abbey held luch lands diſcharge Tempore 1 — FO 


&c. And it was found, that the Abbey was of the Der of the Ante 454: 


Ceſtertians, who held them diſcharged of Tythes dum propriis 
manibus excolebant ; and that thoſe lands were parcel of the 


Demeſues. But in leaſe fo2 years at the time of the diſſolution, Ate 433. 


and fo? certain years befoze, and now the years were determined, 
The queſtion was, whether the Owner ſhouts hold then viſtharged 
in ſuis propriis mabibus; and it was abjudged that he ſhould; 


Fo; although the Farmer ifs Tythes at the time of diſſolution, _ op * 
yet quoad the Abbot, the Anherttance was diſcharged of Tythes 


and the N Patetitee, chall have und hom it diſcharged; 
8s the Abbot held it foz che Inheritance? Therefore without ar: 
zument on the Defendaiits patt, none being there to defend it, it 


was adſuvged kor the Plaintfif, Vide Dyer 277. 


Lea vers Luchell, Trin.16 Jac. Rot. 1367. 


De upon an Obrig ation or 300 I. conditioned, to perfolm (7 
75 the 228 in an 22 = - — — 5 che tt 

deze ſuch a day. Second „ den Sk Edward Straflung and. bis 
Feme thous levy u Fine sf ſuch lau ta the Detendutt, and 
to the ſai Daughter of the Paine, ane 223 2 
odies. 


ꝓ——— — 
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Hob. 295. 


x Cr. 422. 


Ante 87. 


(3) 


Poſt. 619, 


3 Cr. 232.3. 


vant 3 In regard it doth not appear, that this cloak, doublet, 


bodies. Thirdly, that the inheritance of the premiſſes oujy xe: 
main in the fatd Sir Edward Stradling, oꝛ himſelf, until the Fine 
levied. Fourthly, whereas he had granted a Leale foz years, of 
part of Marſhwood, to the ſaid Suſan the Plaintiffs daughter, that 
he had not made any fozmer Sꝛant, no2 would afterwards make 
any Gꝛant thereof, without the Plaintiffs aſſent ; The Defendant 
quoad the laſt Covenant in the negative, pleaded, that he had not 
made any foꝛmer Gꝛant ot the Leaſe, no2 had made any Gznt 
afcer the Obligation, without the Plaintiffs aſſent; Et quoad-on- 
nes alias conventiones, that he had perfouned them. Upon this p 

the Plaintiff vemurred3 Firſt, becauſe the Covenant to leth x 
Fine, gc. is an ad to be perfoꝛmed by a ſtranger, and it is an at 
be perfozmed on Recoꝛds in both which cales he ought to plead, aud 
ſhew how he perfoꝛmed it: And it is not ſufficient to plead generg! 
perfoꝛmance; Foꝛ acts of Recozd ought to be ſhelon ſpecially; and 


* 


eure be anſwer tothem is Arie Reer and-no other Ane can f 


taken. Vide 2 H.7.15.10H.7.10.13 H. 7. 1. 5 Ed.4.8.21 Ed. 4. / 5 U,. 
56. Aſecond objection was, becauſe the Covenant being in the 
junctive,he ought to ſhew ſpectally which ol them, and not general 
Vide Co. lib. &. fol. 133. b. Turners Caſe, and 16 Hf. 7. ĩ i. Thirdly 
pleaded, that he did not grant without the Plaintiffs aſſent, which 
is Negativa pregnans, and therefoze not good, Vid.14 Ed.3.5.12 Ed. 
4- 4. And of this opinion was all the Court, that foxtheſe cauſes 
the Plea was not good: wherefo2e it was adjudged fo? the Plain: 
tif, upon the firſt Argument, eſpectally fo? the fit cauſe. 


Ive verſus Cheſter. - 


Sſumpſit by William Ive and his wife, Executrix of Anthony 
Hornby, againſt Edward Cheſter ; Fo that the Defendant 
in conſideration the Teſtatoꝛ would buy, and pax, fo2 the Delen⸗ 
dant theſe wares, viz. twenty four yards of lacg, eleven pards ot 
velvet, tha yeards of bꝛoad· cloth, and would make-f02 him a cloak, 
pꝛomiled not only to pay unto him ſuch ſums as he. ſhould expend 


.fo2 the laid wares, but would pay unto him as much as he delerved 


fo2 making the ſaid cloak: And alledgeth in facto, that he bought 
the ſaid wares, and laid out fo2 them 21 1. And that he made the 
ſatd cloak, and deſerved foꝛ making thereof ſir ſhillings : wherefoze 
fo2 the non-payment he bzought the Action. 2. That the Defendant 
was indebted to the Teſtatoꝛ in 27 1. fo2 a doublet and a pair of hoſe 
of velvet, made foꝛ him, and delivered by the Teſtatoz,and pꝛamifed 
payment, and had not paid it; fo2 which he bꝛaught the Action. 
The Defendant pleaded, that at the time of theſe ſeveral;pzomt- 
ſes. he was within age: (Uhereupon the Plaintiff demurre3, 
and after-argument-at the Bar, it was adjudged: fo2 the efen- 


and 


— 
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and hoſe were fo2 himſelf ; Noz if it had been averred they were 
fo2 himſelk, fo2 his own wearing , pet it not being averred that 
they were neceſſary and convenient fo2 him to wear, accozding to 
his Eſtate and Degree; Therefoze this pꝛomiſe ſhall not bind 
him, and ſo the Action not maintainable. Vide 16 Ed. 4.2. 21 H. 6. 
31. 10 H.6.14.and Machworth and Bachellays Cale,and Stone and 
Wichy poles Caſe, 


Pigot verſus Rogers. 


'Rror of a Judgment in the Rings Bench, in an Action upon 
the Caſe brought againſt Pigor Jate Sheriff of the County of 

Salop ; Whereas upon 29. Auguſt, T3 Jac. one Edward Doughty 
was obliged to the ſaid Rogers in an obligation of 200 1. that he, 
poſtea, viz. 29. Junii,13 Jac. ſued a Latitat againſt the ſaid Doughty, 
with intent to pꝛocure him to be arrefted to recover the ſaid Debt, 
which was directed to the Sheriff of the County of Salop to exe⸗ 
cute, who ſent his Marrant to the Baylitfs of Shrewsbury (who 
had the execution of TUirfts) to arreſt him, and take Bond foz his 
appearance, who retoꝛned unto him, that they had executed the 
Crit 3 That the ſaid Sheri had falfly retozned at the day a Non 
eſt inventus, whereby he was defrauded of his debt. The Deten⸗ 
dant pleaded Not guilty, and found againſt him, and damages 
alleſſed to one -hundzed and fifty pounds, and Judgment: Any 
Error bꝛought and aſſigned, that the Declaration was not good; 
Firff, becauſe it is ſhewn, that the Obligation was made 29. Aug. 
13 Jac. and he ſhews that the Latitat was ſued out poſtea, viz, 


(9) 


2 


3 Cr. 523. 
3 Cr. 126. 


„29. Juni, 13 Jac. which was befoze the Bond made: Sed non Ante 70. 0g 


allocatur; Fo? although the Pꝛoceſs be befoze the Bond, yet being 
retomable in Michaelmas Term, and the Latitat upon that, attit 
the Bond, it is uifficfent to maintain the Action : Aud the Pyocels 
always bears Teſte the laſt day of the Term befoze, Becondly, At 
was alledged, that the Declaration was not good, becauſe he doth 
not ſhew, that the Bayliſs delivered the Bond to the 'Sheeſff 


which they had taken fo2 appearance; No? is it weten, that the Ante 333 


Defendant did not appear, 92 had lurken in places unknown, 
whereby he loſt his debt: Sed non allocatur; Foy they ſerve but 
foz aggravation of damages, and axe by the Gerdia ſuppliev: 
Wherefoze the Judgment was affirmev., 


— . 
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(10) 


— 


Johnſon verſus Leman, Trin. 17 Jac. Rot. 


Ction upon the Caſe foꝛ woꝛds: TUhereas he was of good 
name and fame, and fo2 twenty years befoze was, and pet 
ts, a Citizen of London, and of the Company of Uintners, and 
during all the ſaid time was a Merchant of Wines ; And whereag 
John Buxton and Robert Holden bzought an Action upon the Caſe 
againſt the ſaid Johnſon now Plaintiff, upon a pꝛomiſe, ſuppoſing 
that in conſideration of 50 J. he pꝛomiſed to deliver unto him be: 
foze ſuch a day, two hogſheads of Uinegar, and that he had not 
delivered them: Mhere, upon Non aſſumpſit pleaded, the Jſſye 
was to be tried by Niſi priuFat Guildhall in London ſuch a day, 
at which trial he intended ts be pzeſent. The Defendant knowing 
the pzemiſſes, and intending to ſcandalize him, and to pꝛocure his 
Neighbours to fozbear Traffique with him, 1. Juan, 17 Jac. having 
communication with one Thomas Boulton of the Plaintiff, and of 
the ſaid Trial then to be had, ſaid in the pzeſence of divers, Will 
you be at the Trial betwixt Maſter Buxton and Fohnſon? (innuendo 
the ſaid Trial 3 ) whereto he anſwered,l cannot tell: CUhereupon 
the Defendant uſed theſe ſcandalous woꝛds of the Plaintiff, lan 
Fehnſon is broken, (innuendo, he is not able to pay fo2 the (Wares 
he hath bought,) and I warrant you he dares not be at the Trial at 
Guild- Hall; Ubi revera he intended to be, and was at the trial, and 
was well able to ſatisſie all his debts; Quorum præmiſſorum pre- 
textu, & c. Upon this the Defendant pleaded Not guilty, and found 
againſt him, and damages aſſeſſed to 200 1. And after Uerdid, it 
was moved in arreſt of Judgment, that theſe wozds be not acton: | 
able; Foz he doth not ſay, that he was bzoken in Eſtate, and it 
map be he was bzoken in body: And the woꝛds be not, that he 
dare not be there fo2 fear of any arreſt; but it may be, he dare not 
be there, by reaſon of thꝛuſting, oꝛ ſome other cauſe. Allg there 
was not any trial betwixt Buxton and him, but betwirt Buxton 
and Holden, Plaintiffs, and him: Sed non allocatur ; Fo? it is all 
one-in common parlance, with betwirt Buxton and Holden and 
him, and is well intended what he meant thereby: And fo2 the 
wo2ds, He is broken, are common and vulgar wozds of one who 
fails in his credit, and becomes a Bankrupt, and lo are commonly 
taken : TWherefoze they are taken in the wozſt ſenſe ; and ſo the 
Court ſhall intend them. But becauſe the Damages were great, 


they ſhould adviſe ; and both parties referred themſelves to the 


Low Chief Juſtice, who oꝛdered and awarded, that the Oefen- 
dant ſhould pay 66.1. 13 s. 4 d. and the Plaintiff ſhould releaſe. 


Greenwood 
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Greenwood verſus Tyber, Trin. I7 Jac. Rot. 1179. 
| | Trin. 16 Jac. Rot. 1089. 


L Jetione firmæ fo? lands in D. Upon a ſpecial Uerdic the Caſe 
| was, Arthur Long and Alice his wife, in right of the ſain 
Alice, being ſeiſed of this land in fa“, by Indenture dated 20. Aug. 
2 Ed. 6. betwixt them and John Fiſher, let that land to the ſaid 
John Fiſher and Anne his wife, and Joan their daughter, habendum 
to them, ut ſupradictum eſt, & eorum diutius viventi ſucceſſive, 
from Michaelmas following fo2 term of their lives, rendzing annu⸗ 
ally during their lives, ut ſupradictum eſt, 13 s. 4 d. at the two uſual 
Feaſts, and an Þariot after the death of every of them: And after 
Michaelinas, Long and his wife made Livery to the ſaid John Fiſher 


and his daughter, accozding to the laid Indenture. Afterwards 


Long died, and Alice his wife accepted the Rent from John Fiſher: 


Afterward John Fiſher died ſeiſed, and Anne his wife entred, and 
died ſeiſed; Joan entred, Alice entred upon her, and let to the 
Defendant: Joan takes husband, they enter, and let to the Plain⸗ 
tiff, Et ſi, &. The firſt queſtion was, whether this Leaſe Habendum 
from Mich. fo2 th lives, and Livery made after Mich. ſecundum 
formam Chartz, be good o2 not, in reſpec the limitation is of a 
Freehold, to begin at a future time, and no Livery made till after 
Michaelmas. And as to that point it was reſolved, that it is good 
enough 3 Foz the difference is where the Livery is made by the 
Leſſo2 in perſon, and where by Letter of Attomey,being in the ſame 
Charter generally made: But if the Letter of Attomey be, to 
make Livery aftet Mich. then in both caſes it is good enough; 
Fo? there is not any intention that the Livery ſhould operate fu- 
tirely,but that livery ſhall be made when ft ſhould operate, and the 
Eſtate ſhould be good pꝛeſently: And therefoze it differs from the 
Caſe,Co.lib-2. fol.5 5. Racklers and Harris Caſe,where a Reverſion 
was granted, Habendum after Mich. fo2life ; Although the Attozn- 
ment be after Michaelmas, yet being an ac of a ſtranger, it ſhall 
not make that good which otherwiſe would be void: But here 
when the Leflo2 himſelf makes the livery after Michaelmas, ft ig 
well enough. Secondly, Admitting ſuch a leaſe be well made 
by a Fee ſeiſed in Fee in her own right, Thether ſuch a leaſe 
made by Baron and Feme of lands whereof he is ſeiſed in right 
of his Alike, can be good againſt the Fee to bind her, although 
the accept the Rent, unleſs it be by Deed, as it is held in 26 H. 8: 
Dyer 2. & 91. that Deed being vofd, and this leaſe wozking 
by the Livery only (as it was objected that it ſhould do) 
whether this leaſe be good: And it was reſolved it ſhoutd ; 
Iz it was held, that the Livery alone did not make the 
leaſe, but the Livery and Deed; and it tok its operation by 
both: And although if Livery had _ made 'befoze Michaelmas, 

. 6 2 it 


(11) 
Hob, 314. 


1 Cr. 165. 
Poſt. 6 1 7. 


1 Cr. 94.388. 
Co. 5.94. b. 
Ante 153.458; 
3 Cr. 585. 
Hob. 314. 


x Cr. 95. 4: 
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3 Cr. 58. 


Hob. < 13. 


it had been void to make it a good Leaſe; yet being made after 


Michaelmas, it is made a good Leaſe by the Died and Livery, 
and not by any of them ſolely; Fo2 the Livery in this caſe js 
but the execution of the Ded, and is a ſufficient witneſs of 
their agreement; Which is the cauſe that it ought to be by 
Dird, to pꝛove the agrament of the Fewe, and all Reſervatt: 
ons, Covenants, and Warranties compaiſed in the Deed are 
good, and the Leſſtes and Leſſozs bound by them, and the 
Leaſe good, notwithſtanding this Objection. The third and 
pꝛincipal queſtion was, in regard this Jndenture is made be. 
twen Anthony Long and Alice his TUife, on the one part, and 
John Fiſher on the other part; and the Demiſe is made to John 
Fiſher and Anne his wife, and ta Joan their daughter ut ſupra- 
dictum eſt, Joan and Anne not being parties to the Jndenture, 
whether it were a good Leaſe to Anne and Joan, by wap of re: 
mainder, the one after the other, oz not; Foz otherwiſe as Joynt- 
tenants, it was agreed clearly by all, that they did not take, not 
being parties to the Judenture. And as to this point it was reſol- 
ved by the Court, that they ſhould take by way of Remainder, the 
one after the other, and as if the clauſe had bien in the Dan 
Sicut nominantur in charta, ag Dyer 361. F02 if they ſhould not 
take that way, the Died ſhould be void unto them, which the Lam 
will not permit, if by any means oz conſtruction it can be made 
good. And by this conſtrucion, that the Pusband firſt ſhall have 
it, and afterwards the Fee, and afterwards the daughter, by 
this reaſon the daughter cannot Have it during the like of her 
Parents, no2 the Fewe during the life of the Baron; So thereby 
every part of the Deed ſhall ſtand and be good enough: And 
this is enfo2ced by the wowds, Ut ſupradictum eſt; which is, as 
if they had been named. Vide 18 Ed. 3. 39. 39 Af. Pl. 20. And 
it was held, that this Caſe differed from the Caſe, Trin. 2 Eliz. 
Rot. 850. betwirt Wiſeman and Hobert in the Kings Bench, 
where the Lozd S. by Jndenture betwirt him and. William 
Wiſeman the Father, let unto William Wiſeman Habend. to him 
and R. W. and J. W. his Sons, foz their lives, ſucceſſiveè diutius 
viventibus; Jt was adjudged, that they ſhould not take imme- 
diately, becauſe they were not parties to the Deed, no2 ſhould 
take by remainder, to begin to them in the Habend. as Joynt- 
tenants immediately ; when they map not take that way, 
they ſhall not take any way. Alſo it appears not which of the 
Bzothers ſhould take, the one befoze 8 other: But in this caſe 
it appears, that the firſt part of the Deed ſhews, they all ſhall 
take, and not the Habendum only, Alſo the limitation, ut 
ſupradictum eſt, ſheweth, that he intended ſuch one after the other: 
Alſo the reverſation of the Rent and Þarfot, ut ſupradictum eſt, 
ſhews that the one after the other ſhall pay the Rent and 


Pariot: Alſo the limitation is, Et eorum diutius vivent. ſucceſ- 


ſive, & vivent. ſucceſſivè, fo2 term of their lives: So the Suc- 
c 


eſſivè 
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ceſſivè is befo2e the limitation fo2 all their lives ; And in the other 

caſe the limitation is to them fo2 term of their lives ; and then 

the Succeſſivè doth not divine it; Therefore it much differs from 

the ſaid Cale: And it was: adjudged, that this Leaſe was good 

by way of remainder, and that therefozo the Plaintiff ſhould reco- 

ver. But a Writ of Error was peſently hereupon bzought in the 
Exchequer-Chamber ; and thes being argued there befoze the Ju- 0b. 373. 
ſtices and Barons of the Exchequer, they ſeemed to doubt eſpe: 

cially of the third point: TUherefoze they moved the parties to 
compound; and afterwards the matter was finiſhed by the com- 
polition, and nothing done moze therein. 


— 


(1) 


Hob. 206. 
Ante 515. 


(2) 


Termino Paſchæ, 
Anno decimo odavo JACOBI Regis 
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— 


Coriton verſus Thomas, Hill. 1 5 Jac. Rot. 202 9. in 
| Com. Banco. = 


Thomas; TUhereas befo2e he had bꝛought Debt fo; 40 

againſt J. S. and had Judgment to recover the debt again 

him, and had taken fo2th an Elegit; That the Defendant 
being Sheriff, retozned thereupon, That he had by ſuch a Jury 
appꝛiſed ſuch goods in ſpecie to the value of 401. and had extended 
ſuch lands; which goods and lands he delivered to the ſald Tho- 
mas the Plaintiff, ubi revera he never delivered them to the Plain: 
tiff; per quod actio accrevit to demand that 40 l. &c. The Defen: 
dant pleaded Non debet, and found againſt him, and Judgment 
fo the Plaintiff, and Erro2 aſſigned, becauſe no Action of Debt 
lies in this Caſe 3 F02 it is not any debt in the hands of the She- 
riff, no2is there any cauſe to maintain this Action; fo2 if he had 
not delivered the goods, he ſhould-have his Action upon the Caſe 
fo2 his falſe retom. And Henden Serjeant cited a Judgment in the 


"at 


E of a Judgment in the Common Bench in Debt hy 


Ebmmon Bench, where in the Caſe of one Pike, anno 14 Jac. 


the Sheriff upon a Scire fac. retoꝛned, that he had ſold the goods 
fo2 ſo much money, which he had delivered to the Plaintiff; and 
the Plaintiff thereupon averting that he had not the money, main⸗ 
tained an Action of Debt. But the Court held, that this differs 
from the Caſe in queſtion, becauſe there the Sheriff by his retom 
confeſſed he had ſold the goods, and delivered the money: But 
here it is not retomed, that he medled with the goods, oz with the 
value of them; ſo as there is not any certainty to charge him: 
TUherefote the Judgment was reverſed, 


Anonymus. 


Pon an Excommunicato capiendo, the Plaintiff pleaded 
the Statute of 5 Eliz. And becauſe he was not — 
* UL 
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by the Sheriff into the Kings Bench: being talen upon the Capias, 

fe was therefoze diſcharged, and a Pꝛeſident ſhewn, that in 39 Eliz. 1 cr. 583. 
upon ſuch plea pleaded, the party was diſcharged; Fo? it was ſaid, 

that they ought to purſue the pꝛeciſe fozm, that the 774rit ſhould be 

bought and delivered openly in Court; Dtherwiſe it is void, aud 

not wartanted by the Statute. 


Eaſtcourt verſus Cope, Hill 17 Jac. Rot. 94 1. 


Ebt fo2 127 l. reciting, whereas he recovered againſt the (3 
2 Defendant in this Court the Sum of 127 1. That the De- 
fendant had not paid it; per quod actio accrevit, &. And it was 
thereupon demurred, becauſe he doth not declare upon the entire 
Recod, but begins with the Judgment; Fo2 it was objeged, that 
inaſmuch as this Action is founded upon the Recozd, he ought to 
ſhew all the Record 3 Fo2 Nul tiel Record is a good Plea, which 
Plea is taken from him by this ſhozt recital of the Recoꝛd: But 
where the Recow is but a conveyance to the Action, then this ſhoꝛt 
mentioning, quod recuperaſſet, ſufficeth 3 as in Debt upon De- 
ceipt, 02 Action fo2 foꝛging a Writ, cc. in ſuch Suits it ſufficeth to 
begin at the Judgment; as in 3 H. 6. 9. & 9 H. 6. Sed non allo- Ante 46. 
catur ; F02 the Preſidents are both ways, as all the Pꝛothonota⸗ 
ries of the Common Bench inkoꝛmed the Court: TUherefoze the 
Court (Doderidge and Houghton being only there) held that it 
was well enough; and adjudged it fo2 the Plaintiff, | 


© | 
A * ww ws 1 # 


Garret verſus Taylor. 


A Ction upon the Caſe Whereas he was a friz Paſon, and (4 
11 uſed to ſell ſtones, and to make ſtone⸗ buildings, and was 
poſſeſſed of a Leaſe fo2 divers years to come, at à ſtone⸗pit in 
 Hedington in the County of Oxon, and: digged divers ſtones 
there, as well to ſell, as to build withall; That the Defen: 

dant, to diſcredit and to depꝛive him of the Commodity of the 

ſaid Mine, impoſed ſo many. and ſo great thzeats upon his wozk- 
men, and all comers diſturbed, thꝛeatning to mathem and ver 


by inquiſition to 15 1. it was moved in atreſt of Judgmen 

that this Action lay not; Foz nothing is alledged but on. 
wozds, and no act no2 inſult: And cayſeleſs Suits. on fear are 
no cauſe of Action : Sed non allocatur ; Foz the; thꝛeatning to 
mathem, and. Suits, whereby they durſt- not wozk 02 buy, is a 
great damage to the Plaintiff, and his loſing the benefit of his 
Quarries a good cauſe of Action. And although it be not 1 — 
| wary 90 
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(5) 


Ante 422. 


(6) 
Jones 120. 


(7) 


Ante 359. 
Hob. 265. 


how he was poſſefſed fo2 years, by what Title, ct. yet that being 
but a conveyance to this Anion, was held to be well enough: and 


adjudged fo2 the Plantiff. 
May verſus Gybbons. 


Ction fo2 theſe wozds, Have you brought home the 451, 

you ſtole ? After Uerdia, upon Not guilty pleaded, and 

found fo2 the Plaintiff, it was moved in arreſt of Judgment, that 

theſe wowds be not actionable ; Fo2 they be not ſpoken affirmative. 

ly, but by way of interrogation : And the Court doubted of them, 

and would adviſe. Afterward in Trinity Term 18 Jac. it was ad 

judged fo the Plaintiff : And this Judgment affirmed in a Writ 
of Error bzought thereupon. 


Jennyngs verſus Playſtowe. 


Eſcous: TUthereas he had diſtrained koꝛty ſheep of the Defen- 
dants, and eighty of Robert Stathams, and would have im- 
pounded them fo2 Damage feſant, That the Defendant reſcued 
them all, and took and chafed them, cc. The Defendant juſtifies 
the putting in of his koꝛty cheep into the place where, as Common; 
and that the Plaintiff, De injuria ſoa propria abſque rationabil 
cauſa, took and chafed them, and that he the Defendant would 
have taken them from him, and they ran among the other etghty 
ſheep of Robert Stathams, and flocked with them; and becauſe he 
could not ſever them, he took and chaſed them, #c, Quz eſt eadem 
Reſcous tranſgreſſ. And it was thereupon demurred and without 
argument adjudged fo2 the Plaintiff ; Foz although there be ſome 
colour to reſcue his own ſheep, yet he ought not to reſcue the ſheep 
of aſtranger, who (it appears not) to have any right of Common, 
And although he ſaid, they flocked together, and he could not ſever 
them, yet he ought to have ſaid, that he chaſed them to ſuch a 
place to have ſevered them, and not that he chaſed them all away: 
Wherekoꝛe it was adjudged fo2 the Plaintiff, - 


Webley verſus Gilman, in the Exchequer-Chamber. 


Rror in the Exchequer⸗Chamber of a Judgment given in the 
Kings Bench: The Erro2 affigned was, That there was 

not any bail upon the file; and this was certified acco2dingly, and 
that he was not in cuſtodia Marefehalli : And it was held by all 
the Juſtfces and Barons, that it could not be affigned fo2 Etro, 
fo? it is contraryto the Recow 3 Foꝛ the Declaration is againff 
him as in cuſtodia Mareſchalh, and he appears and pleads to 
the Iffue as a pzffoner who was in cuſtodia Mareſchalli ; Thetefore 
he ſhall not be now received to ſay the contrary : Wherefo2e the 


Judgment was affirmed. 
| Spore 
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PETER 


Sporc verſus Drury, in the Exchequer-Chamber. 


Rror of a Judgment in the Kings Bench, in an Action upon 
the Caſe agatnſt an Executoꝛ, upon a ꝑomiſe of the Teſta- 
to2, to pay ſuch a Sum fv2 fach ſeveral wares, amounting in toto 


(3) 


to 82 l. 85. The Erro! affigned was, becauſe the Sums did not 


amount to that Sum; Foz in truth it was 821. 18s. ſo 10 8. 
moze; and the Jury found 42 l. Damages: And it was held, that 
ft was not any Erroꝛ; fo? the mil casting of a Clerk ſhall not pꝛe⸗ 
judſce, eſperfatly being lefs than it ought to be. Secondly, It was 
objected, that the Judgment is erroneous ; Foz it is, Quod recu- 

eret damna de bonis teſtatoris in vita fua ; and he doth not ſay, 
ITempore mortis 3 as the uſual tourſe is: Sed non allocatur; Fo2 tt 
is all one, fo they cannot be his Goods Tempore mortis ; but they 


were bona fua in vita ſua. Thirdly, Jt was objected, that the Judg- | 


ment was erroneous, becauſe the Judgment is, Quod recuperet 
the.50.1. 8 s. which was the 42 1. and 8s. foumd ko bamages, and 
53 5.4 d. fo: coſts, which was tncreafed dy the Court to 8 1. Et fi non, 
&c. Tunc recuperet 8 l. de bonis ſuis propriis : Aud He doth not 
ſay, the fozefarv 8 1. arfeſſed fo2 cofts, no What 8 1.- And ſo it is not 
warranted by any of the Pꝛelldents: Sed non allocatur; Foz the 
ſum. of 8 1. being arfeſſed fo? coſts; ſhall be intended that fam only, 
and no other; although it were good to follotw a foxmer pen 
— bet it is well enough: Wherefoze: the Judgment was af- 
— | OY n 


Garraway verſus Harrington, ante pag. 478. Exchequer- 
amber... ., 


E. a Judgment in the Kings Bench; The Erroz inliſked 
L upon was, that the Declaration pid not compꝛeben _ 
ent Title; Foz it was grounded upon an Extent, which ou 

always to be by inquiſition; and the Sheriff himtelk wirhout an Fn: 
guiſition cannot execute it. And here, it is not, that the Shetilf 
reteꝛned the Inquiſition; But, that theReverſion and Rent were 
delivered in extent: And this was held to be an fitutable kaut; 
and fo this cauſe the Judgment was redetſed, But they 
did not deliver any opinion ok the matter in Law, whether he were 
utterly barred hy acceptance ot᷑ that Leaſe, oz whether the Conuſee 
Gould avoid the ſecond Extent by Action, oz whether he ſhould be 


Ante 499. 


Hob. 8 8.9. 
Ante 247. 


— Cr. 22s. 


Ante 192. 


(9) 


. Co. 4.67. A, | 


put to his Audita querelaz as was objected, that he might not avoid 


the extent of the Statute, but by Audita querela. Vide Co. lib. 4. 
fol, 65. Fulwoods Caſe, 22 Ed. 3.7..21 44. Pl. 9 


ied e: 


Goodwin 


Dodd 
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Co.Lir.385. b. 


Co. Lit. 36. b. 


Goodwin verſus Goodwin, in the Exchequer- Chamber. 


Rror of a Judgment in the Kings Bench, in an Action upon 
the Caſe, upon a pꝛomiſe of the Teſtatozz In conſideration the 
Plaintiff would marry one Mary, ſiſter of Sir George Ful wood, 
and in conſideration ſhe would accept ſecurity foꝛ the payment of 
100 J. per annum to her during her life, fo2 and in name of her 
Joynture; and in conſideration that Sir George Fulwood ſhouſd 
give unto the Plaintiff ſecurity fo2 the payment of the poztton of 
the laid Mary, at the time betwtrt them then and there agreed, 
The Teſtato! aſſumed, that his Executoꝛs oz Adminiſtratoꝛs ſhould 
pay within a year after his death 500 1. and alledgeth in facto, that 
he eſpouſed the ſaid Mary; That ſhe accepted of the Plaintitk a 
Bond of 1000 l. ſealed and delivered to Sir George Fulwood, tg 
ber uſe, fo2 the payment ot a 100 l. during her life; That Sir 
George Fulwood entred into Bond to the Plaintiff fo2 the payment 
of 100 l. being the potion of the ſaid Mary, ad diem futurum & 
modo præteritum: And that the Teſtato2 died ſuch a day; and 
that the Executoꝛ had not paid the ſaid ſums, ec. Apon Non aſ⸗ 
ſumpſit pleaded, and found fo? the Plaintiff, and adjudged accom: 
ingly, Error was bought: And it was firſt alledged, that this po 
mile to tie the Executoꝛ when the Teſtato2 was never bound, is 
not good, no moꝛe than one can bind his Heir with an Obligation 
02 Warranty, when he himſelf was not bound; which was agred 
to be Law: But it was ſaid, the caſes were not alike; Foz the 
Teſtatoz may bind the Executoꝛ, whereto he himſelf is not bound: 
Fo2 the goods of the Teſtatoꝛ are only chargeable, which he may well 
bind. Secondly, Jt was objected, that the acceptance of the Bond 
fo2 the payment of 1001. per annum during her life, is not accow- 
ing to the agreement; Fo? it ought to be an aſſurance of 100 |. 
during her life, nomine Juncturæ; So it ought to be a real Aſſu⸗ 
rance, which ſhall be a Frechold, as in bar of her Joynturezand not 
a Bond only: Sed non allocatur; Fo? it is but an aſſurance fo? 
payment, and not, that he ſhould make aſſurance fo2 Rent ; and 
it is ſuch as ſhe accepted, which is ſuffietent. Thirdly, That it is 
not alledged, to whom this Bond was made; Foz it is, that it was 
ſealed and delivered to Sir George Fulwood, to the uſe of Mary; 
But he doth not tap, that it was made unto her: Sed non allocatur; 
F02 it ſhall be intended to be made unto her : And ſhe accepting it, 
non refert unto whom it was made. Fourthly, That the alledging 
Sir George Fulwood entred into Bond fo? the payment of her po: 
tion, ad diem tune futurum & modo præteritum, is not god, becauſe 
it is not alledged, that he at a day betwirt them agreed upon, at the 
time of the pꝛomiſe, #c. And if it be at any other day, it is not ac- 
coding to the conſideration : Sed non allocatur; Fo? it ſhall be 
intended to be upon the day agreed upon: TUherefoze the Judg⸗ 
ment was affirmed. SR 
| eh 
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Clark verſus Thomſon, the Executor of Iſaac, Hill. 
| 17 Jac. Rot. 1155.0r 1555. 


N Sſumpſit: In conſideration the Plaintiff would marry the (11) 
Teſtatoꝛ, he pꝛomiſed he would leave her wozthp5o0 l. and 

alledgeth in facto that he did not leave her woꝛth 500 l. Excepti⸗ 

on was taken in arreſt of Judgment, after Uerdict fo2 the Plain- 

tiff, that an Aſſumpſit lies not againſt an Executoꝛ upon a colla- 

teral pzomiſe of the Teſlatoꝛ; And that this perſonal contract by 

the entermarriage was determined , as if a Releaſe had been 
made; 02, as where the Debto2 takes the Debta to Feme, the 

debt is determined: Sed non allocatur; Fo? it never was a duty — — 
in the like of the Baron, no2 ever could be releaſed by him: where- f 
foe it was adjudged fo2 the Plaintiff, Note, This Judgment was 
affirmed in a Writ of Error in the Exchequer-Chamber, and Juſtice 

Winch ſhewed that ſuch a Caſe was before in the Common Bench 
betwixt Smith and Stafford, where the Baron promiſed to the Feme Hob. 216. 
before marriage, that he would leave her worth one hundred 
pounds : And three — there held, the Action well lay againſt 
the Executor of the Baron ; But the Lord Hobert to the contrary. 


Adams verſus Flyth. 


Rror of a Judgment in Havering Court in Eſſex: The Erro2 (12) 
aſſigned was, Becauſe the Judgment being in Debt by Nihil 
. dicit, there was a diſcontinuance, viz. That after imparlance, day 
was given to the parties until the next Court, and no day certain: 
And fqz this cauſe it was held to be a diſcontinuance, and the aue 254 
Judgment was reverſed. Vide Dy.-262. b. 


Coles verſus Kinder. 


Sſumpſit : Jn conſideration the Plaintiff would pay unto (13) 
the Defendant the Sum of twenty pounds, he pꝛomiſed 
to afſure ſuch. Land by ſuch reaſonable aſſurance , as by the 
Plaintiff ſhould be adviſed and required; who deviſed and re- 
quired an Jndenture of Feoffment, with Covenant to diſcharge 
and ſave him Harmleſs from all Incumbzances made by the 
Defendant, and fo2 further aſſurance upon requeſt to be made 
within ſuch a time; And fo2 not ſealing this Aſſurance the 
Action was bzought : And it was thereupon demurred ; Fo? it 
was ſaid, Although he be to make aſſurance, yet he is not to yer. 4 
be bound with any Covenants; And therefoze he is not 3 gags 
bound to ſeal that Aſſurance : And of that opinion was the 
whole Court, that although theſe Covenants are ozdinary 
Oddd 2 and 
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and reaſonable, yet the agriement not being to make it with rea. 
ſonable Covenants, but only reaſonable aſſurance, he is not bound 
to ſeal it; Fo? it is not any part of the Aſſurance ; and the Aſy- 
rance may be without any Covenants : Wherefoze it was held, 

that the bꝛeach was not well afſigned, and the Declaration was 
not god: But they would adviſe thereof, And afterwards being 
moved aggin, they all held their fozmer opinion, That this Ify. 
rance, with theſe Covenants was not within the pzomile 2 (Ahere⸗ 
d the breach thereof was ill aſſigned ; and adjudged it koz the 

Sctendant. | 
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Waldoe verſus Frances Bertlet Wid. Mich. 16 Jac. 


Jectione firmæ, Fo lands in Stockwood : Upon Not guilt 
E pleaded, and ſpecial Uerdid, it was found, that this lan 


miſable fo2 the lives; and that the cuſtom of the Bannoz is, that 
the firſt name in the Copy ſhall have it during his life only, and (6 


the others as they are named in the Copy; and that there is ano⸗ 


ther cuſtom, if any Coppholder dies ſeiſed, having a wife at the 
time of his death, that his wife ſhall have it during her Giduity. 
And it was further found,that John Bertlet being a Copyholder fo2 
life of that Mannoꝛ, and Uiſcount Bindon Lop thereof, tnfroffeb 
of that land J. W. and J. N. and their heirs, who in 19 Eliz. infeoffed 
Jo. Whitely and his heirs, to the uſe of him and his heirs, during 
the life of the lald John Bertlet; remainder to Hellen, wife of the 
ſaid John Bertlet fo her life, remainder to the ſaid John Bertlet and 
his heirs: John Bertlet grant that remainder to William Bertlet 
and his heirs: Afterward Hellen dies, John Bertlet takes to wife 
the Defendant, and dies: whether the Fewe ſhall have her widow 
eſtate oꝛ not, was the queſtion. And it was argued on the Plainti 
part, that this Copyhold eftate was deſtroyed befoze her marriage; 
wherefoze ſhe cannot claim it: Fo2 by the ſeverance of the Friehold 
from the Copyhold of the Manno, it was not any parcel of the ſafy 
Vannoz, but utterly deſtroyed: And this cuſtom of the Mannoz 
cannot extend thereto ; Fo2 the cuſtoni is,that it a Copyholder dies 
ſeiſed of any Tenements, parcel of the Mannoꝛ (and here, theſe 
Tenements be not parcel of the Manno) thetefore the custom can. 
not extend unto them. Jt was alſo ſatd,Although this grant of the 
Frirhold and ſeverance thereof from the Wannoz, doth not deſteo 
it, if it had bien granted to a mier ſtrantzer, and without the pꝛivit 
and aſſent of the Copyholder Becauſe the Lows aa ſhall not pꝛo⸗ 
judice the Copyholders eſtate, as it is held, Coke 2. fol. 17. & lib. i. 
fol. 24. Murrel and Smiths Caſe : Pet here, fozaſmuch as it is b 
his pzivity and conſent, as appears in that he takes the remainver 
in fee, and grants ft over to his Son, he is pꝛiby, and thereby 
conſents that it ſhould de deffroyed. It was allo moved, that 
this Purchaſe of the Remainder is a deſtrucion ot the o 
| | old; 


(1) 
Hob. 18m. 
1 Rol. $02. 


was Copyhold, parcel of the Mannoꝛ of Stock wood, and by: ro, 11. 
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Co. 2. 17. b. 
Ante 126. 


(2) 
2 Rol. 19. 


1 Cr. 270. 


2 Rol. 19. 


be in a Uillage 02 pamlet, oz place known out of a Gillage 


bold; Fo2 he cannot have an Intereſt in the Inheritance, and alſo 


in the Copyhold. It was alſo objected, that by the Severance 


being befoze the Defendant was married to the ſaid John Bertlet, 
this cuſtom 1 deſtrovey befoze che was intituled, and ſhe cannot 
claim; aithodgh perndventure the Fene who was married befoze 
that Severance, ſhould not be pꝛejudiced thereby. But ndtwith: 
ſtanding theſe-realons, after Argument at the Bar, Jt was re: 
ſolved and adjudged by the Court fo2 the Defendant, that ge 
ſhould have it during her Uivuity : Fo2 the cuſtom is continued 
quoad her, although the Freehold be ſevered from the Bannoz: 
Fo? the Lozvs Act ſhall not pꝛejudice the Coppholders eſtate, and 
it is a pꝛiviledge oꝛ benefit annexed and fired by the cuſtom to his 
effate, that his Feme ſhall have it after his death; which Chai 
not be deſtroyed as long as the Copyhold eſtate remains unde. 


ſtroped; and the Copyhold eſtate here remains, notwithſfanding 


the ſeverance from the Freehold; and not only as a pꝛiviledge (as 
it was alledged to be) but as a mier Copyhold. And notwithſtahy. 


ing the remainder was in him, and he granted it over, pet he con: 


tinued and died a Copyhotder, and lo his Feme ſhall have het 
widows eſtate : Wherefoze it was adjudged fo2 the Defendant, 
And upon'a Caſe made thereof in the Court of TUards, Jt was 
reſolved by the two chtet Juſtices,and Tanfield chief Baton, That 
the Copyhold remained, TC. oy 


Monk verſus Butler, Paſch. 1 - Jac. Rot. 140. 


F< Reſpaſs: Fo that in the Cloſe called Arſcomb in Barwick 
St. John, he chaſed twenty of the Plaintiffs beaſts : The 
Defendant-juſtified fo2 Damage feſant, as in his Frichold. The 
Plaintiff replies, that this Cloſe contains an hundzed acres , 


and from time whereof, cc. was known by the name of Ar 
comb; And ſhews, that the Lo de Ia Ware was ſeiſed thereof 
in fee; and by fine 28 H. 8. granted common of Paſture to 


John Shelley and his Þeirs foz twenty Beaſts in Arſcomb, 


who conveyed it to John Shelley, who licenced him to put in 


thoſe twenty Beaſts ; Foz which, #c. The Defendant pleaded, 
that there was no ſuch Uillage oz Hamlet, no2 place known 


out of any UGillage o: Pamlet called Arſcomb. And it was 


thereupon demurred: The Queſtion was , cUhether a Fine 


may be levied of a Cloſe by a known name in Gill, without 


mentioning the Util oz Þamlet where it lies. And adjudged , 


that the fine is good enough; Foz it is but. the agreement of 
the parties, which being recowed , although there be neither 
Gill o: Þamlet mentioned wherein it lies, is good enough. 


And notwithſtanding it was objected, that a Præcipe ought to 
02 
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q Hamlet, as appears by all pleadings + Fo2 if the place known 
be within a Gill oz Hamlet, the Præcipe ought to be bꝛought 
accoꝛdingly. It was thereto anſwered, True it is, in a Præcipe, 
N any Writ, whereto the Defendant is to anſwer : But here, 
this being but a concoꝛd and agrxment of the parties, and no 
exception taken, but the Fine is dzawn and paſſed, it is well 
enough; But in a Scire fac. upon this Fine he muſt ſhew, that 
it is in ſuch a Mill o2 Hamlet. Vide 1H. 5. 9. 7 H. 6. 22. 38 Ed. 
20. 21 Ed. 3. 14. 7 Ed. 6. Tit. Fines44. So the Court reſolved 
here; although it be confeſſed by pleading, that there is not any 
place vut of a Uill oꝛ Hamlet called Arſcomb, but that there is 
ſuch a Cloſe in Barwick St. John, pet the Fine is good, 
and the Defendants Plea ill. It was then moved, that this 
Replication was not good, no? intituled the Plaintiff; Foz the 
Land is the Freehold of the Defendants : And the Plaintiff in- 
tiles himſelf to put in bis Beafts by licence of him to whom the 
grant was made. And it was objected, that he who hath this 
Common, cannot licence any other to put in his Beaſts, but 
ought to aſe. it with his own Beaſts ; and if he might licence, Ante 272 
pet he cannot do it without deed : And of that opinion was the 
whole Court that this licence in another Soil, transferred over 
to another, to have the p2ofit in the ſald Soil, cannot be without 
deed 2 But one map juſtifie to hunt, oz uſe the like liberties in 
the Soll of the Plaintiff himſelf, who made the licence without 
any Deed, as 5 H. 7. 1. & 42 Ed. 3. 2. But whether he might 
in this caſe licence another to feed there with ſuch a number of 
Beaſts, becauſe it is fo2 a certain number, and is as Paſture, and 
not common, which ought to be taken with che mouths of the 
Beaſts of the Commaner, they gave no reſolution, but ſeemed to 
— thereof; But fo2 the other point it was adjudged koz the 
ekendant. | 


Jouce verſus Parker, Farmor of North- Moult. 


Rohibition : Surmiſing that he was Cleiſed in fee of a (3 

| Meſſuage, 100 Acres of Land, 20 Acres of Peadow, 60 2 Rol. 645. 6. 

Acres of Paſture, and upon them kept husbandzp, and main⸗ | 

tained a family to emplop in Hugbandzy, and to maintain the 

Plough to manure and till the ſaid Land, and uſed to rear 

annually Colts and young Beaſts to. ſupply the ſtock of Þoxſes 

and Oren fo2 the Plough; and uſed to keep upon the lald Te⸗ 

nements Bilch-Kine , Bullocks , Peikers, and Sheep, koz in- 

creaſe of Stock, and maintenance of the Family; by the labour 

of which the Parſon had the greater Tythes : And he. alledgeth 

a cuſtom, that they uſed to clip the TUooll from the. necks 

of their Sheep fo2 the preſervation of the Sbeep; and at the 

ſhearing of the Sheep they uſed to pay the Tenth Fleece ; * 
n 


* — 
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in conſideration thereof:uſed to be diltharged of the Neck-wooy + 
As alſo, that evory Parichioner anv'Mhaditant withm the Party, 
who kept any Oren, Stierg, oz Bullocks of his own, 02 by way of 
agiſtment which are to be employed fo2 Tilling the Land, uſed ta 
be diſcharged from the payment of Tythes fo2 them. As alſo, that 
i any keep my Ky Þeifers pro ſupplemento ſtauri vaccarum ; Jy 
comiveration that the greater number of Calves, and quantity of 
Milk and Dary fs thereby increaſed, to be diſcharged from the 
papment of Tythes fo2 ſuch dꝛy Heifers,tc. And Iſſue was joyned 
upon the ſeveral Preſcriptions, and found againſt the Plaintiff x 
And now moved in arreſt of Judgment, that notwithſtanding this 
Uetdict, no Conſultation ould be granted; Fo2 as to the firg, 
fo2 the Tool, the Tfue is fl joyned : Foz the Traverſe is, Abſque 
hoc quod in confideratione inde 3 That they are diſcharged, yr, 
Sed non allocatur; 'F02 although it be not a govd and apt Iſſue, 
pet Uetdict being given, it is aided dy the Statute 3 Fo2 the (+: 
cond and thied Ifſiies, It was moved, that they be no moe then 
the Law appoitits, viz. to be fr from the agiſtment of Cattel, 
x cr-237- being dꝛy Cattel, whereof no Tythes by Law are payable, as Fitz, 
3 Cr. 476% N. B. 53. E. Aud then Ilſue being taken of that whereof. by Law 
no Tythes be phpable, no Conſultatton ſhall be granted: Sed non 
| allocatur ;  Fv? the Hꝛahtbition is grounded upon the Preſcription, 
* © 1: And being found againlt |, that they habe arſed within the Parſh 
8 — to pay fo agiſted Cartel, it fs not good: Allo he doch not claim to 
3 Cr. 3. bettie fo? Cattel agifted of his own pꝛoper Cattel, but generally 
fo: all Cattel agiſtedz which is not reaſonable, no? ſtands with 
Law: And it was artet wards held, That theſe P2efrriptions being 
found againff the Plaitis, Conſultation ſhould be granted; and 
ſo it was adjuvged fo2 the Defendant, 


The Lady Gargrave verſus Gervaſe Markham. 


Rror to reverſe an Outlawzy in Debt after Judgment: 
L. The firft Etro} aſſigned, was, "becauſe the Crt of Es- 
gent being direxen to the Sheriffs of the City of Linooln, the 
TOrtt is, Qaod Capias corpus e jus, 1 Habeas Corpus ejus : \ 
Where they beg roo | ks, the Writ onght to have been, 
Capiatis & habeatis: Sed non allocatur; Fb2 thep both be but one 
Officer to the Court. And although in the end of the Mit tt is, 
Ita quod hibeatis ibi hoc breve ; pet there ts to repugnancy, fot 
it is good both ways. 2 _kecory- Erto2 alfegnev, dus, becauſe 
in the Duginal Celrtt, and all the proctevings, the is names 
Agnes Garprave of Kingſſey in Comitat. Ebor. Aud ih the Exi- 
gent the is Rumen nuper de Kingſley. A thitd Erro“ betaule the 
Writ mertions;, Quas recuperavit verſus cam, here ft onght to 
habe bien can: And it was held, that theſe two fal ES 


(4) 


Ante 531. 


notyaHlocatars For it is not neceiſary in an Exigent after Juvg-+ 


2 N. 3. 15. 21 H. 6. 7. 14 Ed. 4. 6. 5 Ed4. 57 23 Ed 3.22. 
here. ny pro ex weed fox want of i the cant 
abate! 


5 Tdh Hollingworths Cafe Paſch. E 9 Jac. Rot. 


location 7 here the inhabited : Sed: 
ſhe onte appeared, bus upon the firſt rſt Pporeſs only; 


(5) 


18 fac. was an Inhabitant at Brainford in the County N, 2 


I warm in was tndicted-: Whereas he prim. Apr 
Midd, 


he at Hackney and other places within the ſaiy 
County was. a wandzing Pedler, carrying about-Clares to ſell 


in pzivate houſes, e and ſal 
ſuch Cares, Io: en to colour his wandzing; 
and fo in forma And it was there: 


upon demutred, indicted oz the offence 

gun 0 15 to be ; 4 puniſhed by the 

_ 4; 2 r by this 

K where he in 

hate aud no ere, he ſhall 

2 that he EE and oo 2 
n 

Xt our "Fab AT and may well be indiccd 

— runde as an Offenyo2 Statute: Uherefoze it 


was adjudged againſt himupon firs Argument. Vide the Sta- 
tutes, 5 Ed. 6. abs: 21. e e 4. 


William Busted vers U | Pak. 16 J ac. 
Rox. 2371. in Com B. 1 


Rror in Debt fo2 an pundze 
E made apud ta an ney pour . eke 11 
1. Decemb. 13 Jac. fo2 all matters and contr 
them, Ita quod, the ſaid Arbitrement be made under +. 
and ſeals of the Arbitratozs, ad vel ante the fifth of December 
following, ready to be delivered'at the Shop of George Hill, in 


the Exchange London; And ſhews, that pod Gar their Arbi- 
trement under their hands and 4g * a fr. Ebor. adtunc 


& ibid. parat. to r | of the Geo 
Hill in Exchang e Lond on ang no gill he. that In 

 'Bubfiel _—_— 14 W 19 2 E med Pounds ; 
and chat one dpa lens any De⸗ 


mands from the Y nal of Noe 


3 
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Co. 8. 98. 4. 
I Cr. 217. 
Ante 353 


Ante 448. 


Ante 285. 


(7) 


they Gould pay 10 5. to the Writer of the Award fo2 his pain, 
And it was thereupon demurren ; Foz it was metended that here 


was not any award accoding: to the ſubmiſſion; Foz the ſubmic. 


ſion being 1. Decemb. 13 Jac. fo2 all matters and demands befozg 
the ſaid time; and it is conditioned, Ita quod, & This awary, 
to releaſe all demands befoze-the 28. Novemb. and ſo omitting tiuo 
days befoze the ſubmiſſion; and there might be divers Contro. 
verſies between the ſaid time which is not arbitrated, is therefoy 
no award accowding to the ſubmiſſion : Sed non allocatur ; Foz it 
ſhall not be intended unleſs it had been ſhewn : But if it had 
been ſhewn, that there were Controverſies depending, rafſed in 
thoſe two days, which were not befoze, then the arbitrement hay 
ben void in all. But fo2 the award. gf. the ten. ſhillings to be 
paid to the (Uriter, it was vold in this point: TIlheretoze it was 
adjudged foz the Plaintiff, But now Error being b2ought and af, 
figned in matter of Law, the Court of the Kings Bench agreed 
to-affirm the Judgment: But it was then moved, that the De- 
claration wag not good; Fo? it is declared, that they made and de, 
ltvered their Award apud Caſtrum Eboryg quarto Decęmb. adtune 
& ibid. parat, tu be delivered at the Shop of George Hill apud 
London. And jt was alledged,, that this was a voſd publication 
and delivery; Fo it ought.to,be publiſhed and deltverey at the 
Exchange in London, where the parties are to expect it, and not 
at any other plate: And fo2 this calle it is'yoſv, and not actowing 


to the ſubmiſſion. And of that opinion were Doderidge any 


Houghton; Foz it is reaſon it ſhould be publiſhed and ready to 
be delivered at the places appointed where the parties are to ex: 
pec it, and not at any other place; Fo? the parties have not by 
intendment avy.Conuſance of. ſuch delivery, and there being a 
day and place appointed, they needed not to ſeek it in other places, 
no? to take Conuſance of ſuch delivery: And as they might deli 
ver it at the Caſtle at York, ſo they might deliver it any parts 
beyond Seas, and the parties map as well take knowledge of the 
one as the. other,, But Montague Chief Juſtice held, that this 
publication there, and allegation, that it was adtunc & ibidem,req- 
dy to be delivered at the ſaid Shop in the Exchange, was ſufficient; 
wherefoze the Court would adviſe, Note, This Exception was not 


taken in the Common Bench. 


Upſheer verſus Betts. 


Ction upon the Caſe: Whereas the Plaintiff the firſt of 
April, 17. Jac. and fo} divers pears befoze was a Mer⸗ 


Ga That the Defendant the ſald firſt of April, 17 Jac. ſpake 


theſe wows of the Plaintiff, He is a Bankrupt ſlave, The De- 


kendant juſtifies, becauſe the Plaintiff the firſt of April, 15 Jac. be: 
came Bankrupt; andtherefozehe ſpaketheſe words: whereuponthe 


Plaintiff 


IA cot Regis in Banco Regis. T $79. 


Paintiſf nemurrtd. And without argument it was adjupged-foz.. 


the Plainciff,” Firtt, that theſe woꝛds are actionable: and ſecond-- 
1y, that the Bar was-infuflicient, becauſe he doth nat alledge, that 


——_— 


he tontinued ſt a Bankrupt; and without averrment it ſhall not ance 222. 
be intended that he continusd fot Fo2 it maybe that he afterward 1 Cr. 317: 


recovery himſelf,and became a good Merchant aud no Bankrupt. 


Lutterford verſus peter le Mayre. 


Udita querela, to avoid Execution upon a Judgment: And 
ſuppoſeth, that one John Troughton and the Plaintiff as 

his -Dittety, were obliged in an Dhligation of 2001. fox the pay- 
ment of 1001. which being not paid Debt was bꝛought, and Judg- 
ment had thereupon. Afterwards the laid Jo. Troughton entred 


(89 


into a new Bond of. 200 l. foꝛ the papment of 110 l. at another 


day, which mas in ſatisfaction of this Judgment; which the Plain- 
tiff accepted, and avetred this ta be foꝛ the ſame Debt. And it 


was thereupon demurred, and without argument adjudged fo? the cr. 85. 


Defendant 3 Fo2 ſuch-bare-ſurmiſe, which is but matter of fac, is 
not ſufficient to avoid a Judgment: and being but to give ano- 
ther action upon a Bond is not ſufſicient to avoid a Bond, à multo 
— fs not ſufficient to avoid a Judgment. Vide 4 H. 4. Dy. 1. 
12 H. 4. ny, 1 


Aldrich verſus Walch Adminiftratrix of Joh.Walthal. 


Ebt : The Defeiidane pleaded Plenè Adminiſtravit. The 
Plaintitf ſatth, that at another time he bzought an acian 

of Debr againſt the now Defefivant : cuhereupon ſhe was waiven 
upon mean P2ocefs. And ſhe” brought a Crit of: Erroz, any 
reverſed the 'Outlawyy + - CUlhereupon he krechly dꝛougbt this 
Action: And that at the time of the firſt 2TUrit bꝛought ſhe hay 
Aﬀets in her hands, ec. Et hoc petit quod inquitatur per Patriam, 
Et defendens ſimiliter. And hereupon Uerdice was found fo? the 
Plaintiff, and Judgment given accowingly. And now Walthal 
bꝛings WUrit of Erro2 : . The Erro2 inſiſted upon, was, that 
this is not any Plea; Fo2 although ſhe had Aﬀets at the time 
of the firſt anion bꝛought, yet the. afterwards might have well 
adminiſtred it, by reaſon of a lawful recovery 92 lawłul payment 
after: Sed non allocatur; Foz it fhall not be intended without 
ſpeciah matter chewn : And tt ſufficeth , if there were ſufficient 
at the time ok the firſt Aion bꝛougbt, ik ſhe doth not ſhew tufß 
tient cauſe of diſcharge: after that time. Secondlp, it was ob: 
jected, that here it is nat an ill Jure: But there is not auß J. 
ue at all jopned; therefoze not aided hy the Statute of Jef 
Fo? here is matter affirthed by the Plaintiſf which ought to be 


Eee 2 anſwer- 
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1 Cr. 282. 
Ante 189. 


(1) 


anſwered unto by the Dekendant by confeſſion oꝛ denial. But 
here the Plaintiff voth not expect the Defendants anſwer, but can. 
ckudes his Plea with hoc petit, &c. whereas he ought to haue 
averred his Plea, and the Defendant then have anſwered thereto: 
So as there might have been an affirmative and a negative, with. 
out which no Jſſue can be joyned : So as here a trial is without 
any Iſſue, which is not good. And of that opinion was the whole 
Court: But they would adviſe, #c, Reſiduum poſtea 588. 


Standred werſus Shorditch. 


"Reſpaſs foꝛ chaſing his Gelding 3 The Defendant juſtifies 
to Damage feſant as in his Freehold. The Plaintiff re. 
plies,that he is ſeiſed of a Meſſuage, and ſuch Land in Middleton- 
ſton in fee; and that he and all thoſe whole, ec. have had Common 
pro 25 magnis averiis, every year after.May-day in the place where, 
ec. and therefoze put in his Gelding to uſe that Common. And 
upon this Plea, Jſſue being joyned and found fo2 the Plaintiff, it 
was moved in arreſt of Judgment, that this Plea to claim Com. 
mon pro 25 magnis averiis cannot be good; Fo it is not certain 
fo2 what Beaſts he claims: Alſo it is not averred, that this Geld. 
ing is one of them; Sed non allocatur: Fo2 magna averia map 
well be intended Hoxſes, Oren, Nine, oꝛ other ſuch Beaſts of thoſe 
kinds which are Commonable, and ſuch, which by the common 
phzaſe of thoſe are well known among them: And Iſſue being 
joyned and found, it is good enough. And as to the averrment, 
that the Gelding is one of them, it needeth not, when it is not 
ſhewn that he uſed his Common with moze than 25 great Beaſts; 
and he ſaith, he put them in, to uſe his Common: Therefoze it 
was adjudged fo the Plaintiff. And here, although there were not 
any Bill filed, no2 any Plea-roll entred until after the Uerdig, yet 
they were allowed to be entred after Exception taken; Foz the 
Recoꝛd of Niſi prius was ſufficient to try the Jfſue: And it is the 
the uſual courſe to enter the other Reco afterwards. 


Stone verſus March. 


Rror of a Judgment in a Writ of Wright in the Common 

Bench fo2 Lands in Staplehurſt, wherein March was Deman- 
dant, and ſued by prochin amie; here they were at Jiſue upon 
Non tenure, and found fo: the Demandant, and Judgment fo? 
him; and Erro2 bzought and aſſigned,. becauſe after the Crit 
of Erro2 bzought , and-befoze the Jflue tried, the Demandant 
came of full age, and ought to have appeared by Attozney, 92 in 
p2oper perſon. The Defetidant in the Writ of Erro? ſaith, that 


tempore triationis, he was within age (viz. of the age of = 


— 
— — 
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years, ſir months, and no moꝛe) and thereupon they were at Jfſue, 

and found fo2 the Plaintiff in the TUrit of Erroꝛ: And after Uer- 

dict it was moved, whether it might be affigned fo2 Erroz 3 Fo2 

that the Demandant at the time of the action bzought was within 

age, and well admitted to ſue by Prochin amie 3 and the IDefen- 

dant did not take Exceptions to the Trial, and ſo admitted him 

not to be of full age: And if he now might afſign it foz Erroz, 

was the Queſtion. And if Trial may be by a Jury, vide 20 Ed.4.2. 

22H.6.31. 48 Ed. 3. 10. 12 Aſſ. Pl. 37. 33 A. 6. 9. Mich. 38 & 

39 Eliz. Rot. 154. Selborogh verſus Raunt, where the Defendant ; cr. 559. 
in Debt confeſſed the acion by Attomey, and aſſigns fo2 Erroz 

that he was within age at the time of the confeſſion 3 and they 

— thereupon at Jſſue, and tried per pan. The Court would 

adviſe. | 
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Co, Lit. 38. a. 
4 Inſt. 268. 


NMI That the firſt day of this Term, Sir Thom 


— 
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Chamberlain Knight, late Juſtice of Cheſter, was made ot 
| of the Juſtices of the Kings Bench'in the place of Sir Joby 
Croke late Juſtice there, which was vacant until this Term. 


Sir William Armyn verſus Appletoft. 


Ebt upon an Amercement in a Court⸗Baron, ſuppoſing, that 
he was Low of the Manno of Pick worth; and that he 
and all his Anceſtoꝛs, and all whoſe Eſtate he hath in the ſaid Man. 
no, have had a Court-Baron there befoze his Steward, to be held 
from thꝛee weeks to thee weeks; TUhere-it hath been uſed to en: 
quire and pꝛeſent all Treſpaſſes in the common Fields of the ſaſh 
Mannoꝛ, and to puniſh them by Amercement : And that at ſuch 
a Court holden befoze one Robert Clerk his Steward, it was pe- 
ſented, that the Defendant committed a Treſpaſs in the common 
Fields with his Hogs 3 Fo2 which he was amerced, and the 
amercement affered by the Homage at ten ſhillings 3 Et fic de 
aliis amerciamentis 3 Apon non-payment whereof he bꝛought this 
Action. The Defendant pleaded Non debet, and found agatnſ 
him: And ft was alledged in arreſt of Judgment, Firſt, that this 
Preſcription to have a Court-Baron befoze his Steward is not 
good; Fo? it ought to be Coram Sectatoribus. And of that opint- 
on was the whole Court : But peradventure he might have pre: 
ſcribed to have a Court to be holden befoze his Steward, but not 
a Court-Baron. Secondly, becauſe it is not alledged, that any 
Treſpaſs was committed, but Quod præſentatum fuit that a Trel- 
paſs was committed: and fo2 this cauſe Houghton held it to be ill, 
and ſatd, that fo it had been adjudged befoze in this Court during 
his time. Thirdly, becauſe he doth not ſhew when the Treſpaſs 
was committed: But the Court did thereto give no great re- 
gard, but fo2 the firſt fault 3 —_ It was adjudged 
koꝛ the Defendant. | 
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ciſely alledged to be perfoꝛmed, otherwiſe the action lies not; And 
the Allegation, Quod —— fuit to perfo2m it, is not ſuffictent ; 
Elpectally, as Doderidge ſaid, paratus apud Chelmsford, the As 
being to be done at N Whorefaje it was djudged 5 
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— at — ſaid LEE wt T 4 Non And if upon this Evidence 
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6 ——.— 275 
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Winch deute ver ſas E bad 5 Jac. 
\ "ROE. 462. | 64 
QC if bY (J'S 1. y : 


Bor upon an Obligation of ond. dated 8. February, 17 Jac. 
ffoneviathatithe JAldintiff@and one Crane ſhould 
to — — Dabldgait all anions an dentands, 
—— 1 mia hin dat dütrement been the eighth! of 
— — — —ͤ— 
ana ent, 

amur dend, that all (Silt Ultuied? them Houldicealt: that Crane 
ſdeuls pay cEGWinth do peltnoay at Michadows:ten; pounds; 
ar-ClitiſtimniffwoliſÞ pamb.at:the!Adnanciarion den pounds.; And. 
it vetoxetholaſt-papmeneviderorur tothe ſaid Arditratoz, that che 
qa Crane mas tm the file) Winch and-Grove-in any det 
wſatſplity, chatthey aun repup!gnts dem ſa much, as the ſid 
debt ner, Tattslev amounted unto: And that-they:(ould reiraſe 
the nnd o che other wil awions and demanus'befo2s the 13th of 
Marti —y— n il ap ubt ſhould ariſe concerning this 

— ſcaud ia hid Orpoſttion : And af- 
ag ry pititfic: oÞ the men r 'TUherepos it 
was dennitden 8 Bab, all the Juſtices 
—— it 18A$didiatdiceemuns/ g | appoints: fivit che 


401 a eee eee dee Jin 
Me 
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befo2e the last payment, that the ſald Crane was engaged kfoz 
Winch fo2 any Debt which is not fattaied, the ſaid Winch ſhould 
repay back unto him ſo much as the ſaid Debt amounted unto ; 
which fhews that he did not make a final award, but reſerved part 
to his future Judgment, which an Arbitratoꝛ ought not to do; 
and this reſervation unts hinfef, makes all the ſum incertain 
what he ſhould habe: Bit ik it had been, that ie he had ſhewn any 
Bill of Debt to ſuch a um, that this ſum certain ſhould be re⸗ 
payed, peradventure that had been good enough: But as it is 
now ulledged, it is meerly vold ; and then when in this part it is 
vold, ſo as this Arbitrement cannot be perkozmed, it is totally 
vold; And although he appoints a Releaſe of all Actions from 
every party, und fo in ſhew was a final end; Pet when it cannot 
take effect according to his intent, it is void in all: TUherefoze it 
was appointed to have Judgment entred fo2 the Detendant. Vide 
17 Ed. 4, 5. 39 Hl. 6. 12. Coke 8. 98. Baſpools Caſe, 30 H. 6. Ax⸗ 
bitrement in Statham, and 9 Jac. betwirt Thirn and Rigby. 


Squire verſus Johns, Tin. & 8 Jac. Rot. 936. 


E dn of a Judgment tu the Common Bench by Johns zer/xs 
| Squire, in Action'foz wows 3 wherein he Declares, whereas 
he ts, and fo2 ten years faſt paſt was a Dyer, aud during all the 
ſatd time uſed to get his living by buying and ſelling That the 
Defendant ſpake of the Plaintiff- the 
Hertford (innuendo the Plaintiff) is a Bankrupt. Knave, and is 
not worth three- half · pence; After Uerdic, upon Not guilty, and 
Judgment fo2 the Plaintiff, Error was affigned, that theſe wows 
were not actionable, becauſe they. are ſpoken Adjedively ; and a 
Dyer being a. Methanital Trade, wall not have any action foz 
theſe woꝛds: And it was cited to have been adjudged, that a 
cMeaver ſhall not have an action/fo2 ſuch woꝛds (but no Recozd 
was ſhewn thereof) But in the puntipal Cale, ali the Court reſol- 
ved, that the'Acjon-{Mmaintainable.z Fo2 being ailedged, that he 


Hob. 218, 
Ante 313. 


Ante 315. 


(9) 


wozds, Thomas Johns of 


Ante 345. 


obtained his living bybugingand- ſelling; it is ſuflictent cauſe ta 


being the acion; and they held a Dyer to be ſuch a Trade, that 
koꝛ ſuch woꝛvs he may Beftinaintaſn the auton : heretoꝛe Judg⸗ 
ate i OT e 


Rd 8” Of = NV93z 643 Þ TIED 5031 Mo gIS if; 
Sandback verſus Turvey,Trin. 17 Jac. Rot. 1 19.in the 
Common Bench, Hull. 17 Jac. Rot. in Ban. R. 


— , 
1437; 


L Kror of a Judgment in the Common Bench in Debt upon an 
Obligation of 2001. conditioned foz the payment of 105 1. at 
Free a dap 


(7) 
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1 Cr. 593: 


Ante 5 50, 


(8) 
2 Rol. 620. 


Hob: 94 


a day and place: The Defendant pleaded, that he paid at the laid 
day and place the afozeſaid hundꝛed pounds, quas ad cundem ſolviſſe 
debuit : The Plaintiff replies, Quod non ſolvit prædict. 105 l. at 
the ſaid day and place; Et hoc petit, &c. And it was found, that 
he did not pay the hundꝛed and five pound: And Judgment foz the 
Plaintiff, and Error aſſigned, that there is not any Jflue jopned; 
Foz the Defendant pleads payment ot the ſaid hundzed pounds 
only: And the Plaintiff ſaith, he hath not paid the fozeſaid hundzey 
five pounds, Quas, &c. So they do not meet, and there is not any 
Iſſue joyued ; and ſo the Uerdic ill, and Judgment erroneoug, 
And although it was objected, that when the Dekendant pleaded, 
that he paid prædictas 100 l. quas ſolviſſe debuit ſecundum forman 
& effectum conditionis 3 Jt is (afd to be intended the fozeſatd hun. 
d2ed five pounds: And the Uerdic found, that he had not paid the 
fozeſaid hundꝛed five pounds that that ſhould help the Tue; and 
compared it to the Caſe of Hals and Bonython, Quod vide ante pag, 
550. where the Defendant pleaded payment 14. Junii, ſuch a pear; 
The Plaintiff replies, that he did not pay it the ſafd 14. Auguſt 
the ſame year ; and Uerdic found, that he did not pay it the 14th 
day of June, and adjudged good: Sed non allocatur; Fo? where 
the Defendants Plea was accoꝛding to the condition: And the 
PlaintiffsReplication,Quod non ſolvit the ſatd 14th dap, although 
he miſ-named the Month, which was idle, and the fozeſaid day han 
been ſufficient : But here is another ſum in the Plea.of the De- 
fendant then is in the condition; and another ſum in the Replicg- 
tion then is in the Bar; and ſo they did not meet, and thereby the 
Iſſue ill, and ſhall not be aided by the Aer dict, wherefoze the Judg- . 
ment was reverſed. | 1 5 | 


Jenkins verſus Sith, 


Ction upon the Caſe by an Attoꝛnep ig theſe woꝛds, Thou art 

a falſe Knave, a cozening Knave, and haſt gotten all that thou 

haſt by cozenage ; and thou haſt couzened all thoſe that have dealt 
with thee. After Uerdic foꝛ the Plaintiff, Exception was taken; 
that theſe woꝛds be not actionable : But the Court held the action 


xCr. 261.716. well lay; F02 they be very flanderous ot an Attozney, and touc 


him in his — But it was then moyed in ſtay or Judgment, 
that there was a al; Foz the woꝛds are alledged to be ſpoken 


Ante 263.341: apud S. Culham in Comit. Cornub. And the Ven. fac, mas from the 


Pariſh of S. Culham, which is larger by intendment. And of that 
opinion was all the Court: Wherefoze Ven. fac. de novo was 
awarded. E 


John 


— 603 — — * 
ben Thomas verſus Willoughby. 18 


A Joh Thi Tbnias,Exeeuts) of Nicholas — (9) 
e? to the ſaiv- Teffaroz 
Wet et that N 


"pe rn tothe Teſtatv} would delb 


4 Kto fepdÞ ic upon ſach-a dap © Any 
Ng 160 r dicit in Mace ed 1 


12 NA veltberes neo ht the g l. And thar rhþe'Derent 


dant had not paid it uſtts hum in his Rien noz-tnito che Plaine, 
His Executd?after W {it Apos Won aſſumplit nlcnded, und 
found fo; che Platnt s moved ii arre it of Judgment, chat 
the Declarition was! lt 6nv Wnienible;/Qn0d idem Nicholaus dicit 
in facto, beranſe he is & befd perton: Aus although it were moviy; 
that it might be am „Foz it was lad to. be the default bt 


the Clerk by — d pit in prædictus icholaus, here it thouth Ante 14. 
have bien Jollannes: Pet it was refvlver, it could not demnenvey; 
Foz it is the very dubtuntr bk the ptr mh no-ptecevent 


_— W There 7 Sire m — 
t John and W. And Quo i Job. hoc pet 
y wo inquirat. Ste. Et red de coy: Fro Uhere it chou 


Et prædictus Wille hne ot it is there mori the — Ante 67. 
of the Clerk, when he had a 5 Reco — and As⸗ 
plication to give him how the Idofe _ — an Jſſuer But 

it is not lo here, but meerly the belault ot che ein dis De 
tlaration: efore'it ns e 06 inbant, uod 
queren ji] capiat 550 7 7 * I e elt 


4 Oz) © Wt 0 


Serbe ws Yeoman, i M6215 
IJID 72 $393iz8: 
| he of a Judgment in Colcheſter 2 The ee < * 
that in Aſſumpt the Uerdict found Damages and Coffs : and 
the Judgment was, Quod querens recuperet damna, and coſts 
found by the Jury to 53 6. 4d. de incremento per Curiam ad Ljudicat, 
and he doth not ſap, ex aſſenſu le Plaintiff, : rf, 03 ad requiſi itionem le Ante 413. 
Plainti f, as all the Pꝛeſidents are; tb coſts ought not to be infert- 
ed foꝛ the Plaintiff,but upon his _— And of that — was 
the whole Court: CUherefoze ray Labs was xe d 
this very Term ſuch like . ali den 6 


and Eyre was reverſed fot this c 
Dowſcwell verſus Sir George Reyne the Mahal. 


Ction brought againſt him fo2 ſuffering one. Ven Gard- (11) 
ner who was in Execution ſoꝛ Vile late gſcape3 And the 
how he recovered againſt the laid * om n 227 — in de 
ä ommon 


Termino Michaelis, Anno decimo octavo 


Ante 380. 


(12) 


Common Bench; and that by vertue ok a Capias ad ſatisfaciend. 


directed to the Sheriff of Gloceſter, viz. John Fryer and William 


Bagley, thep took him in Execution, who. in exitu ab eorum officio, 
by Indenture, debito modo confect. Delivered him to Bullock and 
Robinſon the new Sheriffs; and that they were amoti ab officio; 
ꝓtætextu cujus he was in Execution under the ſaid new Sherjg; 
and that by vertue ol a Writ of 1 dee they returned Cox. 
pug cum cauſa :: (lherefoze he was d on to the. Marche 
Execution, who ſuffered him to eſcape; Upon this Declaration it 
mas demurted 5 And Exception taken, becauſe it was not thewn 
that the ancient Sheriffs delivered him in Execution, with the 
cauſes of his Jmpiiſonmentz. to the new,Hheriffs 3 - . otherwile 
it is an eſcape; in them, and uot in the Parchal: Foz it map be, 
that he was delivered per/Indenturap;debito modo onfectam, fo: 
other cauſes, and this cauſe was not mentioned; and then it is 
| | "YE hal; as Coke 3, fol. 72, 

to be certain to every 


intent, and Mall not be aided by, intendment , as ;Plow. 202 


in the Caſe betwixt Stradling -and Margan, and lib. 3. fol. 120, 
Longs Caſe, And although it be ſad, virtute cujus he was in 
Execution under the newSheriffs, yet that doth not help it; Fo 
it is but the concluſion gf the: premifles.. And if the matter before 
do not ſhew that be was in Execution, that prætextu cujus will 
not ſerve. As it was adjudged in Sir Thomas Parrets Caſe; 
Where it was. pleaded, that. Sir Thomas Parret wag ſeiled in fit, 
au infeoffed J. 8, and J. D. to ſuch 0. virtute cujus they were 
ſeiſed : Pet begauſe it was not ſaid, Feoffavit inde, it was adjudged 
ill, and the virtute cujus did not help it. And of that opinion was 
Montague and Doderidge in the pꝛincipal Caſe But Houghton 
and Chamberlain doubted thereof. And it was then pzayed, that 
the Declaration might be amended in that point; (Foz in truth 
he was delivered in Execution : ) But being after demurrer en- 


tred, it could not be: wherefoze it was adjourned. | 


k 1 


: FM Y Walthall verſus Aldrich, Mich. 1 7 Jac. 


'J"Rror of a Judgment in the Common Bench: The Error 


| inſiſted upon, was, becauſe Aldrich in the Common Bench 
bzought Debt againſt the ſaid Mary Walthall as Adminiſtratrit 
of John Walthall, during the minoꝛity of L. W. his Child. The 
Defendant pleaded went the day of the Writ / purchaſed : 
The Plaintiff chews, that another time, viz. 2. Junii, 15 Jac. 
he b2ought another TUrit of Debt © againſt her as Admini- 
ſtratrir: Whereupon | ſhe' was waived. The which Outlaw: 


"xy loꝛ the inſufficiency thereof was reverſed: in Michaclmas 


Term 


— 


— —— 
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Term 16 Jac. And that he bzought another TTlrit of Debt the 

ald Term, viz. 6. November, 16 Jac. And that at the day 

of the firſt CUrit purchaſed ſhe had et, in her hand; Et hoc 

petit qu6d inquiratur, &c. Et defendens ſimiliter, and Uetdic 

found fo? the Plaintiff, and Judgment thereupon. The Error 

aſſigned was, becauſe there was not any Jſlue joyned with 

an Affirmative and Negative ; Foz when the Defendant plead- 

ed res the day ok the-TUrit purchaſed , and the Plaintiff 

faith, that ſhe had et, the day of the firſt UDzit purchaſed, 

he otight to have concluded his Plea; Et hoc paratus eſt verifi- 

care, and not & hoc petit; Fox the Dełendant might have ſpecial 

matter to plead, to diſcharge the ers, viz. that ſhe had not notice : 
until ſuch a day, and that in the interim ſhe had adminitkred, 4 
ec. as 2 Hen. 4. 21. & 40 Ed. 3. 21. And the Plaintiff con- ; 
tluding his Plea, Et hoc petit, &c. Et defendens ſimiliter; It 

is the Entry ot the. Plaintiſf, and Excluſion of the Defendant . 
to rejoyn; and the Jſſue ts oftentimes ſo joyned without the al 
Defendants pjivity : And therefore to this new matter, the De- 

fendant ought to have had time to rejoyn : And of that opinion 

were Doderidge and Chamberlain at the firſt motion. But Mon- 

tague and Houghton were againſt it; Foz, where the Plaintiff . ce. 154; 

- concludes his Plea with hoc petit, &. A the Defendant had 

any ſpecial matter to ſhew to the contratp, he ought to have 

ſhewn ft without joyning in the 'Jſſue, 02 might have de- 

murted if he would: But when he accepts of the Jfſue, and cr. ,.,, 
joyns therein, it ſeemeth the Trial is well enough: wherefore 

they would adviſe, And -afterwards upon another motion, 

and upon a Note ſhewn under the Pꝛothonotaries hand of the 

Common Bench that they had divers pꝛeüdents of ſuch Replt- | 
cations and Concluſions'with hoc petit, &. Et defendens fimili- 

ter 3- and Judgment thereupon , viz. 4 Hen. 6. Rot. where, in Gs 
Debt againſt two Adminiſtratozs, they plead Rien, inter maines, 

the day of the CUrit purchaſed, nec unquam poſtea. The Plain- 

tiff replies, Quod auter forts he bzxought a TUrit of Debt àgainſt 

them, and a third perſon; and that the Writ abated, (and 

ſhews wherefoze ; ) and that he freſhly bought this CUrit by 

Journeys Accompts And that at the time of the ſirſt, they had 

Aſets; Et hoc petit, 8c. Et defendenꝭ ſimiliter; and Uerdic 

and Judgment fo2 the Plaintiff, And another Pꝛeſident ſhewn, 

9 Jac. Rot. betwirt Cheriton and Spray , where in Debt 

againſt the Heir , he pleads Riens per diſcent, the day of the 

Crit, ac. The Plaintiff replies as here, Quod auter foits > pe 

bzought a TUrit of Debt againſt him, and ſhews the day; and 

that the Defendant was therein outlawed; and how afterwards 

the Dutlawzp was reverſed-fo2 inſufficiencyz and that he re- 

center bought this TUrit 3 And that at the day of the firſt Crit 

be had ſets, &c. Et hoc petit, &. Et defendens ſimiliter: And 

Qerdict and Judgment fo2 the Plaintiff, And the Book of En- 


tries, 
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1 Rol. 611. 
835. 

2 Rol. 394+ 


tries 382. where is ſuch a Replication : Wherefoze they all re. 
ſolved, that fozaſmuch as it is the Defendants fault to joyn Jfſue, 


was moved, that this was not a Writ by Journeys Accompts; 
oz a Crit of Journeys Acoompts ig always. where the: Writ js 
abated by the death of one of the Piaintiſfs 02 Defendants;-02 
by reaſon of Piſpziſion-in-the firſt, Arit, oz by ſome default g2 
Wilpaſon-of the Clerk, oz other like like cauſe, which ought to be 
manifeſted in the ſecond {Urit. But hers is not.gny cauſe 5 Foxit 
ts onlyfo2 that the Dutlaw2y was diſcharged, and it doth not appegr 
fo2 what cauſe, (6 as it mas done without any default in the Plain. 
tiff, Vide Coke lib. 6: fol. 19. Spencerg Caſe. But all the Court 
held, that this Crit was well tought by Journeys Accompts]; fg 
when he purſues until the Dekendant he waived, the firft Daiginal 
is determined: And when the Dutlawpy is afterwards diſchargen 
there is not any default in him: Nies eloge it is reaſon; he ſhowy | 
have another Writ by Journeys Acgomphy, which is quaſi à conti 
nuing ok the koꝛmer TUrit, wherein the Oetendant ſhall not take 
any advantage, but ſuch as he had at the time of the firſt Tri, 
Vide 13H. 4. Execution 118. 9 Ed. 4, 5. 21 H. 6. 8. 32, H. 6.98, 
11 H. C. 35 Thirdiy, it was objected,-that this Declaration was 
not good, becauſe it is bought againſt her as Adininiftratrix, dv- 
rant. minor. tat. Offs; Maſtal, and it is not averred, that the ſaid 
L. W. was pet within the mage La years 3 Sed non allocatur; 
Foꝛ true it is; it one hings an 1, and entitles himſelf as dd. 


miniſtratoꝛ, durant. minor, ætat. of aas ſuch,he ought to ſhew that 


he is yet within the age of 17 yeargzas Co. 5. fol. ag. Pigors Cale; 
Foz that he is to take. Conyuſance hom long his Authozity ſhall con: 
tinue, and he ought. to ſhein it, to enable himſelf to the Agion, 
But when he bangs the Action against ane as/Adininiſtratox, du- 
rante minore Xrat. there ſuch Plea nieds not be:{hewn ; Foz o 
long as the other continues his meviings he thall be ſued ; and 
the Plaintiff nerds not ta take Canuſance of the age of the other; 
As where Joyntenancy is pleaded on the part of the Plaintiff, the 
Defendant ads; not ſhew hom. But if he plead it on his oun 
part, he ought to ſhem in particular how, And here if her Autho⸗ 
rity were determined, it ſhould be chen on the Delendants part: 
Therefore the Judgment was aflirm dg. 


Edward Pells zerſus William Brown, Hill 17 Jac, 


Rot. 44. 


Defenvant juſtifies b Damage feſaut, as in his Friehold; 
Plaintiff traverſeth the Friehold: And thereupon being at 
Iſſue, a ſpectal Uerdic was found. pere the caſe appeared to be; 
One Will.Brown, käther ko the want, being ſeiſed * this 
| | | and 


| RR taking of tht Cows apud Rowdham : The 
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Land in fee, having illue the Defendant his Son and peir, and 
Thomas Brown his ſecond Son, and Richard a third, by his Mill 
in witing deviſed this Land to Thomas his Son and his peirs 
in perpetuum, Paying to his Bother Richard 201. at the age of 
21 pears 2 And if Thomas died without iſſue, living William his 
' Stother, that then William his Bother ſhould have thoſe Lands 


to him and his Heirs and Aſſigns fo2 ever, paying the (aſd Sum 
as Thomas ſhauld have paid. Thomas enters, and ſuffers a com- 
mon recovery, with a ſingle Uoucher, to the uſe of himſelf and 
his Heirs, and afterward deviſes it to the wife of Edw. Pells the 
Plaintiff, and her Heirs 3 and dies without iſſue, living the ſald 
William Brown, who entred upon Edward Pells, and took the 
diſtreſs 3 Et ſi, &c. This Cale was twice argued at the Bar, 
and afterward at the Bench, and the matter was divided into 
thi points. Firſt, whether Thomas had an eſtate in fee, oꝛ in fee- 
tafl only. Secondly, admitting he had a fee, whether this limi⸗ 
tation of the fee to William be good to limit a fee upon a fee. 
Thirdly, ik Thomas hath a fee, and William only a poſſibility 
to have a fee, whether this Recovery ſhall bar William ; o; that 
it be ſuch an eſtate as cannot be extirpated by Recovery o2 other- 
wiſe. As to the firſt, all the Juſtices reſolved, that it is not an 
eſtate Tail in Thomas but in fee; Fo? it is deviſed unto him and 


his Heirs in perpetuum; and alſo paying. unto Richard 20 1. Ante 37. 


Both which clauſes ſhew, that he intended a fee unto him. And 
the clauſe, If he died without Iſſue, is not abſolute and indeft- 


nite, whenſoever he died without iſſue, but it is with a contins ; cc.” 183. 


gency, If he died without iſſue, living William; Foz he might 
ſurvive William, oz have iſſue alive at the time of his death, 
living William; Jn which Caſes _— ſhould never have it : 


But is only to have it, ik Thomas died without iſſue, living Wil- poſt. 595: 
liam. Vide 19 H. 6. 74. 12 Ed. 3. 8. Coke 7. 41. Berisfords Caſe, 1 Cr. 38. 


Co, 10. fol. 50. Lampets Caſe 3 and therefore it is not like to the 
Caſes cited on the other part, 5 H. 5. 6. 37 Aſſ. Pl. 15. & 16. & 
Dyer 330. Clacteys Caſe; Foz it is an expoſitton of his intent, 


what iſſue ſhould have it, viz. of his body. And whenſoever he 


died without iſſue, the Land ſhould remain, cc. But here it is a 
conditional limitation to another, ik ſuch a thing happen. And 
therekoꝛe they all relied upon the Book, 2 & 3 Ph. & Mar. Dyer 
124. & 10 El. Dy. 354. which are all one with this Caſe. Se- 


condly, they all agr#d, that this is a good limitation of the fee ; 


to William, by wap of that contingency, not by way of immediate 


remainder ; Fo? they all agreed, it cannot be by remainder : as 


if one deviſeth Land to one and his Heirs, and ik he die with- 
out Heir, that it ſhall remain to another, it is void and repug- 
nant to the eſtate 3. Foz one fee cannot be in remainder after ano- 
ther; Foz the Law doth not expect the determination ok a fee, 


by his dying without Þefrs 3 and therefoze cannot appoint a 


remainder to begin upon determination thereof, as 19 H. 8. 8. & 
| 29 H. 


* 
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29 H. g, Dyer 33. But by way of contingency, and by wap of 
Executatp deviſe to another to determine the one eſtate, and limit 
it is another, upon an act to he perfouned, oz in fafler of perfoyy. 
ance thereof, ct. Fo2 the one may be and hath always ban 
allamen: As deviſe of his Land to his Executozs to (ell , jc 
his heir Fatt of payment of ſuch a Sum at ſuch a day, this 
is ag Exceutozy Deviſe : So the Caſe cited in Boraſtons Caſe, 
Coke 3. fol. 20. pf Wellock and Hammond, where a Deviſe 
was ta the elde Son and Heſrs, paying ſuch a Sum to the 
vounger Sons, otherwiſe that the Land ſhould be to him and 
his Veirs, is a good Exetutozy Deviſe. And a Pzeſident was 
ſhewn, Trin. 38 Eliz. Rot. 867. betwirt Fulmerſton and Steward, 
where upon ſpecial Uerdicn, it was adjudged, whereas Sir 
Richard Fulmerſton deviſed to Sit Edward Cleere and France; 
his wife, daughter and heir of the laid Sir Richard Fulmerſion, 
certain Lands in Elden in the County of Norf. to them and 

the Heirs of Sir Edward Cleere ; upon condition they ſhould 

alſure Lands in ſach places to his Erecuto?s and their Þeits, 

to perfoom his Mul; And if he failed, then he deviſed the 

ſaid. Lands in Elden ta his Executoꝛs and their Heirs : Jt was 
adjudged. ta be a good limitation, and na condition; Fo? if it 
ſhouſd be a condition, it ſhould be deffroyed by the decent to 

he Þefr : But it is a limitation, and as an Executoy Devil 

ta his Executo2s, who fo2 non-perfozmance of the ſaid Ang, 
entred and fold ; and gdjudged good: So here, #c. F02 it is a 
god Executoy Deviſe upon this limitation. And Doderidge 
laid, the opinion 29 H. 8. Dyer 33. was, that ſuch a limitation 

in fee upon an Eſtate in fee cannot be; and it had ben oftew- 

times adjudged contrary thereto. To the third point, Doderidge 
herd, that this Recovery ſhould: bar William; Foz he had but 
- -- 9, poſſibility to have a Fee, and quaſt à contigent eſfate, which 
fs deſtroyed by this Recovery, before it came in eſſe; Foz other- 

wiſe it would be a miſchievous kind of perpetuity, which could 

not by any means be de ſtroyed. And although it was objened, 
that a Recovery wall not bag, but where a Recovery in value 
extends thereto, as appears Coke lib. 1. 62. a. Capels Caſe; 
That a; Kent-charge: granted by him in Remainder was 
bound; Pet he held, chat this Becovery deſtroying the immediate 
eſlate, all contingencias and dependances thereupon are bound, 
and a Recovery ſhall, bind every one imho cannot faiſifie it: Ind 
here, be who bath: this goſſibiity cannot failifie it: Therefore 
hs: ſhajl be bound thereby: But all the other Juſtices were 
bergiy againſt him, that this Kecovery: ſhall nat bind; Foz 
who ſuffered the Recovery had a; fee, and William Brown 
but a -poſſibility ;. if he ſurnived Thomas; and Thomas 
ding without: Jae in his lie, no Becovery in value ſhall 
extend: thereto:,, unle(s- be had been; party by wap of UGou⸗ 
chee, (and then it ſhould 5 Foz by: entring into the — 
EK G7 e 


= 
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he? gave all his poſſibility;) Therefoze they agred to the Caſe 


which Damport at the Bar cited to be adjudged, 34 Eliz. where 


a-Yozgagee ſuffers a Recovery, it ſhall not bind the Bozgagoz 3 


ut if he had ben party by way ol Uoucher, it had been other- 


wiſe, And here is not any eſtate depending upon the eſtate of Th. 
Bray, but a collateral and mier poſſibility , which ſhall not be 


touched by a Recovery. And if ſuch a Recovery ſhould be al⸗ 


towed, then if a man ſhould deviſe, that his peir ſhould make 
ſuch a payment to his younger Sons, 02 to his Executozs, other⸗ 
wiſe the Land ſhould be unto them; Ik the Peir by Recovery 
might avoid it, it would be very miſchie vous, and might fru- 
ſtrate all deviſes: And there fs no ſuch miſchief, that it ſhould 
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Hob. 18. 


(16) 


Jungment; Er licet requiſitus, &c. uch a day had not paid. Upon 
Non Aſſumpſit pleaded, and found fo2 the Plaintiff, it was alledg, 
ed in arveFof- Juogment, that it doth. not appear how he wag in. 
debtev, nod that he had Ahe, stherwiſe there is no cauſe to bind 
him : Sed non allocatur 3, Fo? if the action were founded upon the 
debt, then he ought. to ſhew how he was indebted: But it ig 


gee 397 397-548. guounded upon his owit pzomile 3 and it ſhall be intended he wag 


02. 4. 


indebted; Otherwife he wound not. aſume.: Wherefoze it wag 
K Fc; $9911 ; 


Abbor verſus Rookwood: 


(15) D522 upon an Dbligation of 300 L The Defendant demand 


Oer of the condition, which was, that if he paid to ane Allen 
or his. heirs annually 12 l. at Midfommer and Chriftmas, 02 paid tg 
dimio dis heies at any ok the ſaid Feaſts 150 l. then the Dbligg- 
$011 ſhould be void: nd it was thereupon demurred; and Bridg- 
mam fo the Defendant alledged, that the Obligs2 and his heirs 
parh lecnon at any time to pay the 12 l. o2 the 1501. and that 
there ts nor any breach as long as he liveth: Do the action was 
dought: where there was not any breach. But all the Court held, 
that che Ditgation- is Cozfetted- Fo2- true it is, as the Obligoz 
bath elemton to pay the ane oꝛ the other : So he ought to continue 
the payment of the twelve/pounds annually until he pay the hun- 
Ned aid fifty pounds; And he may determine the payment of the 
twelve — by the pa — — of the hundzed and fifty pounds, 
And fozaſmuch ot alledged payment of the twelve 
pounds, 0} one 23 and fiſty pounds, the Bond is foxfeited : 
wherefoze it was adjudgey fo2 the Dian, 


Rickman verſus Cone; Trin. 1 8 Fac. Rot 90 3. 


Refpak, avafarm fregit apud St. Han, and fv2 vigging his (oll; 
- -B - The Defendant/pleads: that the place where, is two atres 
0 Land called Blackacre, which is his Freehold; and ſo juſtiſies. 
The Plaintitk ſatth, that the plate canled Blackacre is his Fre: 
hold; Abſque hoe; that it is the ꝓtahom of the Defendant: And 
thereupon the Defendatit bemurred, becaule it is but a common 
Bar, 02 (as it is commonly called) a Blank-bar, and it is only 
pleaded to infozce the Plaintiff to aſſign his Treſpaſs in a place 
certain; The Dectaratfon being general, and foz this cauſe the 
Bar not traverſable, Vide 14 H. 8. 24. 28 H. 8. Dyer 23. And 
oe that hit opiirion were Doderidgeand Chamberlain: But Houghton 
e contra that this is 'traverſable i/And-the Plaintiff may aſſign a 
new and d tt 1 W traverſe this Bar hee election, per 
I bers . N 
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That day was given to rche parties till the Court ro de holden 


* of a Judgment in Worceſter : The Exroꝛ aſſigned, whe (12). 
18 £1 2209] 


25. Decemb. which was Chriſtmas- day, aid it was chen adjouine 
until the firſt or January, whith was New-years-dayy1which-vay 
be not dies juridici: And thetefoze the adijournment to thole 
void; and is not aided by any Statute,'becauſe the 'Juvgmen 
was by nihil dieit: But becauſe the entry is that it was ſecun: 
dum conſuetud. villæ ; And although tho days be not property 
dies juridici, yet when a Court is holden by cuſtum upon every 
Monday, which falls out to be Chriſtmas und New · years · day, they 
may make an adjournment every of the ſald days, unte a day moge 
convenient, it is not erroneous; which is pꝛoved by the Statute 
of 27 H. 6. concerning Fairs; where if it ſo fell out, chat the Fair ⸗ 


day by cuſtom 62. Charter tell out to be upon a Sundap, (there 
deing at every Fair -a Court ot Pye- po ders to be held) it was 
holden upon the Sunday t But now the Statute pꝛohtbits it, and 
appoints it to be the next day befoze oʒ aſter which thews, that ſo? 
was the Law befoze. And at this day 'many times the day koꝛ the 
County - Court falls upon Chriſtmas- dap, Ns it happened this pear: 
fo2 the Counties of York and Warwick z ut ſuhich County Court 
Election fo2 the Parliament ought ta have been made, and it 
could not be altered: wherefoze, here tt is not Error to hold and 


Ante 496. 


* = Cr. 483. 


4.85 


Ante 16. 


adjourn the Court upon thoſe -days 3 and the Judgment was al 
ai OS 34 A DDD 


firmed, $5 mens BT 
Dyer & alii verſus Fincham, PaſeW: 18 Jac. Rot 3 1. 


Ebt fo? 8 1. coſts, adjudged to the then Detendant and not 


Plaintiff, upon a Now-ſuit. There the Dekenvant pleadey 
that a Capias ad ſatisfaciendum iſſued upon this Judgment, and he 
was taken in Execution fo2 the ſald 8 J. Et hoc, &c. whereupon 
the Plaintiff demurred; and it was firſf moved, thar a Capias ad 
ſatisfaciend. lies not fo? theſe coſts; and ſo there was not any 
Legal Execution: And ik it lies, yet he doth not plead that he is: 
yet detained, #c. And it ſhall then be intended that he elcaped out 
of Execution, and fo this action well lies: But all the Conrtreſoſ-* 
ved, that the Plea was good; Fo? as to the firſt, they held clearty; 
that a Capias ad ſatisfaciend. lies fo2 coſts awarded unto the De 
fendant, upon a Non⸗ſuit; and it is the uſual pzactice;/ as the 
Clerks affirmed. Secondly, when he was taken in Execution, it 
hall not be intended that he eſcaped ; and although he eſcaped, he 
might be retaken in Execution, and is put to his Audita Querela: 
Wherefoze it was adjudged fo2 the Defendant, Tack ib 


Broad 


Gggg 2 


(18) 
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Broad verſus Jollyfe, Hill. 17 Jac. Rot. 1265. 


9 <1 pH ee: N 1 5 'H 
1A Sſumpſit: CTihereas: the Defendant was a Mercer, am 
411 keptos'Shop at Newport in the Ile of Wight, and had hig 
Shop furniſhed with divers old and ſullied wares, and the Plain, 

bana Shop there ſurniſhed with yew and frech wares: In 
conlideration the JPlaintiff would bup of bim all his ſaid wares in 
the ſaid hon, and would pay fo2 them ſuch pꝛices as he paid (0 
them -when:be: fir bought them, That be afſumed he would nat 
then any longer keep a Berters Shop in Newport: And alledges 
in facto, that he bought ot him all his ſaid wares, and paid untg 
him thꝛee hunded pounds fo? them, being the paice which he hay 
paſp for the; ſaid wares: when he bought them, whereas in truth 


der were not then worth one. bundzed pounds? And that the 


Co. II. $3; b. 


Defendan# contrary to his pꝛomiſe kept his ſaid Shap, and fur- 


niſhed jt with new and krech wares, Cr. to the-Plaintiffs damage 


500 l. Aſter Non addumpſi pleaded, and UMerdig foz the Plain, 
tiff ta his damage of fo ounds; It was moved in arreſt e 
Judgment, that this Aſſumpſit is againſt Law, to reſtrain any 
ta ute their lawful Trade: And ka that purpoſe was cited 
3 H. 5. 5. where an Obligation that one ſhall not uſe the Trade. 


of a Over; was beld ta be vod; And of that opinion was 


_... tlonghton Juſtice, £02 cht reafon - above mentioned: But all - 


the other Juffices held, that it tyas,a;g00d Aſſumpfit, fo it ig 
voluntary; and upon a valuable conſideration one may reſtrain 
himſelf that he ſhall not uſe his Trade in ſuch a particular 
place; Fo2 he who gihes that conſideration, expeas the benefit 
of his Cuſtomers: And it is uſual here in London fo? one to let 
his Shap- and Mares to his Sexvant when he is out of hig 
ppenticelbip. 5-as al ta covenant, that he ſhall not uſe that 
Trade in hich a Shop, 63 in ſuch a Strat: So foz a valuable 
coulidergtion, and voluntarily, one may agree that he will not 
uſe his Trade. ; Foz volesti non fit injuria. And it is not like ta 
the Caſe in a H. 5. befoae cited; Foz there it is alledged, that he 
was compexed ta enter inta ſuch q; Pond, it being an offence, 
fo2 which Hull doe be; would: haus committed him had he been 
there: Pet there, the Iſſue is taken, that be did not uſe the 
rade of à Oper in the dad Gin; which pzoves, that the Oe⸗ 
founant durſt not demurr thereupon; But the Bond was ab 
lame goa: But here it is upon a gaop conſideration, viz. that 
he ſhauld pap thee hundged paunds ke wares which were not 
wozth one hundzed and fifty pounds (02 which he made the ſaid 
momiſe, and is ſtrong enaugb against himſelf. And Montague 
Chief Juſtice cited the Cafe in 13 Hen. 7. JF a feafſment be 


Lit, Sect. 360. made upon condition that he ſhall not alien, it is a void con⸗ 


dition, fo? it is againſt Law: Pet a Covenant that he * 
| alten 
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alten, is Food: Wherefore it was adjudged foz the Plaintifl. And 
in Mich: 19 Jac. this Judgment was affirmed in a TUrit of Error. 
before all the Taſtites and Barons of the Exchequer 3- Fox they 
held that one map votuntarfly gibe dver his Trade,and is not cont- 
yef{lable to uſe it, eſpecially in one certam place: And therefoze he 
may upon good confſiveration agree, that he will not uſe it within 
ſuch a Uill ; and upon the matter, it is but the ſelling of his cu⸗ 
ſtom, and leaving another to gain it. And it was ſatd, that a Pꝛe⸗ 
ſcription to reſtrain one from uſing a Trade in ſuch a place is 
good, Paſch. 18 Jac.betwirt Bragg and Tanner, Aſſumpſit fo? ten ſhil- 
tings, he to pay an hundded pounds, if he thencefozward 
kept any Diapers Shop in Newgate - Market; judged good, and the 
Plaintick tecoverev. 5 i 


Johns'verſus BqwWen, Trin. 18 Jac. Rot. 1613, 
duenne i an Action upen the Caſe in an Ac 


n the Common Bench. After the Recod certified, 
aintitk in the Cartt- of Error Medges Dimitiution fox want 


Pfarntiff gtügned fo Ertor, variance betwift the Drtlaration 
and the Oui, (as in truth there was, fo2 the Oziginal wag 
victons ; ) which deing alſtgned, and a Scite fac. bought ad au- 
diend. ertores, the Defendant in a Writ of Error ſurmiſing 


thereupon to the Court that there was another Oꝛiginal, and 


that the Piaintiſf had potted an ill Oxtginial to de certified, 
Mayen a Certiorari to certiſie; and the Court doubted whether 
it were allowable. But at length, becauſe the Plaintiff might 
pꝛocure the Oziginal, which is vicious, to be certified without 
the Defendants pfvity in the TUrit of Error, and thereby cauſe 
the Juvgment to be teverſed ; and in truth; that is not the Oxf- 
ginal whereupon the Declaration is founded ; Ind there is a 
good Oziginal, which being certifled, would be in maintenance 
of the Judgment: Therekoze the Court granted unto the De- 
fenvant another Certiorari ; Fo; one perfon Gall have but one 


(20) 


of an Digital which was certified ahid'entred. - Ann then the 


Certiorari 3 'Plit ſeveral perſons'may have ſeveral Writs to cer - 1 cr. 91. 
tile: Therefore a nem Cerdiorari was awarded to certifie, 31 


which being returned, it was god, and well warranted the 
Declaration. And then the Plaintick in the Nirit of Error 
would have oſſigned, that the Declaration and pocedings 


were upon the firit Crit : But the Court held, that this Plea e 35% 


thall not be admitted, being contrary to the Reco2d 3 Fo2 when 
there is a good wit to warrant the Declaration, it ſhall never 
be admitted to (ay, that it was upon another wait, but ſhaif 
be intended to be upon the good wait , and that the vicious 
wit was unduely purſued by another, and not by the Plaintiff : 
wherefoze the Judgment was affirmed. Note, It was not mo- 
ved in this Caſe, that the Writs being both of one date and of one 


return, 
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o Cr. 118. 


1 Cr. 343. 
Ante 506. 


I Cr. 415. 
Poſt, 668. 


(22) 


return; It did not appear which of them was firſt obtained; For 
that ſeemed to be material. Note alſo, that the firſt Writ was in 
conſideration that the Plaintiff; ſhould lend to the Defendant 37 J. 
He apud London in Parochia & Warda, c. promiſed to pay it. 4c. 
licet he lent it, 10. Jan. 16 Jac. the Defendant had not paid: 80 
there was not. any place mentioned where he lent it; which was 
vicious, | R 


Dartnal verſus Morgan. 


Sſumpſit : whereas the Plaintiff Iocaſſet to the Defendant a 
R warehouſe in the Pariſh of St. Dunſtans in the Eaſt; That 
the Defendant aſſumed to pay unto him fo2 every week that he oc; 
cupied it 8 s. and alledges in facto, that he occupied it twenty ſeven 
weeks 3 Foz which, upon not paying upon Fequelt the acion was 
bought. The Defendant pleads Non aſſumpſit, and found 
the Plaintiff; and it was moved in arreſt of Judgment, that thig 
is a Leaſe (at leaſt at will) of the laid warehouſe ; and that the 
8 s. weekly, is in nature of Rent, and fo2 Rent reſerved upon 
Leaſe (which ſounds in the realty) an Aſſumpſit lies not: ghd 
thereto the whole Court agred, that foꝛ Rent. reſerved upon i 
Leaſe, an Aſſumpfit lies not, no2 fo2 a debt upon ſpecialty, oꝛ iipon 
Recowd : But here, fozaſmuch as this is not a Leaſe, but a pu- 
miſe, that as long as he permitted him to occupy the warehouſe, he 
would pay it; It is not any rent, but meriy-a.pzomile in confi 
deration of the occupying, #c. wherefoze this action well lay; Ai 


* 


it was adjudged foꝛ the Plaintiff. 8 
The King verſus John Hopper and others. 


Nad Scire fac. in Chancery, upon a Recognuſance againſt John 
Hopper the Pꝛincipal, who was bound in 40 l. and Timothy 
Hopper and Tho. Lane, who were bound each of them in 401. 
fo2 his good behaviour; Fo2 that the ſaid John Hopper with 
divers other riotous perſons 4. Mai, 17 Jac. riotouſly at 11 inthe 
night illicitè entred into the Clofe of one John Fernels in Livering- 
ton, and cut up a quick-ſet Þedge of the ſaid Cloſe. The Defen: 
dant pleads quoad all the offences, beſides the entring into the 
Cloſe, and cutting down of the quick-ſet Hedge, Not guilty ; and 


quoad the entry into the Cloſe and cutting down the Hedge, he 


juſfifies  Fo2 that the ſais Cloſe in Leyeriogton called Lea- Cloſe, 
is, and time whereof, cc. was an highway leading from Shelley 
in the ſald County, over the ſaid Cloſe unto Newport; and be: 
cauſe the ſaid way was ſtopped up with the laid quick-ſet Hedge, 
he cut it up, as it was ſawful fo2 him to uſe the laid way. The 
Replication was, that the fozeſaid John Hopper de injuria ſua 


Propria & ex malitia ſua præcogitata, with the other riotous per- 
ſons, cut down the ſald quick ⸗ſet Hedge, prout it is before alledg⸗ 


ed; 


} 
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ed Et hoc petit quod inquiratur,&c, Et defendens ſimiliter: and 
the Uervio was agaiuſt the Defendant. And it was now mover 
in arte it of Judgment, that there is nat any Aue here joyned, 
Fot de injuria ſua propria, where one juſtifies fo2 a way, oꝛ ſuch 
particulat cauſe, is no Iffue : But he ought particularly to tra- 
verſe the Pꝛelcription alledged, as it is reſoived, Co. 8. fol 66.7. a. 
Crogats Caſe. Af(o if it ſhould be a good Plea to ſay, De injuria 
ſua propria, yet he ought to ſay, abſque tali cauſa 3 Fo? the whole 
Cafe is in Jfſue : And of tha opinion was the whole Court. Se- 
tondly, admitting i ts be a good Iſſue, yet there is a miſtrial ; 
Fo? the Ven. fac. is onip de Lwexington, where the Cloſe is,where- | 
as it ought to have been alfo. from Shelley and Newport, fram . 139-305. 
which places and to which places the way is ſuppoled to lead. Ang * 


fo was the opinion of the whole Court: But then it was moved, 


that here was an Inne ol Not guilty, which is koꝛ the riotous en: 

try, and riotous Aſembly, which is a bitch of the good behaviour: 
wherefo2e the Iſſue is well joyned and tried faq that. But the 

Court held, that that Trial-'of the.Jſlue.of Not guilty, is but mate Ante 252. 
ter of fonts and the (ubEance is upon the ſpecial matter found: 

And if it had been found fo2 the Defendant, it ſhould not have 

ben inquired of; and the trial had been ill fo2 all: wherefoze it 

was adjudged foz the Defendant that he ſhould be diſcharged, 


Greeye. verſus Dewel. 


FT *Reſpaſs : Upon ſpecial Aer vid the Cale was fuch, William (23) 
| Greeve wag ſeiſed ot this Land in fee, having two Sons 
Richard and William, and deviſed it to William his Son fo2 his 
lite, and after to Thomas Son of the ſald. William his Son (ex⸗ 
cept the ſain William his Sen purchaled other Lands of as good 
value foz the ſaid Thomas, and then the lad William to have 
the lald Lands-fo deviſed, to fell at his pleaſure;): and Thomas 
to pay to his two Siſterg ten pounds a piece. Willam did not 
purchaſe any Land, and died; Thomas enters and pays the 
ten pounds d piece to his Siſters. What eſtate Thomas had, 
whether a fee oz fo2 life only, was the queſtian: (Foz Thomas 
was dead, and the Deferibant claimed under his Peir; and the 
Plaintiff was Heir to William the Deviſo2 t ) And all the Juſti⸗ 
ces reſolved, that Thomas had a fee; Fo? ſo his intent thzough 


the whole Mill appears to be: Foz when it is limited to Ante 527. 


William fo; his life, which is an expꝛels eſtate, and there is 
no eftate limited to Thomas, but ſt is appointed that he ſhall 
pay to his two Siſters ten pounds a piece; It the Exception 


had not been omitted, (which is but a Parentheũg) it had been 
'apparent that he chould have a fi by his intent, and by the Ante 527. 
Law: Fo? theſe wozng, And he to pay, 6. is all one as if 


it 


— 
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it had ben ſaid, paying ſuch a Sum. And that is in conſidera 
tion of the Land deviſed, and not in reſpec of the Land purcha- 
ſed by him; Foz it cannot be annexed thereto, Vide fo? this point, 
Coke 3. fol. 21. a. Boraſtons Cafe , and lib. 6. fol. 16. Colliers 
Caſe. And the Exception makes it the ſtronger; Foz it is li- 
mited, If William purchaſe other L. and, of as good value for 
Thomas (which is intended ok an eſtate in kee) that then William 
ſhall have that Land deviſed to ſell at bis pleaſure; which is that 
William ſhould have the fee back rom Thomas 3 And the Ex⸗ 
ception not being perkoꝛmed, it. thereby appears, that Thomas 
ſhould have a fee; wherefoze rule was given to enter Judgment 
acco2dingly fo2 the Defendant, But afterwards, by the impoz- 
tunity of the Plaintiff, being a pooz man, and quaſi diſtrage, 
they would adviſe thereof until the next Term, that in the in- 
terim there might be compoſition betwixt them: And Athoe Ser: 
jeant (who was fo2 the Defendant) ſaid unto the Court, that this 
queſtion was in the Common Bench betwirt Greve and Armſted 
upon this Till : And it was there adjudged to be an eſtate in 
fee in Thomas, and not fo2 life only, as the Plaintiff would 


petend. 


Stamp and his wife verſus White and his wife. 


Ction fo2 woꝛds, foꝛ that the Defendants wife ſpake of the 

Plaintiffs wife theſe woꝛds; Thou art a Theeviſh Rogue, 

and a Theeviſh Quean ; For thou haſt ſtoln my Faggots ; (innuen- 

do five Faggots of the ſaid Whites and his wives: ) The Delen⸗ 

dants pleaded Not guilty, and being found foz the Plaintiff, it was 

moved by Briſcoe. in arreſt of Judgment, that thele woꝛds be not 

actionable; Foz the firſt words, Theeviſh Rogue, 8&c. ate tab 

general, and adjectively ſpoken, and do not charge her to be a 

Thief. Fo2 the other wows;. Thou haſt ſtoln my Faggots, it is 

Poſt. so. impoſſible 3 Fog, a Feme covert hath not any goods which can be 

ſtoln: Sed non allocatur; Foz they be wozds very ſcandalous, and 

Cr. 4% ate to be underſtood accozding ts common intendment, that ſhe 
. charged her with the ſtealing of her Pusbands Fäggots: And 

charged her with Felony 3 and whoſe the goods were is not mate- 

rial: wherefoze it was adjudged fo2 the Plaintiff, . | 


Martin and his wife verſus Stradling. 


Ction fo2 theſe wows of the Plaintiffs wife; Thou art 

a Witch, and haſt bewitched my wives milk: After Cerdic 
fo2 the Plaintiff, it was moved in arreſt of Judgment, that to 
ſay, Thou art a Witch, generally without moze, is not actionable ; 


Then to ſay, Thou haſt bewitched my wives milk, jg . 
| | bf 
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Fo? a-Feme cannot have mii of Kine, but it is her husbands : Ante 500. 
And it map be intended, char it was the milk in her Neaſts; And 

a doubtkul, it is Tc _Ulbereſoze the Court would <= 
abi E. . * : 


1 5 } ö 5 4 


Bie vo Sedgewicke, Trin. 18 Jac. Rox, 981. I. 
| Wild. 


ibn upon the Caſe : Gets, Anne 272 Term. Mich. (26) 


9 


2 . fun de nth tin! 1 
ene ſo ag he et 75 A np 5 e ſaid Plaintiff held 
im till the Pꝛitoner eſcaped; ubi revers, he dip not reſcue him, 
= hold the at he wa tilt the Þ ks aped; By reaſon of 
ch falſe Dath he 5 by the 1 1 2 Chanceſlour, 
hn ines to be at great erpences | nce 3 Foz 
which cauſe he bzought this Action. The Defendant pleaded 
Not guilty, and found againſt him, and now moved in arreſt 
of Judgment, that this Actton lies not; Foz when any one takes 
an Dath in a y_ the Court always pꝛeſumes it to be true, 
until his Dath be dilpzoves, and hee convicted of Perjury by 
Enditment 0? Sena {the Stat Chamber, ar otherwiſe; An 
not in an Altlon upon the- Caſe : Foz it would be very — 
| chr If the trueh eg n 30d 6f an Dath ſhould be tried by 
on upon ede Caſe: - 9 to that point was cited 21 Aſl. 
Pl. that Action upon the” Gal e lies not againſt an Endictoꝛ; fog 
9 did it 5 Anda Caſe, Mich. 38 & 39 Eliz, 1 Cr. 321: 
in the Common Bene betwirt Damport aud Smithſon, where it 
was 'teſ6\ved\ithat white an Acton upon the Caſe was bzought 
agatnſt the'Detenvattb;Tii 17 —— gave falſe teſtimony con- 
terning * — Judgment was, that the Action lay 
not Foz! t due ſhould be dawn in queſtion by Actions 
upon the Cale which Wen be inconvenient: And ok that opinion 
wert Mors as, Boqdennge, and Chamberlain, whoelivered their 
opinions {?izrim; that chi Action lap not; For, foꝛ mildemeanant 
in Courts, every Court (where the abuſe is committed) ſhall have 
the examination thereof, and if they find misdemeanours, 
may puniſh it : But to puniſh it by an Action upou the Caſe, 
phpbb upon 


TS 


* 


——— c 


Tens — Ama dcimo oRavo 


he "that this being. an ten 
1 Caſe lies nat. 


77 


21 4 © rf 305 20 * i b mor” 


3 * | * ner 210 
85 FLEE! 3 the ae Nn Ffaycrunt cerning 
\ che arreargges. of 24 idhing £ | he fendants 

Land, and about payment ot a. AE K DUR; MAILO the Plan- 
tiff by his —— 1 5 5 EU ky w | aha 399 "968 
unto bim That o__ Ub g 

to pay it at ſuch a _ 1 
and found againſt him: And Pops 

that it doth. nat appear bere, that the 


er was chargeable with the papment of 1 

bad 4/ers.to: pap tt, noꝛ ho he was 1 able co 

this Rent; Theretoꝛe there is uur ann ee ig pꝛo⸗ 

nue; fo no cauſe ot actions; Sed non 3 Foz it hall be 

—.— 8 bee de enen 
Damme 577 accamptt gether; aud amiſing 

pay, was a ſufficient nes _ g bers pon: ad⸗ 
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Hills verſus Cooper, Trin. 18 Jac. Rot. 361. 


\ Ebr upon an Obligation fo2 33 1. The Defendant demands (28) 
Ojer of the Bond, which was entred in chele wozds, Nove- 
rint, Sc. teneri in terengentate liberis : And thereupon the De- 
fendant demurred, becauſe both words are tnſenſtble, and cannot 17 
be taken fo2 331. Fo? terengentare is not thirty thut, no2 liberis an — 355. 
is libris: TUherefoze it was held by the whole Court to be a 
void Bond, and cited that betwirt Partroſe and It was 
adjudged, that where a Bond was in 20 litteris pro libris, it was Ante 203. 
Demon” Fray bd here 2 caherefoze it was avjudged foz the 


133. . 


© Bayh! verſes Parley, Trin. 18 Jac. Rot. 1275. 


Stampit: (Uberens the Defendant being invebted anto (29) 
him in 200 1. fd u Legacy given unto his Feme, pomiſed, 
if he would fozbear the-payment, that he would pay him fox it 
accowing to the rate of ten pounds per cent. And alledgeth in 
facto, that he foꝛboꝛe him from the 26th of Auguſt, 17 Jac. which 
was the dap of the pꝛomile, until the time of the Bill erhibited, 
26. Januarii, 17 Jac. and that he had not paid the 200 l. no2 
/ 91. 45. fo2 the fozbearance foz the ſaid time, licet requiſitus 12. 
Febr. 17 Jac. After Gerdid, upon Non aſſumpſit pleadev', and 
tound fo2 the Plaintitt, ie was nom moved in arreſt of Jung: 
ment, thar the Detlaration was not goed; Firſt, Becaule it is 
3 that he ſhould fozbear, and he voth not ew any 3 
„Beraufe tt is allevgev, that nine pounds four 
— fs dur do the ſutd time rom Auguſt: to January, and 
voth not ty ſecundum ratum of 106 per 100. And in truth, upon 
cumputatton, this ts mo me than is its; Thirdly, Foz that the 
e che Alten brought t And upon rhe 
motion they hemd che Deriaratton ko be ill, eſpectally fo2 the 
fecond carte ; and appointed that Judgment Fouls W 5: 
ft were moved on 1 other part. 


1 Stowes ci | 


Ohn Stowe was envicted upon the Statute of 31 Eliz. be. (30) 
cauſe he had erected a Cottage five years: laſt paſt, and 31 El.cap.7- 
had not allotted four Acres of Land, acrœding to the ſaid 
Statute de terris menſurandis, 33 E. 1. and had continued it 
ever fince.' The fit exception was, that this Judiument 
fo2 ereding a 8 five years paſt, whereas every 
fence ought ta be puniſhed _ "T4 pears by Eudic: 


, Poſt. 611. 


ment 
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- Iaſt. 737. 


2 luſt. 937, 


31) 


Poſt. 613. 
Ante 594. 


Jones (32) 


I Cr. 110. 


x Cr, 110, 
400. 
Co. 5. 124. b. 


(33) 


ment oz inkozmation, by the expzeſs woꝛds of the Statute of 

31 Eliz. cap. 5. othetwiſe it is not puniſhable, and therefoze not 
good. -Secondly, Becauſe he doth not ſay, that he voluntarily 
continued it; which are the expzeſs woꝛds of the Statute, Third: 
lp, Foꝛ that it is expꝛeſſed to be by the Statute de terris menſuran- 
dis, $vhereas there is not any ſuch Statute, but it is an Dwdinance 
only: And fo? theſe cauſes the Endictment was held to be ill; and 


the Defendant was diſcharged. 
Evans verſus Warren, 


Sſumpſit : Whereas Robert Warren Teſtatoꝛ to the Defen- 

dant, was indebted unto him in 26 J. The Defendant being 
his Adminiftratoz, in conſideratione inde, and that the Plaintif 
would fo2bear to ſue him until he had execution upon ſuch a Judg- 
ment, pꝛomiled to pay within a month/after execution obtained: 
And alledged in facto, that he fozboze, and that the other obtained 
execution, and had not paid. After Uerdict, upon Non aſſumpſit 
pleaded, it was moved in arreft of Judgment, that this was nat 
any conũderation to ſue him being Adminiſtratoz,unlels it had ban 
alledged that he had Z e, which was not done: And the Court 
doubted thereof ; pro quo adjurnatur. 1 


Lutwich verſus Mitton, in the Court of Wards. 


1 * was reſolved by the two Chief Juſtices, Montague and Ho- 
1 bert, and by Tanfield Chief Baron, That upon a Deed of 
bargain and ſale fo2 years, of Lands whereof he himſelf is in 
poſſeſſion, and the Bargainte never ſion I afterwards the 


Bargainers make a Gꝛant of the Reverſjon (reciting this Leaſe) 
erpectant upon it, to divers uſes, that it is a good convepanice. 
the Reverſion : And the Eſtate was executed and veſted in the 
Leflix fo2 years, by the Statute 3 and was divided from the Re- 
verſion, and not like to a Leaſe fo2 years at the Common Lam: 
Fo? in that caſe there is not any apparent Leſlk, until he enters; 
But here, by operation of the Statute, iablolutely aud actually 
veſts the Eſtate fn him, as the uſe, but not to have Treſpaſs with- 
out entry and actual poſſeſſion : Therefoze they would not permit 
this point to be further argued. . | 


Dawney 'verſus Dee, & alios, Trin. 18 Jac. Rot. Suflex. 


A Ction upon the Caſe; Tuhereas the Plaintiff 5, July, 16 Jac. 
was ſeiſed in Fee of a Capital Meſſuage, called Moor- 
place, and one hundzed acres ot Land and Pradom in Pet- 
worth . occupied with the ſald Meſſuage . of the. annual va- 
lue of one hundzed pounds, In which Meſſuage be 2 a 


PI 93 


— 
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thoſe whoſe Eſtate, ac. and their Farmers and Tenants thereok, 
from time whereot memo, ec. habe uſed to keep! Poſpitality : 
And that whereas within the Parich Church ol Pet worth the ſaid 
5. July, 16 Jac: and from time whereof. cc. there was, and yet 
is, a little Chappel on the Nozth part of the Chancel, called the 


Parſons Chancel, parcel ot the Church; And whereas the laid 


5. July, 16 Jac. and from time. whereof; #c. were ſeats placed in 
the ſaid Chancel : And whereas the Plaintiff, and all thoſe whoſe 
Eſtates, cc. from time. whereof, cc. have uſed'to repair and 


fuſtain the ſaiv Chancel, and the ſeats therein, as often as nad Ame 365. 


required; By reaſon whereof he and all whoſe Eſtate, ec. he hath 
in the ſaid houſe, have uſed fo2 him and his Family, to ſit in the 
ſeats of the ſaid Chancel; and to bury the perſons- dying within 
the ſaid houſe, in the ſaid Chancel ; and that none other during 
all the ſaid time, without their licenſe, uſed to ſit there, oꝛ to be 
buried there: That the Defendants præmiſſorum non ignari, 
malitiosè impediverunt him to enter and ſit in the ſaid ſeats in the 
ſaid Chancel, to hear Divine Service, from 5. July, 16 Jac, 
until the firſt of May, 18 Jac. whereby he could not enter into 
the ſaid Chancel, and ſit within the ſeats thereof, to his damage 

of fozty pounds. The Defendant pleads , that the Earl of 
Northumberland, the fozeſafd 5. July, 16 Jac. & ſemper poſtea, 
was ſeiſed in fee of the Þono2 of Petworth in the County of 8. 
And that the laid Chancel is parcel of the ſaid Honoz 3 And that 
the Defendants the ſaid.5. Julii, 16 Jac. being Servants to the 
ſaid Earl, and reſident in the laid Þonoz,divers times afterwards, 
until 1. May, 18 Jac. when Divine Service was celebzated in the 
ſaid Church, ſate in the ſeats of the laid Chancel, by command of 
the ſaid Earl, to hear Divine Service there; Quz ſunt eadem 
impedimenta, whereof the Plaintiff complaineth. And upon this 
the Plaintiff demurred 3 Firſt, becauſe they plead, that it is par- 
cel of the Honoꝛ, which cannot be; Fo2 being alledged, that it 
is parcel of the Church, it cannot be parcel of the HÞono2 : So 
the ſubſtance of the Declaration is not anſwered. Secondly, 
Becauſe ft is ſappoſed by the Declaration, that they diſturbed 
him totally to enter into the Chancel, and to ſit there; which 
is not anſwered by this Plea: And of that opinion was the 
whole Court, that the Bar was not good. But then exception 
was taken to the Declaration, becauſe he pzeſcribes to have 
that liberty appertaining to his houſe, and doth not ſhew chat 
it is an ancient houſe ; otherwiſe he cannot preſcribe thereunto, 
as in the caſe, 6 Eliz. Dy. 71. of Ale-Brewers Park : Sed non 


allocatur; F02 the Court ſaid, there was a difference when one Hob 44: 


preſcribes to have an Office, and the p2ofits thereto, he ought 
to ſhew it to be an ancient Office; And fo2 a cuſtom in a Uill, 
he ought to ſhew that it is antiqua Villa: But when it is ſuppo⸗ 
ſed, that he is ſeiſed in fee of a capital Meſſuage; and time, — 

d 
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had to that appertaining, ac. it is therein int iuded, that it is an 

Peſfſuage, and might have ſuch a paiviledge- Setondly, 
It was objected, that this allegation of the diſturbance was it, 
without alledging a ſpecial diſturbance, how he was diſturbed par⸗ 
ticularly : Sed noo aliocatur ; Fo it ſufficeth to alledge a genera{ 
diſturbance: Do it is uſual to alledge it in an action fo? diſturbing 
one to ule a Fair o Market, oz to hold Court, and take the pjo- 
fits. And an expꝛeſs peeſident was citedin this Caſe : whereupon 
this Declaration was framed in the new Book of Entries, fol. 8. 
the Caſe of Ste John Harvey, where he pzeſcribed to have to his 
Pannoz of Ravenſcroft a burying-place and ſeats within the 
Church of Hardinſton; and fa diſturbance of his burying there, 
de bought his Action 3 and adjudged fo2 the Plaintif there : 
Wherefoze it was adjudged fo2 the Plaintiff. 


Term Ella, 
Anno decimo octavo JAC O BY Regis 
© Banco > Regis. = 


— 
—— 


I Emraydar, In this Vacation. betwixt Michaelmas and (1) 
Hillary Term, Sir Henry Montague Chief Juſtice of the 
Kings Bench, was made Lord Treaſurer of Exgland, and 
A. form wntthe Exchequer by a ſpecial Commiſſion direct- 
| Aae the Lord @haneellor and Barons, becauſe it was in Vaca- 
riom time; notwithſtanding which he exerciſed his Office of Chief 
Juſtice, as in taking of Statutes, filing Bail, &c. during all the Va- 
cation, becauſe he had not any Writ — g from his place of 
Chief Juſtice, & c. And Sir Haury Lelvertem the Tn Attorney, was 
removed, and Sir Thoma Cevertry of the Iaver-Temple, the Kings 
Solicitor, made Attorney ; Reberh Heath, of the Inzer-Temple, Re- 
corder of Londom, made the Rings Solicitor 5 and, 
of Qrojer-lan, made Recorder of London. 


Hulbert 267.8 Long, Mich. 14 Jac, Rot. 243. 


Ebt upon a Bilk obitgato; l thirty tiwo pounds 2 
7 thillings and te: The Defendant demanded ane 3 
G04 ok the Bllt, and it * two ponds four ſhillings and 
| ſeven pence ; fqthrery fo2 thirty, 00 ＋ fo2 pounds: And fo2 
thts 375 it was vemnrred, and adjudged fo? the Plaintiff, Vide 
Ard 9K. 7. 16. Co. 10. 133. Osburns Cale, 


—_ verſus Weight, Ell. 5 Jac. Rot. 1 15 10. 


Rohibition in the Common Bench: The Caſe was, The | (3) 

Pu aum Covent of Harfietd Broad- oak in the County of lb. 5. 
wx , as feilen in kee at Rectory avg of Hatfield 1 cr. 423. 
Broad: oak, und at a Farm call . Bariſh; 


Time whereof, ac. ſat - ot the 
Tine bi 27 11 5 pi 19 45 ane an — H. 
d. the ſaid Rin ot if ka ED 12 9 eld, and their pol⸗ 


ſcſſigns, to the zazels Reg anno 30 H. 9. The 
Paiozelg and ung gf Rein rofted, ſurrender their 
poſſeſſion ta King H. 8. Intra ts ww; tatute of 31 H. 8. was 
made; the Rectozy of Ha eld was granted unto Trinity-Col- 
ledge in Cambridge, Wha let it to the Defendant : And the faid 
12 12 Hatkeld was i terwards granted to one who let it to 
the K ntiff,. The Defe ſued the Plaintiff in Court-Chriſti- 
02 Tythes of the ſaty Farm; and he bꝛought honey a 
TOAIDITIOR 


* —  ——— 
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Hob. 308. 


I Cr. 424. 


Co. 2.47. b. 
Hob. 296: 


Hob. 44. 


1 Cr. 425. 
Hob. 309. 
Ante 453, 


Ante 58. 


Jones 4. 


Prohibition containing all this matter; And it was thereupon 
demurred : And after argument at the Bar and Bench, Judg- 
ment wag given fo2 the Defendant, that conſultation ſhould be 
awarded; Fo2 Hutton, Winch, and Aobert reſolved fo2 the De. 
fendant 3. Firſf, then held, that Appꝛopziations to ſuch Abbeys 
were given to the King by the Statute of 27 8.8. Fo2 all Tythes, 
Churches, #c. to them belonging, and what concerns any wap 
their pzofits, are given. Secondly, Becauſe very much of the 
poſſeſſions of ſuch inferiour Puozies conſiſted in Recozies ap- 
pꝛopꝛiated, and the intent was to give them to the King. Third⸗ 
lp, Pzortes and Synodals were reſerved to the Biſhop ; Foz 
they pꝛoperly belonged to the Biſhop out of the App2opztations, 
Fourthly, Becauſe there is a ſaving of all Rights and Jntereſts 
of all perſons, others than the Founders, DcſIo2s, and Patrons ; 
And if the Appꝛopꝛiation it ſelf ſhall be diſſolved, by the diffoly- 
tion of the body whereto it was annexed, it never was the in. 
tent that the Advowſon ſhould retom to the Patron; where: 
foze this ſhews the intent of Statute, that it ſhould be given 
to the King, and ſhould never be diſſolved. A ſecond point 
reſolved by them, was, that a perpetual unity of a Church ap: 
pꝛopziated, and the Land, is not any diſcharge ok the Tythes 
of it ſelf + And the Statute of 27 H. 8. doth not give any diſcharge, 
but gives only the poſſefſions as they were in the hands of the 
Abbots 3 And that refers tothe poſſeſſions, and not to the Tythes 
out of them, which are collateral things. And lo there be divers 
diſcharges of Tpthes; Firſt, Real Compoſition, which a Lay: 
man may have. Secondly, Diſcharge by reaſon of ozder, as Ci- 
ſtercians, &c. Thirdlp, By reaſon of papal Bulls. Fourthly, 
By Pꝛeſcription, which ought to be only by a Spiritual Coꝛpo⸗ 
ration: And if the Statute of 31 H.8. had not been made, the 
perſonal diſcharge, as by Bulls, oꝛ by reaſon .of o2der, had ban 
diſcharged alſo, fo2 that the perſons to whom they were annexed 
were diſſolved : therefoze, to pzevent it, the Statute was made, 
which oꝛdains, that where any Monaſterp was diſcharged from 
the payment of Tythes, in ſuch caſe the King ſhall hold the 


Land diſcharged ,. notwithſtanding the Cozpozation to which 


ſuch Pꝛiviledges were atinered be diſſolved; And there is 
not any clauſe to this purpoſe in 27 Hen. 8. And this Statute 
of 31 H. 8. doth not extend to Monaſteries difſolved by the Sta- 
tute of 27 H. 8. therefoze this reaſon of unitp of poſſeſſion is 
not any diſcharge in it ſelf of the Tythes; And the Statute 
of 31 H. 8. doth not extend to the Land in quefffon , becauſe 
it doth. not intend to give a diſcharge, but to the Lands which 
came to the King after the fourth of February, 27 Hf. 8. And 
theſe Lands in queſtion were not given within that time, 
therefoze the diſcharge given by the Statute of 31 H. 8. doth 
not extend unto them. Sx fo? this, Coke lib. 2. Green and Bal- 


ſers Caſe, fol. 467. a. Lands given by the Statute of Prim. * — 
have 


— 


— 
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have not the benefit of the Statute of 31 H. 8. And all the clauſes 
of 31 H. 8. which touch the poſſeſſion of the Monaſteries, have 
relation to thoſe Lands which came unto the King after the fourth 

of February, 27 H. 8. And although this clauſe of diſcharge of 
Tythes be in general terms, yet it ſhall have relation to the 
Lands which were befoze mentioned: Alſo in the clauſe it is 
mentioned, which were the ſaid Abbots, which is to be intended 
ts be the Abbey mentfoned in the ſaid Statute of 31 H. 3. And 
Juſtice Hutton cited a Judgment in the Exchequer. in the point, 


betwirt Liver and Read, 37 Eliz. But Warburton Juſtice argued jones 4. 


to the contrary 3 Fo? he held, that Appꝛopꝛiations were not given 
to the King by the Statute of 27 H. 8. TWherefoze to ſupply that 
defen, the Statute of 31 H. 8. was made; Therefoze thoſe Ap- 
Poprtations being given by the Statute of 31 H. 8. the ſaid diC- 
charge extends unto them. \ Secondly, the intent of the Statute 
of 31 H. 8. was to give equal diſcharge to the one as to the other, 
as well to the Land given by the Statute of 27 H. 8. as to the 
Land given by 31 H. 8. And upon this reaſon is the Caſe of the 
Land of the Pꝛioꝛ of S. Johns of Jeruſalem, in ro Eliz. Dyer. But 
notwithſtanding, conſulation was granted, Note, This Caſe is ſo 
reported by Juſtice Jones, p. 2, 3. 


Emorandum, The firſt day of February this Term, Sir Fames 
Lea late Attorney of the Court of Wards, was made chief 
Juſtice of the Kings Bench, and the Lord Chancellor came and 
fate in Court; And Sir James Lea came betwixt two of the Kings 
Serjeants unto the Bar, where the Lord Chancellor made a ſhort 
Speech unto him, of the Kings favour, and reaſons in electing him 
tothat place: And he being at the Bar, anſwered thereto, ſhewing 
his thankfulneſs, and endeavour in the due execution of his Office. 
He then went into Court, and had his Patent delivered him; which 
was openly read, and was a ſhort recital only, that the King had 
conſtituted him to be chief Juſtice there, commanding him to 
attend and execute it; It was under the Great Seal; He was then 
ſworn. 


Johnſons Cafe. 
Ohnſon Innholdet of the Red-Lion in Holborn, was endiced 


upon the Statutes ok 13 R. 2. & 4 H. 4. Whereas the com- , _ 


(4) 


(5) 


mon pꝛice of Dats in Brainford betwixt the firſt of March, 15 Jac. c. 21. K 28. 


and 1. Martij,17 Jac. was not above the rate of 20 d. pro quolibet 
modio; That the Defendant, exiſtens communis ſtabularius, ſold 
diverſis ſubditis Dom. Reg. infra — in Holborn, 

itt two 
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Ante 365. 


Ante 352. 


Ante 214. 


two hundzed buthels ok Dats £02 two ſhillings eight pence. the 
'buſheLcontra formam Statut. in hujuſmod. caſ. edit. & proviſ. The 
Defendant pleaded Not guilty, and found againſt him: and 
now divers Exceptions were taken to this Indictment; Fir, 
Becauſe the Defendant hath not any addition; And by the Sta⸗ 
tute of 8 H. 6. every Envicment 92 Pꝛoceſs, whereupon any ig 
endiced, ought to have the addition; Therefoze the Endiament 
was void: Sed non allocatur 3 J the Court ſaid, true it is, 
that an addition ought to be in Endictments: And ik a party 
be Dutlawed , and there be not any addition, the party may 
aviod the Endiament fo2 want of addition, $2 by exception 
thereto, upon his appearance: But when he appears, and 
doth not take Exceptions, but pleads ts the Iſſue, and it is 
found agaſnft him, he admits it, and hath paſſed by the ad: 
vantage, and cannot now take exceptions fox want of addj- 
tion. Another exception was taken, becauſe the Endictment ts, 
Quod commune pretium in mercatis, &c. was not, ultra 20 d. 
the buſhel , which is uncertain ; Fo2 it is not ſaid what was 
the pzice, which ought preciſely to be ſhewn; Foz he is to fo}: 
feit by the Statute 4 Hen. 4. fo2 every buſhel (old by him over 
and above the common pꝛice in the Market, the quadzuple value; 
and therekoze he ought to ſhew what was the common pꝛice in 
the Market: Sed non allocatur. ꝗ third exception was, becauſe 
the Endiament is, Quod commune pretium pro quolibet mo- 
dio avenarum non fuit ultra, &c. where it ought to have bien 
pro modio, M pro aliquo modio, und not pro quolibet ; Foz as 
this Endiament is, although divers buſhels be ſold at above 
twenty pence, if every buſhel be not (old at that peice, it is an 
offence, which ought not to be fo alledged: Sed non alloca- 
tur. A fourth exception was, becauſe the Endicement is, 
Quod Johannes Jonſon exiſtens communis ſtabularius , ſold, &c. 
which infers, that he was a common Þoſtler at the time of the 
Endictment, and not at the time of the offence committed: And 
it was compared to an Endiament upon the Statute of 8 H. 6. 
which hath been oftentimes diſcharged as void; Foz that is, 
that one ſuch entred into Land, exiſtens liberum tenementum 
of the ſaid J. S. which might be at the time of the Endia⸗ 
ment, but not at the time of the Entry; And it ought to be 
certain, and not by intendment: Sed non allocatur ; Fo? there 
the oftence is not referred to the time of the entry into the Land 
pꝛeciſely, being referred to liberum tenementum: But here, it 
is to the perſon, which may be well intended at the time of 
the ſelling, ac. as 28 H. 8. Sciens canem ad mordendum oves con- 
ſuetum, &c. refers to the perſon, and to the time of the offence. 
A fifth exception was taken, becauſe the Endiament is, Thar 
he fold within his Manſion-houſe, and doth not {ay within 
his Inn: Sed non allocatur; Foz it ſhall be intended 
to be all one. A ſixth Exception was taken — 
0 


— 
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ſold diverſis ſubditis Domini Regis, and doth not ſay, hoſpitibus ; 
noꝛ to be expended fo2 pꝛavender; Fo? otherwiſe it is no offence, if 
he doth not ſell them fo2 pzovender to be expended in the houſe : 
Fo if he ſell them in grofs to be carried into another Country, oꝛ 
Realm, it is not any offence within this Statute. : Sed non allo- 
catur. Aleventh exception was, becatiſe it is not hewn what 
time he bought oz ſold theſe Dats, and it might be many years 
befo2e, and therefote he ought to have expeefiy (et ſoꝛth the preciſe 
time, and within the ſaid Markets, and ſold them within the ſa(d 


time, otherwiſe there is not any peciſe offence ſewn : Sed non Ante 603. 


allocatur ; Wherefote it was adjudged fo2 the Ring, Nose, This 
was the firft Caſe which was adjudged by Sir James Lea, after he 
was Chief Juſtice, upon the firſt argument, by the importunity of 
Sir Thomas Coventry the Kings Attorney, who pretended to have 
the more ſpeedy diſpatch for the benefit of the Commonwealth: 
And that many Of theſe faults were aided by the conchufion of the 
Endictment; That theſe offences were: done againſt} former Sta- 
tutes, &c. TESTES 170 I N 


Sir Henry Snelgar verſus Henſton. 
D Eplevin of the taking of four Benn; The Deferdantavows 


fo2 Rent reſerved upon a Leaſe fo2 years, of the moity of the Rell. 559. 


Land, whereof he was Tenant in common with Str Henry Snelgar, 
rendzing one hundꝛed pounds per annum; And that this Leaſe 
was aſſigned to Sir Henry Snelgar; TUAherefoze he diſtrained: And 
it was demurred, whether one Tenant fn common may diſtrain 
upon the other; And adjudged, that it might be, where he comes 
in, under the Leſſee : And the diſtreſs may be taken in any part of 
the Land: 7Tlherefoze the Defendant had retorn. It was then 
ſurmiſed on the Defendants part, that fozty Beaſts were taken 
and impounded, and all the fozty were not delivered back again, 
and therefoze pꝛaped that the Sheriff ſhould make deliverance 
unto him of fozty 3 fo2 four Beaſts were not a ſufficient diſtreſs; 
And he had taken ſecurity of the Plaintiff to pzoſecute fo2 foꝛty 
"Beaſts taken; wherefoze the Sheriff ſhould deliver all the Beaſts, 


02 his Bond to pꝛolecute: But the Court denied it, fozaſmuch ag Ante 363. 


the Plaintiff had declared but of four Beaſts taken, and the De⸗ 
fFenVatiEagreed, that four were only taken, and avows. fo2 them, 
he is therefoze now without remedy: But he might in his Avowyp 
have ſhewn that fozty Beaſts were taken, and have avowed fo? all, 
and pꝛayed retomn of all, although the Plaintiff had not declared 
of ſo many; But becauſe he hath not done ſo, he is without re- 
medy to have retoꝛn of mote than he avows fo? the taking, 


Ifit 2 
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Parker verſus Brown. 


Sſumpſit: TUhereas he was Suitoꝛ to the Sheriff of Middle- 

ſex, to obtain the Dffice of Under-Sheriff foꝛ ſuch a year, 

and to be made Unver-Sherfff fo2 the ſame year, and was very 
likely to obtain the ſaid place; Foz which the Defendant alſo at 
the ſame time was a Suitoz 3 That the Defendant in conſidera: 
tion the Plaintiff would veſiſf his Suit, pzomiſed to the Plaintiff, 
if he obtained the ſaid Dffice,and was made Under ⸗Sheriff, to pay 
unto the Plaintiff 20 1. fo2 ſuch a Gelding, which the Plaintiff had 
delivered unto him: And alledgeth in facto, that he delivered to the 
Defendant the ſald Gelding ; and that the Defendant was made 
CInder-Sheriff, and executed that Office koz the ſaid year : Any 
that he had not paid, cc. Upon Non aſſumpſit pleaded, and Uerdig 
found fo2 the Plaintiff, Judgment was given in the Common 
Bench fo2 the Plaintiff; And now Error bzought in the Kings 
Bench: And the Erro? inſiſted upon, was, That this is no lawful 
no2 valuable conſideration. But all the Court held, that the con- 
fideration was good and valuable; Foz by this means the Plain- 
tiff deſiſted from his Suit, and the Defendant obtained the ſaid Of- 


fice : TUherefoze the Judgment was affirmed. 


Termino Paſchæ, 
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Benſon and his wife verſus Hall and his wife. 


Lion kus theſe wows by the Feme, of the Fewe, Thou (2) 
| perjured Beaſt, I will make thee ſtand upon a Scaffold in 


| the Star- Chamber. It was moved in arreſt. of Judg- 
ment, that theſe woꝛds be not actionable, being ſpoken 
adjecively, not poſitively, Thou art a perjured Beaſt : But it wag 
adjudged that the Action well lay; Fo2 the laff wozds do not mitt- 
gate the fozmer, but ſhew what, was her intent in theſe wozds. 


Bothe verſus Crampton: 


* A Sſumplit : Thereas a Legacy of 401: was deviſed to the (2 ) 
Plaintiff by J. S. who made the Defendant his Executoz3 © 

nd that divers Goods came to the Defenvants-hands, and the 
Plaintiff intended to ſue him-fo2 that Legacy; That the Defen- 
dant in conſideration the Plaintiff would foꝛbear his Suit, at ſuch 
a time pzomiſed to pay, ec. Upon Non aſſumpſit pleaded, and 
found fo2 the Plaintiff, it was moved in arteſt of Judgment, that 
the Declaration was not good, becauſe he doth Hot aver that he 
had A4/ees at the time of the pꝛomiſe: Sed non allocatur; Foz it | 
ſhall be intended he had, otherwiſe he would not have made ſuch a Ante 602.4 
p2omile : TAherefoze it was adjudged fo2 the Plaintiff, 


Swadling verſus Piers, Mich. 18 Jac. Rot. 49. | 
El firmæ of a Leaſe of Cythes; And doth not ſhew that 3 
it was by Deed : And becauſe Tythes cannot paſs without Ante 272. 137. 


Deed 3 After Uerdict fo2 the Plaintiff, exception being taken foz 
this cauſe, it nas ruled to be ill, and adjudged koꝛ the Defendant; 


* 5 5 Hayton 
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Hayton verſus Wolke, Mich. 17 Jac. Rot. 290. 


Rror of Mitgnait in he CamiealBtnch! The Cale was 
ſuch, John Sg — of * — — bonis non 
admimiſtratis hy Johbp Talbot, Executo: of the ſaid John Aldrich, 
red by John Arthigel (Oviattiitrater of the tam je” 
Aldrich) bꝛings Debt upon à Bill of 40 1. againſt Hayton. 
Defendant pleaded, thac che lain John Aldrich made the ſaid John 
Talbot his Executoꝛ, who adminiſtred, and afterwards died, and 
made one Benjamin Roblet his Executoꝛ, Qui ſuſcepit onus execu- 
tionis teſtamenti of the ſaid John Talbot, and adminiſtred divers 
of his nods : Mbich Fenjamin is pet alive. The Plaintiff 
replies, Quod bene & verum eſt, that the ſaid John Aldrich made 
be Lal Joh Talbor his Erecatoy, who ammtiiffred. the Gouds, 
and afterwards died, and made the laid Benjamin Roblet 15 
Erento: But he: rthes ſaith that the ſaid. John Talbot 1d 
movethe:Wdl.of' the :faid' Joiwn Aldrich: And that the (af0 Bes- 
Ann. Rohlet, ante quod ſuſcepit onus executions teſtament of 
ide laid Jon Talbot; refuſed befoze:the Dyvinary, ſuch a pear, dap, 
and place; to be Executoꝝ tothe ſaid john Aldrich, 02 to ab miniſtet 
his Goods, as Executo2 unto him; And hereupon the Defendant 
demurred, and it was adjudged foz2 the Plaintiff in the Com- 
mon Bench: And now Error being bzought, the Erro2 was al⸗ 
figned in matter ho am 53 6 off *.* the Replication is a de⸗ 
parture fron} che Des he luppoſeth John Talbot 
to be Exeentoz to John a0 4 the Bentele it is 
alledged, that ie died b ol the ent, ſo as be 


was neder Executos, e 10 the Declaration: But 
it mag thereto anſwered by! n Derjeant, that it was not 
any denartzue; hut tab mei with the O Peaſant Fe i theta 
was —— hy Jahn. 5 | 


Evecuts cannot be 


©  Executo2 to Jens Fry 5 — . 0 372. 4.(econdyueſtion 


was made, whether he might take upon him to be Erecuto2 of 
John Talbot, 5 ufe to be Exe of John Aldrich.: And the 
was with the — - — Crit of 


abe wee 1 505 an is: ny ag Cree how 

he was Executo, quoad Mn 125 Ws 145 nas, ſolute Execu⸗ 

44 yr e de 5. bad not pꝛobed the ill: And then, when he died 
without pꝛobate, the firſt Teſtatoꝛ died inteſtate. Secondly, they 
held, that he might well aſſent to be Executoꝛ to the one Teſtatoz, 
and refuſe fo2 the other; and not like to the caſes put of aſſign- 
ing Dower upon condition, o2 to afſent unto Legacies condition: 
tlly, oꝛ to aſſent to one part of an Cſlate in a Legacy of a term, 
. 9 
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02'to an Attdꝛument, to part and not to al: Fod theſe Mills are 
ſeveral, and therefoze he may aſſent to be Executoꝛ to the one, and 
not to the other: Mhereupon the Judgment was affirmed. Vide 
Co. lib.9. fol. 41. Henſlows Caſe, Dy. 367. 34 H.6.14. 44 Ed.3.16. 


Amcotts verſus Catherich, in the Exchequer. 


Reſpaſs by Quo minus in the Exchequer, fo2 Lands in Pen- (5 

chard in — — he Durham: Upon Not guilty pleaded, 
and a ſpectal Uerdic found at the Afſiſes in Durham, the Caſe was 
fuch ; Baron und Feme Tenants fn (pectal tali, hav Iſſue, the Ferre 
dies, Matthew Amcotts the Baron thakesa D&v of Feotfment to 
the tiſe of Himſelf fo2 like, and after to the ufe of Axelander his ſon 
in tail, and Letter of Attoziey to make Livery : Beloze Livery is 
made, he takes Suſan to Fee, and after Livery was made to thoſe 
uſes, the Baron dies; The tenant endows Suſan, toho takes the Oe⸗ 
kendant to pusband: And Alexander the Son enters, and baings 
Trefpaſs : And whether the 7 — was well affigned, was the 


queſtton ; and argued at the Exchequer Bar two feveral Terms, 

The firſt queſtion was, Whereas Baron Tercait in ſpectdl tail 

with his Feme, having Ifſue by her, and the dies, and he taking a 

ſecond Fewe, makes a Feoffment, Whether this ſecotid Feue be 

dowable of this poſſeſſibri, and that the aſſignment of Dower unto 

her were good. Secondly, Abmitting the were dotvable, yet inaf- 

much as this Livery was made 8 Deed of Feoffinent, ſealed 

befote the Coverture, yet erecutev after, to the ule of the Baron 

fo2 life, whether ſhe he now _ : And it was tefvived, and ſo 
adjudged, that ſheW not dowable; Foz this Lfvery doth not gain 

unto the Baron any new Eſtate; But being eodem inſtanti dzawn 

out of him, it doth not gain unto hlin any ſeifin, whereof his Ferre 
is dowablez Foz at the firſt befoie his Feotfitient, he hav not any 7. 1. 3rd. 
Eſtate whereof the Fee Was towable , being ſuch a Tenant in 

tail, that his Iſſue by his fecotiv Feme could not inherit, 44 Ed. 3. 

24. 46 Ed. 3. 24. Then when he hath not any Effate befoze the 
Feoffment, whereof the Fe»-e wis vowiblez, he hath not by his 
Fevffment gained any ſuch Eftate to make her dowable; As where 

Tenant fo? life makes « Feofſitient, as 3 H. 4. 6. 62 a Joytitenat 

make a Feoffment, as 34 Ed. 1. Doiver 178. Ad Tanfield cited, 

that it was adjudged, where a matrien man took a Fine, and by cerlt zr. 6. 
the lame Fine tendꝛed the Land to another in tail, his Feue ſhallt 
not be endowed thereok; Becaule although he twk it in fee, vet it 

is inſtatitly out of hum, Wherefoze here, et. And fo? the other 

point, it is not n eſtionable: TWhetefoze it was avſuvixed 

fo2 the Plaintiff. 
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Bythal and five others verſus Harris. | 

Rror by them ſix, to reverſe a Judgment in an Ejectione firmæ: 
E The Defendant in the wit of Error pleads outlawꝛy againſt 

one of the Platntiffs : And it was thereupon demurred, be⸗ 
cauſe this is an Action not to recover any thing, but to reſtoꝛe them 
to what they loſt, and todiſcharge them of damages and fines: But 
it was agreld, that if two Plaintiffs in Debt be barred, and bꝛing 
Error, the Dutlawzy againſt one is a good bar againſt the other, foꝛ 
purſuing the Error becauſe they be to recover. And Houghton held, 
that this was a good Plea in a TUrit of Error, and relied upon the 
Book 33 Ed.3. and that other books are direc in point: But Sir Ja. 
Lea,Doderidge,and Chamberlain è contra; Foz this being a ſuit by 
way of diſcharge, wherein he ſhall recover nothing; and they being 
infozced to joyn, becauſe one of the Plaintiffs was a Defendant in 
the fozmer Acklon; and if they had not joyned in Error the now De⸗ 
fendant might have named one who was outlawed, who was De- 
kendant in the founer Action, and ſhould have joyned with them in 
this acion,and ſo they never ſhouldhave any remedy: And it would 
be very miſchievous,upon an Outlawꝛp in caſe of Error, Attaint, oz 
Audita querela, which are only by wap of diſcharge, if it ſhould be 


any bar, this TUriit being but a Commiſſion 3 Therefore they all 


agried, that it was not any Plea : And therefoze awarded, that he 
ſhould anſwer to the Erroz. Vide Co. 6.25. Ruddocke 29 Aſſ. 35. 
35 H. 6. 17. 2 H. 4. 16. I H. 5. 14. | | 
Sir William Reads Caſe. 

yi. Will. Read being outlawed upon an Endictment koz not re: 

pairing of a Bꝛidge, was admitted to his Writ of Error, and 
moved to purſue it by his Attomey,and to put in Bail, and not to 
appear in perſon : But Fanſhawe and all the Clerks of the Crown 
Oklice affirmed, that none might afſign Error upon an Endiament, 
but he ought to be in perſon, and put in Bail in perſon: whereupon 
the Court greatly pitying Sir W. Reads Caſe (becauſe he was a 
perſon of 90 years of age, and infirm, and had kept his Chamber 
fo? infirmity fo2 a year and moꝛe) conferred with the Attoꝛney Ge⸗ 
neral,how it might be done: But they all reſolved it could not be 
admitted, being againſt the courſe of the Court; and doubted whe- 
ther the Kings Paivy-Seal would aid him: Me was thereupon 
bꝛought fromhis houſe ten miles from London in an Moꝛſliter upon 
mens ſhoulders, to the bar, and came into Turt, and aſſigned his 
Error, and put in bail to pꝛoſecute, cc. And the Erro2 aſſigned was, 
that he was named in the Endicement and Exigent, Willielmus 
Read miles de comit. Midd. whereas it ſhould have been, de (ſuch 
a place) in comit. Midd. alledging ſome place certain within the 
County: And koꝛ that cauſe the Outlawꝛy was reverſed. 


Termino 
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Gardiner verſus Norman. 


Jectione firmæ of a Leaſe .of Sir Arthur Capell: Upon Not 
"guilty pleaded, upon svidence to. the Jury at the Bar, a leaſe by 
Indenture was ſhewn in evidence, in the name of Sir Arthur Capell 
and Elizab. his Fee, being the land ot the Fee, which was ſigned 
and ſealed by the Baron und Feme, und d etter gt ꝗttoꝛney by the Ba- 
ro und Feme to deliver it upon the Land in their names; and he 
delivered it in / both their names: But hecauſe the Declaration was 
of a leafe of Sir Arth. Capells oulꝝ and not in thename of his Feme, 
exception was taken ; aud Doderidge, Chamberlain, and Lea chief 
Juſtice, held, that the Declaration. mas good; Fo2 the delivery by 
the Attoꝛney is a vold CUarrant, as to the Feme, and ſo it is the leaſe 


(1) 


ot the Baron only: But il the Leaſe had bien an on the Ante 553, 
| nd 


Land by the Baron and Fem it had hirn a good L. 


4 : 


Co. 3. 35. be 


he ought to have declared,acwmiugly 3 But nabo t is the Leaſe of «cr. 16. 


the Baron only, aud nos voidable, but vain ag Feme .: There. 
-fore the'Declaration is good. But Houghton Julficg poubtedthere: 
of, Allo they held, chat where queſtion, was betjvirt-the.-Lozd and 
"Cppyholdev,where the Lond alſeſeth af ine ot. 13 1. to, 1 70 ya 
-Copyholderzand appoints it to he;paid-at this Capital yas eof 
-theBannozthes months after, any the Copyhafder paetend ng. the 
Fine to bs certain, (that is $0:ſay, tuo vear Na e at 
the day of alleſſing the Fine, accmding to che rent #02 two. peats; 
but at the day appointed on the nayment thereok, cometh not thi⸗ 
ther to ertuſe his. non · payment, noꝭ makes any other refulal, that 
in Law this is a-foxfciture ol his Conubold: 2 1 10 wipe ie at 
the day affignen him lo the payment, and had then tendzed t : to 
- years quit · tent, being athe Fine certain: ue g,tathe.tuſfom, 
--though not tho Fins alſſeſſed and demanded Low, it had not 
* been a foxfeiture. ' 5 N By 


Nee nie. 
; Rands as Peck; Trin, 19 Jac. 


De fn the Detinet s Foꝛthat the Delendant guad unto him 600 
© £Gflders monetæ Poloniæ: Aud declares. upona Bill abligatozy, 
wherein the Dekendant was obliged ta pay untohm 500 gilders of 
legal money Poloniſn, viz. ad valorem a0 l. legaligmonetz Angliz : 
And that the Dekendant had not pald unta him the ſaid 220 l. mone- 
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Ante 96. 
Hob. 263. 


Poſt. 6 19. 


tinet, becauſe it is upon a Bill obligatoꝛy : But it ought to have 
bien in the Debet and Detinet. Vid. 34 H. 6. 12.9 Ed. 4. 49. Book of 
Entries 157. & Mich. 3 Jac. betwixt Draper and Raſtall : Sed non al- 
locatur; Foꝛ inaſmuch as he is not to recover the Gilders, but the 
value of them found by the Jurp, and the demand is not of any ſum 
certain, and the value is not known to the Court, the demand is god 
enough in the Detinet. And Houghton ſaid, that was the reaſon why 
an action againſt an Executoꝛ fo2 the Teſtatozs debt (becauſe it is 
not certain what ſum he ſhall recover, but only accozdingtothe et. 
he hath in his hands) hall be bzought in the Detinet: So it ſhall be 
here, where the ſum is uncertain, and not known to the Court, the 
action ſhall be bꝛought in the Detinet only, and the tertainty which 
he ſhall recover ſhall be made by the Jury: And therefoze the Acton 
is well bꝛought. A ſecond objection was, That the Action bꝛought faz 
the gilders Poloniſh,ts an Engliſh and not a Latine wozd, whereas 
it ought to have bien a Latine woꝛd, with an Anglicè: Sed non al- 
locatur; TUherefore it was adjudged fo2 the Plaintiff, 
Hall verſus Walland, Paſch. 19 Jac. Rot. 423. Leiceſt. 

"*Rror of a Judment in the Common Bench, in an Aſſumpſit, 

L. where the Platntiff declared,Whereas Will. Mabbs was poſſel⸗ 
ſed of ſuch Land in Melton Mowbrey, pro termino diverſorum an- 
norum of the Demiſe of John Woodward Eſq; And whereas there 
was communication bet wixt the ſaid Will. Mabbs andtheDefendant 
fo? his Eſtate and Intereſt, the Defendant 27. Apr. 18 Jac. apud Mel- 
ton Mowbrey afoteſaid, in conſtderation the Plaintiff would pꝛo⸗ 
cure the laid Joh. Woodward to licence the ſaid Will. Mabbs to affign 
his Leaſe and Jntereſt to the ſaid John Wolland, pꝛomiſed he would 
pay all his charges, and as much as he deſerved fo2 obtaining there- 
of, not erceding 44 s. And alledges in facto, that he poſtea, viz. 27. 
Junii apud Melton Mowbrey prædict. pꝛucured the ſaid John Wood- 
ward to grant this licence; and that he paid unto him therefoze 20s. 
and the ingroſſing thereof coſt 405. and deſerved fo2 his pains 10s. 
And that the Dekendant, licet requiſitus, had not paid, cc. The De: 
fendant hereupon demurred, and adjudged fo2 the Plaintiff, and 
Error byought;The firſt Erro2 aſſigned was, becaule it is not ſhewn 
in what County Melton Mowbrey was; ſo it doth not appear where 
the Land lies, noꝛ where the pꝛomiſe was made: Sed non alloc. Fo2 
Leiceſt. being in the Margent, it is always intended to be the Coun: 
ty where the Land lies, none other being mentioned. Vide Plowd. 
253. 275.39 H. 6. 14. A (econd Erro2 aſſigned was, becauſe he ſhew- 
eth not what term was to come, noꝛ that he was tied with any con⸗ 
dition to reſtrain him from alienation: Sed non alloc. Foz non re- 
fert how many ears were to come, noꝛ whether there was any ſuch 
Condition; Fox if the one will not buy, no2 the other ſell without 
licence, his pꝛoturing a licence is a ſufficient cauſe,4c.'TUherefoze 
the Declaration is ſufficient. Thirdly, Becauſe he doth not alledge 


the day not place where he expended theſe ſums: Sed non alloc. Fo? 


it is but a conveyance to the Action, and not traverſable. Fourthiy 
a f Ua 
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That he alledges the pzoiniſe ta be, ts pay tautum quantum meru- 
crit, and avers, That he deſerved 20s. which is an uncertain and 
void pzomiſe; Fo; it cannot appear what he deferded: And then en- 
tire damages being given, it is ill fo2 this caufe,and the Judgment 
erroneous fo? all: Sed non allocatur; Foz ſuch pꝛomiſe to pay tan- 
tum quantum meruerit, is certain enough, and he ſhall make the de- 
mand what he deſerves ; and if he demand too much, che Jury ſhall 
abzidge it accowding to their diſcretion: And in pzoof thereof two 


preſidents were ſhewn, the one in Hill. 17 Jac. betwirt Ive and Che- Ante 360. 


ſter, where a Tayloꝛ bzought ſuch an Action, and alledged a pzomiſe 
ts pay tantum quantum meruerit, foꝛ the making of ſuch garments, 
and recovered; the other in Hill. 11 Jac. betwixt Shepheard and 


Edwards, where a Phyſitian bꝛought ſuch an Action upon a pꝛomiſe ante 370. 


to pap tantum quantum meruerit, fo2 ſuch a Cure ; and avers that 
he cuted him, and deſerved 1001. And of that opinion was all the 
Court here: Cherefoze the Judgment was affirmed. 
Salmon verſus Swann & altos, Trin. 19 Jac. Rot. 28. 
Eplevin: Upon Demutrer,the Cale appeared to be, The King 
I ſeiſed in fe of a Farm called Chalk- farm, anno ſecundo Regni 
ſui, let it to the Earl of Northumb. and others foz 100 pears,ff Fran- 
ces Counteſs of Kildare, and wife to the Loꝛd Cobham, ſhuuld ſo long 
live, to begin after the death ol Henry Lo. Cobhamz and aàtterwards 
in the ſame year granted the Land in ke to Charles Brook, who 6. 
Dee. Jac. let it unto Page fo 21 years: Afterward in Octob. 5 Jac. 
the Earl of Northumb. and others the Leſſees fo2 100 years, grant. 
ed that term to the ſaid Charles Brook, Nov. 5 Jac. Charles Brook 
granted a rent of 20 1. per ann. to Sir Tho. Trever and others, 
During the like ok the ſafd Frances, wife to the Lo. Cobham : After- 
ward Henry Loꝛd Cobham died; The Defenvant as ſervant to the 
Gzantees of the rent, diſtrains upon Page the Lefſee fo2this rent: 
And whether this Diſtreſs were lawful oz not, was the queſtion ; 
and this reſted upon the Leaſe fo: 100 pears, whether it were in 


eſſe in Charles Brook, who had the Inherttance, and granted that 


rent, oꝛ if it were dꝛowned in the Inheritance; Foꝛ if it were not 
Nowned, then it ſhould avold the Leaſe fo 21 years,which was be- 
koꝛe this Rent⸗charge granted; and this term being in the Gzan- 
to2 who granted it, is ſtable to the papment of the rent: And it was 
reſolved, That it was dzowned jr 3 Fo2 notwith- 
ſtanding this Leaſe fo2 21 years, it is not lo ſevered fromthe rever- 
ſion, but by grant thereof to him who hach the Inheritance, the ku⸗ 
ture term is dzowned, and —＋ ſhall riſe again; and by conſe- 
quence this rent ſhallnot charge the poſſeſſion of the Termer, who 
had the Eſtate befoze the Rent granted, and comes paramount it: 
Ulherefo2e it was adjudged koꝛ the Defenvant. Vide 14 H.7.2.5 Ed. 


4 2 Th 72S -- | | 
Moor verſas Sir George Reignalls, Marſhall of the Kings Bench. 

\Ebt upon Eſcape againſf the Def. fo ſuffering one Alſop to 

eſcape,who was condemned in debt, and out-lawed after Judg- 


(4) 
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Ante 361. 
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Jones 14. 


Ante 108. 


Ante 135. 


Ante 135. 


Ante 384. 
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ment, and removed into the Kings Bench by Hab. corp. from Glo- 
eeſt. The Dekendant ſhews, that he never was taken in execution. 
And that after he had ban impaiſoned fo2 two years, he eſcaped: 
Whereupon the Plaintiſf demurred. The firſt exception was, be⸗ 
cauſe the action was not bzought tam pro Dom. Reg. quam pro ſeipſo, 
fo2 ſuffering an outlawed perſon to eſcape: Sed non allocatur.; ggz 
he may bꝛing his Action of Debt fo2 what he hath loſt ; and it wag 
certified by the Pꝛothonotary, that the Preſidents are both ways: 
TUherefoze it was adjudged fo2 the Plaintiff. | 
| Cave verſus Polewheel. 
Rror in the Ercheq.Chamb.of a Judgm. given the K. Bench in 
debt fo2 600 l. A Sc. fac. was awarded ad audiend.errores, retoꝑna⸗ 
ble x 1. Maij, 18 Jac. And there was not any ſuch day of adjournment 
in the Excheg. Ch. And therefore it was held clearly by all the Juſtt- 
ces and Bar.to be a diſcontinuance: And then it was moved, that 
the Pl. ſhould have allowance of a new wait of Err. coram vobis reſi- 
dent. which was taken under ſeal, and certiſied: and it was reſolved, 
that it lay not; Foꝛ they have power to pzocied by ſpecial Statutes, 
and they are directed by the Statutes, that they ſhall pꝛocted upon a 
TUr.of Err.awardedto the chief Juſt.of the R. Bench, to remove the 
Recoꝛd, c to reverle, oꝛ atfirm, c then to remandz e they have not any 
power to award execution; But that is to be done in the K. Bench: 
So when the Pl. is non⸗ſuited, oꝛ the TUrit dilcontinued, they have 
no moꝛe to do with it, but it ſhall be remanded, becauſe they have not 
any Recozd befoze them: And if it ſhould be permitted, that they 
ould have a wit of Error, quod cor. vobis reſidet, he might often- 
times diſcontinue,and afterwards have anotherTUrit of Error, and 
thereby infinitely delay the Pl. that he never ſhould have execution; 
and by Law he ought to have but one Superſedens: And although a 
pꝛeſident was ſhewn, Trin. 33 El. Rot. 682. betwirt Gyddy and Ser⸗ 
jeant Heale,where the TUrit of Error was diſcontinued by the non 
venue of the Juſtices, & q new wit of Err.cor. vobis reſidet byought 
and diſcontinued, and afterward a ſecond Crit of Error bzought, 
and theJudgment thereupon affirmed:And another pzeſident Mich. 
3 Jac.rot.290.betwitt Hadright and Skirden,where a TUrit of Error 
being diſcontinued,a new Mrit of Error was bzought coram vobis 
reſidet; and thereupon Etro? of infancy afligned,and found, and the 
Judg. was reverſed : And although it was affirmed by Hopnill,who 
was late Clerk of the Err. that there were many prefidents in that 
kind, vet all the Juſtices and Barons held,thattheſe pzeſivents were 
without debate: But fo? the reaſons befoze,they would not allow 


this Writ of Err.and that it was not allowable by the Statute; foꝛ 


it is newStat.and ſhall not be extended:And a pefident was cited 
to be betwirt Do. Tenant & Foreſt 14 Jac.where ſucha TUrtt of Err. 
coram vobis reſidet was bꝛought, but upon debate difallowed:And it 
was ſald, they had not here the Recoꝛd, but a tranſcript thereof; Fo? 
the Recod it ſelf always remains in the R. Bench: And koꝛalmuch 
as they may not award execution, they may not admit a Crit of 
Error, but accoꝛding to the woꝛds of the Statute. — me 
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Sir Paul Tracy verſas John Dutton, Hill. 18 Jac. Rot. 1036. 

Ebt fo 333 l. upon a Leaſe by Anne his wife dum ſola fuit to 

the Dekendant, rendꝛing 570 l. per ann. at the Annunciation 

and S. Michael, with a Nomine Pœnæ of 40 8. fo; every day the 
Rent ſhould be arrear, after thirty days from any the ſafd Feaſts: 
And ſhews, that marriage was had between them 1. Sept. 17 Jac. 
And afterward at Mich. 18 Jac. the rent of 2751. was arrear 3 and 
that upon 29. Oct. 18 Jac. he demanded the rent: And fo2 the rent 
of 2751. and 58 1. fo2 ſeveral ſums fozfeited, Nomine pœnæ fo 29 
days, after the demand, the action was bzought, Upon Non debet 
pleaded, a ſpecial Uerdic was-found, that the Plaintiffs wife 29. 
Sept. 18 Jac. demanded this rent of 275 J. of his (on, who paid it; 
and that the Baron 29. Octob. 18 Jac. demanded the rent, and none 
was there to payit; and that in 14 daysafter the payment, he heard 
thereof and diſaſſented, and bꝛought the action. The firſt queſtion 
was, TUhen a Feme Covert receives from her Leila the rents, the 
Leſſees not having notice of the Coverture, ( Fo2 here it was not 
found that the Leſſee had any notice of the marriage) whether this 
payment be good againff the Baron ? Fo? it was agre#d on both 
ſides, If a Feue receive rents from the Tenants of her Pusbands 
lands, it is not any payment, no moze then a meer ſtranger ; fo2 the 
hath nothing to do by Law with the receiving of her Þugbands 
rents. But whether this receipt of rent upon a Leaſe made by the 
Feme her ſelf befoze the Coverture, (the Leſſee not having notice 
ofthe Coverture) there being no countermand of the payment of 
the rent to the Feme, be good 02 no, was the queſtion. And it was 
reſolved by the Court, that this payment of rent to the Feme was 
no payment, but the Baron may well demand and recover it again. 
And although it were alledged, that the Lefſ might peradventure 
pay it, not having notice of the marriage, ( Fo? it may be, the 
Feme being the Leſſoꝛ came to demand it) and he being by condi⸗ 
tion oꝛ bond peravventure bound to the payment of his rent, paid 
ft unto her who was his Leſſoꝛ, in pꝛeſer vation of his eſtate oꝛ bond; 
and it would be hard to enfozce him to pay it again, and be a dan⸗ 


(7) 


gerous caſe fo2 Leſſies, in pzoof thereof. was cited 18 H. 6. 4. That co. 5.27. b. 


payment to a Feme Covert Executrix is good; and Co. lib. 5. fol. 
112. Mallories Caſe, 2 R. 2. Attorn. 8. Co.8.92.) Pet the Court 
ſaid, that the Leſſee is to do it at his peril, and the payment to the 
Feme is not material; fo2 by ſuch pzetences Femes Covert ſhould 
receive their Husbands rents without their authozity, which is not 
allowable : wherefoze fo2 that point they reſolved fo2 the Plain⸗ 
tiff fo2 the pzincipal debt. Secondly, it was moved, that although 
this action lay fo2 the rent of 275 1. pet it lay not fo2 the ſum de- 
manded to be foꝛfeited Nomine pœnæ; And if it were good foz 
the Nomine pœnæ of 40 8. pet being demanded upon the 29: 
Octob. and no demand being alledged beſides that day, it 
being a penalty upon every day, and as ſeveral, Nomine pœ- 
næ, he ought therefoze fo2 every days foxfeiture ta have de 
manded 


__ 
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manded it: Foz without a demand, and Non-payment upon de: 
mand, there cannot be any Foxfeiture 3 vide Plow. com. 173. Co. 7. 
28. Maunds caſe. New book of Entries,fol.120. And of this point the 
Court doubted whether he might have any Foxfeiture without ex: 
preſs notice given ; and whether it be as à ſeveral penalty foꝛ every 
dap, oꝛ as one intire penalty fo? all the days after the demand and 
non-payment,until the Defendant pleads payment o? tender: They 
would not reſolve ; wheteupon Yelverton being of Council fo? the 
Plaintiff, ſaid he would relinquiſh the penalties, and pꝛay Judg⸗ 
ment fo2 the rent: And lo, as to that point it was adjudged fo} 
the Plaintiff. | 
Hanbury verſus Ireland, Attorney of the Kings Bench, 
Paſch. 19 Jac. Rot. 128. 
Reſpaſs by Bill filed Hill. 18 Ja. Foz that the Defendant, 
| 20. Jan. 17 Jac. quendam Johan. Hawfield ſervant to the 
alntift, did afſault,beat and wound; per quod le Plaint. ſervitium 
ræd. Johan. per magnum tempus, ſcilicet à prædicto 20. Mart. 17. 
upradito uſque prim. Martii ex tunc prox. ſequent. perdidit: Ac 
unum equum of the Plaintiffs adrunc & ibid. cepit & aſportavit, & 
alia enormia, &c. Judgment was given by Nihil dicit, and damages 
found, and returned to 10 l. upon a Writ of Enquiry: And now 
moved that the Plaintiff thoutd not recover, but the Bill ſhould 
abate ; For the Bill is bought Hill. 19 Jac. and the Battery is ſup- 
poled 20. Jan. 17 Jac. and the loſs of the ſervice to be per magnum 
tempus, ſcil. A prædicto 20.Martii 17 Jac. uſque prim. Martii following, 
which was fn March 18 Jac. which is unto the time after the Action 
bzought, and Damages are given fo2 the time after the Aion 
brought. But it was moved by Calthrop, that it was a miſpyſior ; 
fo2 it ought to have been from the fozefatd 20. Jan. unto the firſt of 
March following, which was in Anno 17 Jac. and before the Action 
dꝛought. But as it is, he moved, that ft was well enough : Foz 
the battery is aſtebgev to be 20. Jan. 17 Jac. which was good, and 
before the Adlon bzonght 3 and the altegatton per quod ſervitium 
amifit per magnum rempus, ig good enough : Then the ſcil. a præ- 
dicto 20. die Marti twhtth is a miſpy(ſion'fv2 January) is idle and 
vofd. And comparedit to the caſe 20 fl. 5.15. where a treſpaſswas - 
ſuppoſed with a contitmando fromthe day of the wilt, ſeil.ſuch a day, 
which was miſtaken) yrt it was well enough: And to the caſe of 
Teſmond und Johnſon ante pag. 428.where the tofs toag 14. Maij, and 
the Trover the 15. Maij, Et quod poſtea ſeil. primo die Maij Anno 
prædicto he tunverted,which rannot be: And it was avfuvged that 
the woꝛds after the ſeil. were vold, and the poſtea was ſufficient. So 
here, ac. But all the Court held; that in thts caſe it was not good, 
tto2 is ft aided by imtendment noz amenvadle, nv2 like the caſes 
cited: Foꝛ there in the flrit tale, the continuante unto the day of the 
Crit,was ent, and that appeareth upon Recve, and the ſci]. 
is not material: So the allegation quod poſtea convertit is ſuffif- 
cient, and the ſeil. (which is repugnant) is lole, and not 5 
ut 
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But here the point of the Action is in the loſs of his ſervice, which 


ought to be ſhewn certainly, foʒ that only enables him to the Action; Poft. 618. 


and if the time certain be not expelled therein, the count is not 


good; and therefore the Scilicet and what comes after it, is mate- 

rial, which being ill alledged, the count is not good. TUherefoze 

it was adjudged fo2 the Defendant. | 
Charls Willis verſus Shepherd, Trin. 19 Jac. Rot. 


Com. 8. 


Ction foꝛ woꝛds: TUhereas the Plaintiff fo2 twelve years laſt ( 


FI paſt was, and yet is ſervant to the Loꝛd Arundel, and Stew- 
ard of his Courts in the County of Dorſet; And whereas foꝛ 30 
years ſince, and yet, he is a Pariſhioner of Gillingham, and had 
bien Churchwarden there fo2 a year,and during that time, received 
100 J. by reaſon of his Office, and made thereof a juſt accompt to 
the - Pariſhioners there: And whereas he was Colleco2 fo2 the 
Poo? there, and by reaſon of that Office received 100 1. and ren. 
dꝛed thereof a true accompt : And whereas fq2 twelve yearshe had 
bien Feoffee there, of divers lands in the ſame Pariſh to the uſe 
of the Pariſhioners, and received of the pzofits thereof 100 l. and 
made thereof a juſt accompt + And whereas he was Steward unto 
the King of his Mannoꝛ of Gillingham, and received 5001. of the 


pꝛoſits thereof to the Kings uſe, and thereof hex made a juſt ac- 


compt. That the Defendant well knowing th&zemiſes, and to 
diſgrace him, having communication with one Chriſtoph. Kello- 
way bother in law to the Plaintiff, pf his Offices which he had 


bom in the ſaid Pariſh, and ok the ſumis of money which he had re⸗ 


ceidedz ſaid theſe woꝛds: Thy brother in law Charls Willis is a no- 
torious Lyar, and a Cozener, and hath deceived arid cozened the Pa- 
riſhioners of Gillingbam of 500 l. arid he will teach thee to cozen 
me of my houſe; #bi revera, Oc. And hereupon the Plaintiff had 
Judgment by Nihil dicit; and a Trft-of Enquiry'of damages 
being returned, befoze the filing thereof, Jt was moved in arreſt of 
Judgment, That theſe words be not actonable't Fo2 the wows 


+ 


Notorious Lyar and Cozoner ate too general, and the addition of ame 29 


cozening the Pariſhionets, ec. is not material; Foz they be not 
ſuch woꝛds whereof the Law takes conulance, noz to his loſs of life 
02 goods, oꝛ otherwiſe to touch him in his pꝛokeſſion. And of that 


opinion was the whole Court, and remembzed the Caſe of Sir Ante 4:7. 


William Brunckard of the Paxivy-Chamber, That ſuch woꝛds were 
not attionable; and another Caſe of Seymor. But there they were 
not Dfficers, as here: Vet the Court held them to be all one. 
Wherefoze it was adjudged fo2 the Defendant, Quod Querens 
nihil caperet per Breve. | | 

Treſwaller verſ#s Keyne, Paſch. 19 Jac. Rot. 

Sſumpſit: whereas the Defendant 6.Apr. 18 Jac. in conſidera 
Pal tion thePlaint.would travel with him from B.in the Countp 
Devon to Lond. to help him to ſearch fo2 the Milli of W. Stacy, 
that he would pay unto him 4 1. fo2 his pains and journey; and al- 
ledges in facto, That he, viz the Plaint.poſtea, ſcil. x 5.Apr.18 Jac. at 
| | the 


( 10) 


— 


To 3s Teri Michazlis aw decimo octavo 


e —— 


It dad 4 1. per quod, & 
Ads Kid gov cnc the moms z andthat after 
Jain made any pꝛeparation 


de any TNlin, vis. 16. Apr. 18 Jac. 
5 bettölxt 7 , that'thePlaintiff should 

alt 9 hitn in dhe laid ſearch, and 

1105 the payment of the 41. and 


Jar 
7 1 5 if ar Ned the Pl. ot his journey 


J — — und now this Term 
not io good, becaule where a pꝛomite 
w, Ee be diſcharged by words only 
Secondly, thisagrecmeiit is al. 

ſon Foz the journey, viz. 16. Apr. 
be. Petodmned and executed 1. 
fen at the Delendants own 


TED. efenvant{That the ſcilicet 16. 
0 che pꝛecite day is not material, 


Ante 429. 


ove the preparation ko the journey:sed 
1 85 1 I ebay of thejourney being 
Ante 202, E agriemenc to be 16. Apr. 


D —— that he hav 


. 
Ante 483. a he ee f 
But kor f l al 12 Ty ubged for the Plaintiff, | 


.. 4 bom ad ſen. verſus King. 
(111 } | 


—.—— it might 
1 datia dꝛomiſe 
thout any — 


ch I! me Ak | arreſted in London at ſued there in 
ation, was tt oy by Habeas corpus 


Ya 155 wy ee g in Bail one 
oy 9255 Ball, dit vetlated 
bou nit t Bond) but 


ano Bail beipg filed; he rec 10 Err ereot bꝛonght in 
. the Exchequer-Chamb Ws 12050 Erroz and 
upon Cectificgte.(0 . ed: 705 as r Raped, that this 
Bail may by filed fo2 Jun 'Sed'non for Ther 'Fo2 
Ait appears upon, the.! Habs = 1 195 Arg, talen koꝛ Tho. Aſh- 
{} was moved, that the 


.Keld. ſen. and it. ca jj 
"Plaintiff might ma © g 1 Afhfield' ſen: and 


it was thereunto an 92 © 2 fi be; lo the tourte ol 
the Court is, that none hall ih againft A by reaſon of d Bill 
but within thace Te — after | and the courſe of the 
1 — is the lum ot al ..TH n ers gg ” = 
rome the Becon +4: allt | er, ertifie 
hat the caurſe is int who certifie 1 2 uſage foꝛ twenty 
peara and moꝛe tu be, j age den upon any 
Ball, but within 3 Terms! that the 02 


Popham 
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Popham jn his time and the Court made an expzeſs Oꝛder accow- 
ingly ; Foz befoze his eime the uſage was sfton-otherwiſe.And the 
Eourt here Held it to be a very godesuſe,and that it ould not bo 
altered. eherefore, betaule the PlaintFhad not filed a Bill unon 
this Bail in this Term, which was the 4th Term, they appointed it 
ſhould be taken off the ſile, and that the Defend.ſhould not anſwer, 
Sir Charles Howard verſas Sir William Cavendiſh and his wife, 
e 
Eee Judgment given in Dower, and in execution thereof. 
Ehe Erroꝛ affigned was, whereas the demand was to be en: 
powed of the third part of the honoꝛ of Clun,andof 500 Peſſuages, 
2000 Acres of fand, æt. tn Clun, and 23 other Towiighand of the Av- 
votfoir of Hosſcy. And a Recovery dy default: The Hab. fac. Seiſi- 


\ 
* 


4 


ee den 


| held 
that the Return was good; fo) of an eon, it it be in groſs o co. ti 


appendant, ſhe is dowable. Vide 19 


Ed. 2. Dower 16 1. 17 Ed. 1. 
Lill ibid. 


(12) 


Ante 125; 
Poſt. 433. 


It, 3.4. 


1 
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(13) 


Hob. 2c8. 


Moor 268. 
Hob. 263. 
Poſt, 637. 


(14) 


Ante 241. 
1 Cr. 317: 


ibid. 163. 11 Ed. 3. Dower 80. 15 Ed. 3. ibid. & 1. And of Franchiſes, 
parcel of the Vonoꝛ of Clun map be well aſſigned; and they may 
be parcel and appendant to the Þonoz, although they be not be: 
longing to a Bannoz which is of an inkerioꝛ nature. TUherefoze 
the Judgment and Execution were affirmed, 


| Arundel verſus Mead. 3 

Jectione firmæ, of a Leaſe from the Lady Morley of lands in 

_ the County of Eſſex; ſuppoſing that the Lady Morley, primo 
Maij, 14 Jac. demiſed them to the Plaintiff fo2 fiveyears ifſhelivep 
ſa long, by koꝛce whereof the Plaintiff entred & fuir inde poſſeſſio- 
natus 5 And that the Defendant poſtea, viz. ſexto Maij entred and 
ejected him a termino ſuo prædicto nondum finito, & adhuc extra 
tenet. The Defendant pleaded Not guilty, and found foz the Plain. 
tiff by a Jury at the Bar 3 and nom moved in arreſt of Judgment, 
that the Declaration is not good, becauſe there fs not any aver: 
ment. of the life of the Lefſo2 at che time of the action bꝛought: 
Fox if the be dead, the term is determined, and he cannot have thig 
action to recover the term. But Lea Chief Juſtice,Doderidge and 


Houghton held it to be good enough: fo2 he ſhewing that the De. | 


fendant ejected him 4 termino nondum finito thereby. implies that 
the is yet alive, fo2 otherwiſe the term is determined; and rellen 
ſtrongly upon the Caſe 13 Eliz. Dy. 304. where in an Ejectione 


* firmz of a Leaſe, Þis ſuppoſition that the perſon adhuc ſeiſitus ex- 


iſtir, implies his like: So here. But Chamberlain to the contrary; 
Becauſe in an expꝛeſs limitation depending upon life, it ought to 
be ſhewn by expꝛels matter, and not by implication, that ſhe was 
alive at the time of the action bꝛought: And the wozds Nondum 
finito are in every Ejectione firmz 3 and it ſeemeth that the caſe is 
the ſtronger, foꝛalmuch as the Jury hath found. him guilty. But 
the other Juſtices held that it was not matertal, foz they find him 
guilty of the Ejectment at the time ol the entry. But pet by the 
opinion of the thꝛie Juſtices, Judgment was given fo? the Plaintiff; 


and a Crit of Erroz being bꝛought thereof, without much debate, 


the Judgment was affirmed, 15 Ed. 4.6. 28 H.8. Dy. 29. Plow. 31. 


Boſton verſus Tatam Clerk. 

Ction fo2theſe woꝛds, That he was a Thief, and had ſtoln his 
| Gold. After Not guilty pleaded and found foz the Plaintiff it 
was moved in arreſt of Judgment, that theſe woꝛds be not aaion⸗ 
alle, That he was a Thief, &c. Fo? it hath not any time when, and it 
may be, it was when he was a child, oꝛ in the time of Q. Elizabeth, 
02 befoze,ſince which hath been divers general pardons, ſo as there 
cannot any loſs happen unto him, noꝛ any ſcandal, when the time is 
Fo incertain; fo2 was intends the time paſt, and not, that he is ſo,at 
the time ol the woꝛds ſpeaking. Sed non allocatur : - Fo? it ſhall be 
intended to be malictouſly ſpoken, and to diſcredit him. And it is a 


great ſlander to be once a Thief: Fo? although a pardon map — 
| 45 char 


— EIN 


Jacosr Regis in Banco Regis. 623 


charge him of the puniſhment, yet the ſcandal of the offence re- 
mains; Foz, Pœna poteſt redimi, culpa perennis erit. And it ought 
not to be intended that it was, when he was a child. TUheretoꝛe it 
was adjudger foz the Plaintitl. 2247 


Porter verſus Philips. bs 


Sſumpſit, 2. July, 1620. Jn conflderation that the Plaintiff 
would lend unto him 7 l. 10 s. and would accept a Bond of 

Sit George Mannors ot 801. and a Letter of Attoꝛney to ſue it, 
and would pꝛomiſe to releaſe unto the Oefendant all actions and 
demands; the Defendant aſſumed, chat the Plaintiff could no6 
recover from the ſald Sir George Mannors 40 l. within ſuch a time, 
he would pay that 40 l. unto him upon tequeſt ; And alledged in 
facto the lending unto him the 7 1. 105: and the acceptance ot the 
Bond of 80 l. and the Letter of Attozney 3 And that he accoming 
to his pꝛomiſe, poſtea the ſame day and peat releaſen unto the Dei 
fenvant all actions and demands; anvthat the Defenvatt dad not 
accowing to his pꝛomiſe, (although he: tcauld not receive from 
Sir George Mannors within the ſaid time, cc. 6c. licet requiſitus) 
pain unto him the 48 1. The Defendant pleaded Non aſſumpfit, aud 
found againſt him: And now moved in arreſt of Judgment, that 
the Plaintiff by this Releaſe (which he himſelf hath ſhewn that he 
made the ſame day after the pꝛomiſe of releaſing alt Actions ann 
Demands) hath extingutſhed this Action, and therefoze by his om 
ſhewing hath no cauſe of Acton, But all the Court held the aut 
on to be well maintainable : Fo2 this Releaſe is part ot the conſt 
deration, and the cauſe which gives him this Action, and without 
making thereof, he could not maintain this Action : And although 
the Releaſes general of all Actions and Dematidyz,: yet that voth 
not diſcharge what is future, and whereof he hath not any cauſe of 


(15) 


Action at the time of the Releaſe mave.udherefoze it was adjudged dot 571 
fo2 the Plaintiff, Vide Clerk & Thomſons Caſe ant. GT Cok. 3. 70. 


Hoes Caſe, Hill. 4 Jac. Rot. 577. betwixt Heycock and Field. 
Stubbs verſus Cook: | 


Demtitate Nominis: Fo2 that in a Replevin by Cook againſt (16) 


Ralph Stubbs fo2 Beaſts taken, he made conuſance as Ballitf non I | 
F. N. r. 267. | 


to the Earl of Northumberland foꝛ an Amerciament in a Lert ; 
whereupon they were at iſſue, and found fo2 the Plaintiff, and 


Damages and Cofts afſeffev, and Judgment given accowingip. Ante 520. 


he ſurmiſed that the ſuit was againſt Ralph Stubbs ſen. and Ereeu- 
tion being ſued, the Sheriff had endeavoured to levy the damages 
and coſts upon the goods of Ralph Stubbs jun. CWherefoze he ſued 


this Crit to be diſcharged: and the Writ was allowen, an dong nob. 330: 


tt were after Uervic, Juvgment ans Execution awarvey, 
| Li Kynaſton 


— ———— 
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( 


Jones 1 


17) 
3. 


Jones 254. 


St. 11 H.. c. a3 and trial in the County of Salop, being the nert Countp, upon a ſpe: 


1 Cr. 24 


Kynaſton verſus Lloyd and others, in the Excheq ver. 
EU firmæ lo; lands in Boditham in Denbighſhire of a Leaſe of 
— Andrew Kynaſton fo the years. Upon: Not guilty pleaded, 


cfal Aerdia, the caſe was found to be ſuch : David ap Richards being 


ſeiled in f& of the lands in queſtion, (which were found to be of the 


annual value of 20 1. now, and at the time of the aſſurance, and) 
having only two daughters and 'coheirs, viz. Margaret and Mary; 
by Jndenture betwirt him and John Kynaſton 31 Eliz. covenantey 
with the ſald John Kynaſton in conſideration of marriage betwirt 
the ſaid John Kynaſton and the ſaid Margaret, and in conſideration 
of 115 1. to be paid by the ſaid John Kynaſton at ſuch days, to aſſure 
thoſe lands by Fine to the uſe of himſelf fo2 life, and after, to the uſe 
of the ſaid J. Kynaſton and Margaret, and the heirs of their bodies, 
remainder to the heirs of the body of Margaret, Remainder to the 
ſaid Mary and her right heirs. The Aſſurance was made acco2ding- 
1y,and the marriage took effec. John Kynaſton paid the 115 1. after: 
ward the laid J. Kynaſton and Margarethad iſſue Andrew Kynaſton, 
Leſſoꝛ of the Plaintiff.The ſaid ].Kynaſtondied 3 his wife Margaret 
takes a ſecond husband, and aliens by Fine to J. Lloyd the Defend, 
And. Kynaſton enters fo2 the fozfeiture,andlets to the Plain. And 
whether this were an eſtate within theStatute of 1 1 H. 7. was the 
ſole queſtion; and it was ſeveral times argued at the Bar on the 
Plaintiffs part by Joh. Jeffery and Glanvile, and by Serjeant Jones 
and Geo. Croke on the part of the Det. and much infozced on the 
Plaintiffs part, that it was within the woꝛds and intent of the ſia 
tute, it being purchaſed by the Bæron fo2 g valuable ſum oł money 
accoꝛding to the eſtate ; fo} it is but a-reverſion expectant upon an 
eſtate fo2 life of 20 l. per an. fo which 115 l. is a ſufficient conſide⸗ 
ration. But againſt, it was argued, that it was the land of the wives 
Father, ſo it is an Inheritance moving from the Anceſto2 of the 


Feme: And is in conſideration of Marriage, which is intended the 


4. 


Ante 474. 


Moor 9 
Co. Lit. 


3 
366. . 


pꝛincipal and oziginal conſideration: although there be payment 
of money, yet this is a real conſideration, the other but perſonal, 
which is not regarded ſo much, and therefo2e it is out of the Stat. 
of 11H. 7. Alſo it is as a gift in Frankmarriage, where the Donirs 


have an Inheritance by thoſe woꝛds fo here: And of that opinion 


were all the Barons, that this is not any Joynture within the ſta⸗ 
tute of 11 H. 7. becauſe the land moved from the wives father and 
her advancement in marriage is intended to be the cauſe of the 
git, and not the money : And this appears, becauſe the limitation is 
to her and her husband in ſpecial tail, and after to the Fee in ge⸗ 
neral tail, and foꝛ default of her iſſue, to her ſiſter in kt; ſo as the 
father pꝛincipally intended the advancement of his daughter: And 
although the Baron patd 1 r5 1. that is uot intended as a valuable 
pꝛice fo2 the land, but to have the eftate limited unto him as well as 
unto his Feme, ſo as he might have the lands, although he had 


no iſſue. TWherefoze it was adjudged fo? the Defendant. 1 * 
| l ib. 7. 
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lib. 7. Bedels 40. a. & lib. 9. 125. Plow. 463, & 464. Dy. 248. And a taſe 
was cited 36 Eliz. in the Court of Mards; where Smith being 
ſeiſed of Lands of the value of 12000 l. by Indenture covenanted st. 32 8.8. cr r. 
with Sir John Littleton, in conſideration of marriage betwixt Wil- 
liam Littleton Son of the ſaid Sir John Littleton, and Margaret 
Daughter and Heir of the ſaid Smith, and faz 1300 Marks paid 
by the laid Sir John Littleton, to affure the Lands to the uſe ol 
himſelf fo2 life, and after, - to the uſe of Smith fo2 liſe, and after 
to the uſe of William Littleton and Margaret, and the Þeirs of the 
body of the ſaid William on the body of the ſaid Margaret, Re- 
mainder to the right Heirs of William Littleton ; the lands being 
holden by Kntght-ſervice in capite. The marriage took effec, the 
Conveyances were made accowingly ; Afterward Smith died. 
The queſtion was, Whether this was a Conveyance within the 
Statute of 32 H 8. fo2 the advancement of his Child, that the King 
ſhauld have a third part; D2 as a Conveyance fo2 that money? 
(fo2 then the King ſhould have nothing.) And it was reſolved,thac 
it was a Conveyance within the Statute of 32 H. 3. although 
money was part of the cauſe,yet the pzincipal cauſe by intendment 
was the Daughters marriage and advancement... Wherefoze by 
 adviceof the Chief Juſtices upon a Cale made and argued befoze 
them, Jt was reſolved to be within the Statute, and a Decrie 
made accoꝛdingly. +. 


A 
0 


Webb werſus Cook. 


PW to ſfay a Suft in the Eccleſiaſtical Court at Nor- (18) 
wich fo; Defamation, and calling him Whoremaſter, and ſay, A 535 
ing, That he had a Baſtard. And ſhews, that the Defendant, 

who ſued in the Spiritual Court, was ſentenced fo2 this cauſe of 
having a Barſtard, and oꝛdered to kiep the Baſtard, at the Seſſi⸗ 

ons at Norwich; And notwithſtanding they would examine this 

again in the Spiritual Court. And upon this ſuggeſtion the De. 
fendant demurred. And it was adjudged, that the pꝛohibition 

ſhould ſtand: Foz, being ſentenced to be the reputed Father by 

the Juſtices of Peace at the Seſſions, which is by Authozity ot 

the Statute-Law, Jt cannot be now impeached in the Spiritual 
Court, no? elſewhere 3 And all are concluded to ſay the contrary, 

until it be reverſed, | | | 


Samms verſus Mercer. 


ID% againſt an Executo upon an Obligation of 451. the De- (19) 
| fendant pleaded che Judgments in Debt in the Court of 
Rocheſter, and one Judgment in this Court, prout patet per Recor- 
da prædictaʒzand that he had not Aſſets to ſatisũie thoſe 

ere⸗ 


— 
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| Ante 182, 


(20) 


CUbereupon it was vemurred. Firſt, becauſe he doth not ſap, prout 
patet per ſeperalia recorda, and conclude every of them ſeveralip 


prout patet per record in the ſaid Court, #c. Secondly, It is not 


ſhewn what Sums he had in his hands to ſatisfie, ſo as the Court 
might know and adjudge thereupon. Thirdly, Becauſe it is not 
averred, That they were vera & juſta debita whereupon the Judg. 
ments were given. And Doderidge held that it was ill fo2 all thoſe 
cauſes 3 But Houghton held it to be ill fo2 the ſecond cauſe ; And 
the Chief Juſtice fo? the firſt cauſe, but not fo2 the other; Cham- 
berlain Juſtice was abſent. Wherefore they all agreed, That fo? the 
one cauſe oz other, the Plea was ill; and therefoze it was adjudged 
fo2 the Plaintiff, Vide Co. 9. fol. 109. Merial Treſhams Caſe. 


Arnold Waring verſus Perkins Hill. 17 Jac. Rot. 1 047. 


Rror of a Judgment in the Common Bench, where in debt he 
declared, That 5. Oct. 15 Jac. at London in ſuch à Parth, 

the Defendant retatned him quod aptaret & conficeret fo; him a 
Doublet and pole, and fox that purpoſe, That he bought ſo much 
Satten at ſuch a paice, and other things at ſuch a ice, & aptavit 
& confecit fo2 him a Doublet and Mole, and deſerved fo? his labour 
ſo much, which in all amounts to ſo much per quod Actio accrevit. 
The Defendant pleaded Non debet, and found foz the Plaintf, 
and Judgment given accozdingly ; and Erro2 aſſigned by Bridg- 
man; Firff, That he ſaith quod aptavit & confecit, and doth not 
ſhew the day no2 place, and that is iſſuable. Secondly,Becauſe he 
doth not ſhew that he delivered them to the Plaintiff, oꝛ was ready 
to deliver them. And fo2 theſe cauſes upon the firff motion all the 


Court (abſente Lea) held it to be erxoneous, and gave tule to have 


the Judgment reverſed. - But two days after, Coventry Attozney 
General, moved it again, and pzovuced the hands of all the Hꝛe⸗ 
notharies of the Common Bench, That Declarations in Debt 
are uſually in that tonn, neither mentioning the day oꝛ place of the 
making. But in an Action upon the Caſe in an Aſſumpſit, they uſed 
to mention both: And thereaſon thereof. (as Coventry urged) ts, 
Becauſe, in Debt the Defenvant might gage his Law, and the 
time oz place of the making Hall not be traverſed:But in an Acfon 
upon the Caſe, it is ifſuable, and therefoze ought to be alledged. 
And to the ſecond point, pe ought not to alledge Deltverp, but 
ſhall come on the other part, if he will bar him of his Action: Fox 
it was laid, That a Taylo? ſhall not be compelled to bzing them 


home 02 deliver them, until he be paid fo2 them, oꝛ be ſatisfied upon 


the delivery, and that is to be pzoved upon evidence. TUherefoze 


_ fo2 theſe cauſes the Judgment was afterward affirmed ; And all 


Court (Lea abſent) mutata opinione held it to be well enough, 
iectally after Uervict, | | 


Langley 


= 


— 


—— 
* 
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40 $2 Langley verſus Payn. 
| ere the Uerdic being imperfecnt;a Venire fac. de novo was 


(21) 


awarded, and then a general Gerdi given againſt both 


Defendants, whereby they wan found guilty: And now moved in 


arreſt of Judgment, that this is a void Uerdic, at leaſt as tothe 1 Cr. 350. 


Feme - Becaule before, by the firſt Uernice ſhe was found Not guil- 
ty, which appears upon the ſame Roll, whereupon the Venire fac. 
was awarded, and as to her the Uerdic was perfect: and the Ven. 
fac. being awarded foz the trial of that which was imperfec; the 
then finding here of the ſame Trefpaſs, That ſhe was guilty, where 
the contrary was found befoze, is meriy a void Uerdicn; And all 
the Court held, that the firſt Uerdic was me&rly void, by reaſon of 


the imperfection therein, and is as no Merdia, and all that is found 


therein is vold, and not to be reſpected, although it be entred in the 
ſame Roll. Therefoze the ſecond Uerdic is good, being found 
upon better evidence: And it was adjudged foz the Plaintiff, 
S.teward verſus Coles ©: 

Ebt upon an Obligation of ooo l. conditioned fo2 the pay- 
| ment of 500 l. at fuch a day: the Defeiidant after impar:- 
lance pleads tender of the ſaſd 500 J. at the day and place of pay: 


ment, and that none was there to retetve, and that he is yet ready 
to pay. And thereupon the Plaintiff offered'to demur, becauſe he 
doth not plead Tov temps priſt: And although he tendꝛed it at the 
day, whereby he ſaved it fo2 the time, yet if he doth not plead Tor: 
temps priſt, it ſhall be intended that he hath forfeited his Obligation; 
And whether he ſhould have Judgment, 02 no, was much doubted. 
Therefoze the Defendant durſt not inſiſt upon his Plea, but paid 


(22) 


(by direction and mediation of the Court) in ſatisfaction of the 


laid Debt, Coſts and Damages, 100 l. beſides the 5001. Vide Dy. 
300. This Plea held good, 21 H. 7. 74 


Sir Bernard Grenvile verſus Sir Nicholas Smith, Exccu- 


tor of Sir George Smith. 

Ovenant. F02 that the Ceſtatoꝛ covenated by Jndenture to 
pay fo2 his Daughter Graces marriage with the Plaintiffs ſon 
4000 l. at ſeveral days, And fo2 non-papment of 400 l. at one day 
the Action was bzought. The Defendant pleaded Non eſt factum 
Teſtatoris, and found fo2 the Plaintiff, and damage found 420 l. 
and fo? coſts 53 s. 4d. and the coſt increaſed by the Court to 12 l. 
And the Judgment entred upon the Poſtea was, Quod recuperet 
damna prædicta amounting to 432 l. de bonis teſtatoris, fi tantum 
habeat in manibus, &c. & ſi non pro Miſis præd. de bonis propriis, 
&c. But the entry of the Judgment upon the Roll was, Quod re- 
cuperet damna præd. attingent. ad 432 l. de bonis teſtatoris fi tant. 
&c. Et fi tantum in manibus ſuis non habet, tune damna prædicta 
de bonis defendentis propriis: Mhere it ought to have ban, Tunc 
Miſz predict. &c. 0 

| | nd 


— 
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And hereupon TUrit of Erroz was bꝛought, and the Beco re⸗ 
moved, and the matter upon the Eutyp of the Judgment was al⸗ 
figned fo2 Erro? 3 Any nowmoved in the Kings Bench, that it 
1Cr-415:574- might be amenvev 3 Fox there was not here any! defect in the 
+13% Court, noꝛ in the Prenotary who the Judgment, but in the 
| Clevk who entred tt contrary to his (tarrant 3 Fo the Entry 
ppon the Poſtea was well, and that was his Warrant fo2 entring 
upon the Noll, which deing entred otherwiſe is a mier defauit 
in the Clerk, anv is amenvadie by the.Statute.of 8 H. 6. And of 
that opinion was all the Court upon viewof the Poſtea, and upon 
examination, That it was i, before the entry of the Judgment: 
Foxit was awarded to be amended atcco ding to the Roll, and it 
was amenvev .accowdvingily, although it were objected, That the 
ante 8s. Retoꝛd was remover. But it was held, that the Netcom was not 
to be removev, dut the Trantcript thereof, therefore it might be 
well amended: Anv although the Recos it ſelf had been removed, 
yet it is ufual tn the Common Bench upon ſuch a miſpziſion to 
amend the Recow which is befoze them: And lo if the Kings 
Bench will amend it, there ſhall not be ſeveral Recoꝛds betoze 
them. TUherefoze it was here amended, But afterward in Hill. 
19 Jac. upon Diminution allevged in the Exchequer, a Cerciorari 
eee it; and after Diminution, it being certi⸗ 

ted accoming ta the amendment, the Judgment was aftirmed. 


Termino 


Termino Hillary; 
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Bennet verſus Tabram, Mich. 19 Jac. Rot. 


N Ction foꝛ wows. TUhereas Sir William Ayliff Knight (ta a 7 


A whom the Defendant was ſervant) was robbed of dfvers 
goods by perſons unknown; That the Defendant to ſcan- 
dalize the Plaintiff, ſpake theſe wozds, Thou art a maintainer of 
Thieves to ſteal my Maſters goods, (innuendo the goods of the ſaid 
Sir William Ayliff who was robbed) The Defendant pleaded Not 
Guilty, and found againſt him, and Damages 10 1. After Uerdic>e, 
Serjeant Towſe moved in arreſt of Judgment, that theſe wozds 
be not actionable : Foz he doth not ſay, that he maintained them 
in the Felony, noꝛ knew them to be Thieves: And one may main⸗ 
tain Thieves,not knowing them to be Thieves. Sed non allocatur ; 


Fo2 the woꝛds are to be taken in the moſt flanderous part, as he Ante 59.258: 


ſpake them. Jnd Doderidge cited a caſe in this Court, Thou 
maintaineſt Pyrats who rob upon the Seas, abjudged that the Action 
lies. So here. Wherefoze it was adjudged fox the Plaintiff, 


Eardley verſus Turnock, Mich. 18 Jac. Rot. 1 1 14. 


| E of a Judgment in the Common Bench. The Erroz aſſign⸗ 
ed was, becauſe the wzit ozxiginal in the Common Bench (which 

was removed hither) was, That Eardley was ſeiſed in fix of a 
Pelſuage and ſixty acres of land, 60 aces of meadow, and 80 acres 
of paſture in Heyton, And that he and all his Anceſtozs had had 
Common appurtenant in 200 acres of Caſte, and that the De- 
fendant had encloſed the acres thereof, and diſturbed him. of his 
Common, to the Plaintiffs damage of 40 1. the Declaration ſup- 
poſcth it to the Plaintiffs damage of 100 1. So fo? this variance 
betwirt the Dziginal and the Declaration, it was objeced that the 
Plaintiff ought not to recover, but ſhould be barred: Foz otherwiſe 
it was alledged, the Ring ſhould be deceived in his Fine; and it is 
not a Trial without an Dꝛiginal, but it is an ill Dzxiginal. But 
all the Court held, Although it had been a good exception in the 
Common Bench bekoꝛe the Plea pleaded, foꝛ the variance; vet now 
being alt er Uerdic, upon Not guilty pleaded, the Jury finding but 
12 d. damages, it is well enough, and not aſſignable foz Erroz. But 
if the Clerdict had found moꝛe damages then were compziled in the 
Mrit, and lels then is in the Declaration, pet it had been ill, and the 
M m in m Judgment 
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Ante 128. 


Ante 46. 


Cr. 433. 
r. 453 
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Judgment erroneous ; fo2 there is not any Nrit to warrant it: 
But when the damages are leſs then they be in theTUrit oꝛ Count, 
it is other wile. Wiherefoze it was held to beno Erroz at the Com: 
mon Law, eſpecially now upon the Statute of 18 Eliz. the variance 
not being in matter of ſubſtance oz in point of the Judgment, 
UWiherefoze it was held by all the Juſtices to be well enough. 4 
ſecond Erroꝛ aſſigned was, That the Declaration ſuppoſeth Com: 
mon to 60 acres of land, 60 acres meadow, and 80 acres paſture; 
and the Cerdic finds that he had Common to a Meſſuage, and 90 
acres of land, meadow and paſture thereto appertaining 3 and foz 
the reſidue, that he had not Common. So, as they have not found 
ſuch Commmon whereof the Plaintiff counts, no moꝛe likewiſe do 
they ſhew the quantity of every the acres of the land, meadow and 
paſture reſpedibelp, but contuledip to 90 acres of land, meadow and 
paſture: wherefoze this is not any ſuch Common as the Plaintiff 
Declares. Sed non alloc. Fo2 the Common is but the inducement 
to the action, and the ſubſtance is the Inclolure, which did the Torr; 
and if he had Common to mote oz leis land, it had not been material 
in this action, oz upon this Iſſue : But it it had bien a ſpecial Iſſue 
whether he had Common koꝛz ſo much land, it might peradventure 
have been otherwiſe : TAherefoe, cc. A third Erroz aſſigned was, 
Becauſe the Judgment fs,Quod defendens fit in miſericordia ; and 
alſo the Plaintiff in miſericordia pro falſo clamore, &c. fo2 that land 
which is found againſt him. TUhereas he ought not to have been 
in mifericordia; f0? it is not material: As in action foꝛ wows,when 
part of them ate found fo2 the Platntiff that they be actionable,and 
part found againſt him, the Pſafnttff (hall not be in miſericordia, 
becauſe it is not material. Vide 6 Ed. 6. Dy. 75. But Doderidge 
and Chamberlain held it to be no Erro23 Foz, in as much as he 
declares falfly, although he hath cauſe to recover, he ſhall be in mi- 
ſcricordia,becauſe his complaint was falſe in ſome part. Vide Co. d. 
fol. 62. a. Beechers Caſe. But Lea Chief Juſtice doubted thereof, 
wherefoze he would adviſe. But afterward Paſch. 20 Jac. it was 
moved again the firſt day of the Term, and notwithſtanding any 
of theſe Exceptions the Judgment was affirmed. 
Sir William Pope verſus Lewyns. 
Ction upon the Caſe, Fo2 that the Defendant 3 1. Maij, 19 Jac. 
had bargafned with the Plairt(ff to ſell him a Pare, the Oe⸗ 
fendant adrune & ibid.ſciens the ſald Bare to be lame, & variis in- 
firmitatibus deficere, viz. with Spavins,ſplents,8: ad laborand. im- 
potentem, Equam prædict. ſanam & abſq;aliqua infirmitate warranti- 
zavit, & eandem Equam præd. 3 1. Maij, 19 Jac. pro 20 l. apud Lond. 
&c. eidem Willielmo falſo & "bien ao & ibid. vendidir, & 
fic dictus Defend. fallaciter decepit the Plaintiff of the ſaid Mare 
to his damage, cc. The Def. pleaded Not guilty,and found againſt 
him; And it was moved in arreſt of Judgment, That the Decla- 
ration was not good. Firſf,becauſe he doth not ſay warrantizando 


vendidit 3 Fo? otherwiſe it may be, that the Tarranty was — 
ime, 


— — 
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time,and the Sale at another time,although thep both were in one 
day, and then the Action is not maintainable. And although the 
Preſidents in the Book of Entries be in this manner, Jt was an⸗ 
ſwered, That there it is Warrant. vendidit; which being ſhoztly 
uit, may be expounded Warrantizando, which conjoyns it to the 
Sale: But as it is, it may be otherwiſe intended, and then the 
Declaration is not good. Secondly, this Declaration is uncer- 
tain, fo2 want of the wow (Et) after the Warrantizavit : Fo? as it 
fs, it is fnſenſtble. And of that opinion were Doderidge andCham- 
berlain; But LeaChief Juſtice did not deliver any opinion : where- 
foe the Defendant appearing, the Plaintiff declared de novo. 


Burbolt verſus Kent and Anne his wife, Trin. 19 Jac. Rot. 


& Mich. 18 Jac. Rot. 308 1. in C. B. 
Aviſhment d' Gard, ot one Edward Beetiſon, ſon and heir ot one 
Edw. B. apud Swarley. Foꝛ that the ſaid Ed w. B. the father held a 
Deſſuage and 20 acres of land in Swarley, and 20 actes of land in 
Thorp in the County of Lincoln of the Plaintiff;as of his Mannoꝛ 
of Swarley in the (aid County, by Knights-ſervice, and died in his 
homage, his Peir being within age, viz. of the age of two years; 
And the Defendants raviſhed him, ec. The Defendants pleaden 
Not guilty, and found againſt them, and Judgment foz the Plaintiff, 
and now Erroꝛ thereof bzought. The firlt Erroꝛ aſſigned was, Be⸗ 
cauſe the Judgment is againſt-them Quod capiantur,whereas there 
is not any Vi & armis in the TUrit o; Count; ſo the Judgment 
ought to have been in miſericordia. Sed non allocatur; Fb being 


(4) 


an offence againſt the Statute-law,the Judgment is well enough: Ante 34. 


And ſo are the Pꝛeũdents in the Book of Entries 568. A ſetcond 
Erroꝛ aſſigned was, Becauſe the Ven. fac. was de Swarley, whereas 
it ought to have bien de Manerio de Swarley where the Tenure is 
alledged,o2 from thence and Thorp where the lands lie. Sed non al- 
locatur 3 Iq; the Jfſue being Not guilty, the Raviſhment being al- 
ledged to be at Swarley, the trial is well enough; But if the Jſſte 
had been upon the Tenure, it had ban otherwiſe, fo1 then it ſhould 
have bien of the Mannoꝛ and of the ſaid Uillage. TUherefoze not: 
withſtanding theſe Erroꝛs, the Judgment was affirmed, 
Maſon and others verſus Fox, Stephenſon and Thorp, 
Hill. 18 Jac. 
EF aht firmæ in the Common Bench, of a Leaſe of Robert 
Tyrwhit, Judgment being given koz the Plaintiff,upon a Uer- 
dict: Etro2 was thereof bought and affigned, becauſe the Judg⸗ 
ment was, Quod recuperet verſ. Franciſcum Stephenſon poſſeſſion 
of a Welſuage,6o acres ot Land, 15 acres of Meadow, and 15 acres 
of Paſture ; whereas the Uerdic was entred, that he was found 
guilty of the Ejeament of a Beflitage, 10 acres of Meadow, and 13 
actes of Paſture, and fo the reſidue Not guilty: Do as there is not 


1 Cr. 162. 


Jones 9. 


(5) 


any land in the Uervic,ant a teffer quantity of meadowand paſture }. 


then is in the Judgment; and it was moved that it was amend- 
mmm able; 


— —— 


Termino Hillarii, Anno decimo nono 


I Cr. 442.3. 


Ane 628. 


— — ata, — 
ä —— —— ae hr tes ae 4 . 


— — 


| 3 Cr. 863. 
| Hob. 327. 


able; Foꝛ it is the miſpꝛiſion of the Clerk, who ought to have entred 
the Judgment accoꝛding to the Uerdia,And the Paper-copy fo! en- 
tring the Judgment was right enough ; So that the miſentring of 
it upon the Roll was amendable by the Statute of 8 H. 6. But it 
was objected, that it was not amendabe: Fo2 being in point of 
Judgment, it is always imputed to be the ac and erroz of the 
Court, and not only the default of the Clerk. As where a Capiatur 
is entred fo2 a Miſericordia, 02 a Conceſlum eſt per Curiam, where it 
ſhould have been a Conſideratum eſt, &c. It hath bien adjudged to 
be Erroꝛ, and not amendable. And thereupon it was much debated 
whether it might be amendable: And all the Juſtices of the Kings 
Bench and Barons of the Erchequer were aſſembled to conſider 
thereof. And they all agreed and reſolved (beſides Tanfield Chief, 
Baron who doubted thereof, (upon divers Pꝛeſidents ſhewn unto 
them) That it was amendable, and not like to the caſes put: Fo? 
the entry of a Capiatur fo? Miſericordia is an erroꝛ in point of Law, 
and tannot be imputed to the Default of the Clerk, the Clerk 
having nothing to induce him either ways: But here the Uerdig 
is the guide to the Judgment, and the Court directed the Judgment 
to be entred accoꝛding to that Uerdict 3 And the Judgment is but 
the conſequent of the Uerdictz and when the Uerdic is befoze the 
Clerk to enter his Judgment, it is but his miſpziſion that he did 
not enter it accoꝛding to the Uerdict,eſpecially here, when the entry 
of the Judgment in the Paper is accowing to the Uerdia, and the 
entry upon the Roll is in another manner and dilagreeing from the 
Uer dict; and ſo a meer miſpiiſion of the Clerk, and no default in 
the Court: wherefoze it is amendable. And to induce the Court 
thereto,divers pꝛeſidents were ſhewn,viz.Trin.35 H.8.rot.53.Whit- 
fields caſe. here the Uerdict was miſentred contrary to the Notes, 
viz There in debt upon an obligation the condition was to deliver 
coꝛn betwixt Chriſtmas and the Annunciation,the iſſue being jopned 
upon perfo2mance of the condition betwixt the Feaſts afozeſaid,and 
Cerdic found fo2 the Plaintiff, as appeared by the Note upon the 
doꝛſe of the TUrit,but the Uerdict was entred, Quod non deliberivit 
the ſatd coꝛn ad Feſta prædicta, and Judgment fo2 the Plaintiff; And 
Erro2 being bꝛought, fo2 that the Uerdict was not found accowing 
to the Jſſue, becauſe it afterwards appeared by examination, that 
the Uerdia was well given upon the Jfſue,and was but a miſpziſion 
of the Clerk, Jt was amended and the Judgment affirmed, Hill. 
42 El.rot.673. in the Kings Bench.Stepneth verſ. Joh. Morgan Wolf, 
The Judgment was, Quod recuperet verſ. prædict. Morgan in an 
action fo2 wozds : And Erro? being thereof bzought in the Exche⸗ 
quer⸗Chamber, and this matter affigned foꝛ Erroꝛ; Foz Morgan ts 
neither the Sir name oꝛ Chaiſtian name, but part of the Sir name; 
and although it were in the Judgment, vet being but the default of 
the Clerk in entring of the Judgment, it was oꝛdered to be made 
Morgan Wolf, and the Judgment was affirmed, Paſch. 8 Jac. 
Rot. 525. John Chelley ver ſus Stoten, Aſſumpſit: Judgment was 
| entred, 
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entred, Quod prædictus Henricus recuperet; where it ſhould be 
Prædictus Johannes recuperet; ànd Erro2 brought upon this Judg⸗ 


ment, and aſſigned in that point : Which being moved in the. « cr. 594: 


Kings Bench was amended, and made Johannes. And upon a TUrit; 
of Diminution, was fo returned, and the Judgment affirmed,Mich. 
12 Jac. Rot. 1106. Nelſon wer/zs Skeits and his Mike, foꝛ wows of 
the Mike; the Aerdict was found fo2 the Plaintiff, upon Not guil- 
ty pleaded, and the Judgment entred, Et prædict. le fem. in miſeri- 
cordia,where it ought to have been, Quod prædicti le baron & feme 
ſerront in miſericordia, whereupon Erro2 was bꝛought. And foꝛ as 
wuch as upon Examination in the Common Bench, it appeared, 
that the Judgment was well entred in the Paper⸗Book; it was 
awarded in the Common Bench to be amended. And upon Dimi⸗ 
nution alledged, it was certified, amended, and the Judgment af- 
firmed, Mich. 17 Jac. Rot. 2075. Sir George Sherley Baronet, 
ver ſus Underhil in a Quare impedit ad præſentandum ad Vicariam 
Eccleſiæ de The parties being at Jſſue, it was found fo2 the 
Plaintiff befoze the Juſtices of Niſi prius, in the County of War- 
wick, and Judgment was entred fo2 the Plaintiff, Quod recuperet 


præſentationem ad Eccleſiam de And thereupon Erro2 bꝛought, nob. 327. 


decauſe the Judgment ſhould have bin Ad Vicariam Eccleſiæ, and 
not Ad Eccleſiam ; and it was held to be a manifeff Erroz. But 
then exception was taken to the TArit of Erroz, becaule it ſup- 
poleth the Recow to be Inter Georgium Sherley Militem & Baro- 


nettum & Underhil; whereas Sir George Shirley never was Hob. 327. 


Knight, but a Baronet only; and it was held to be a manifeſt va- 
riance, and that the Recoꝛd was not removed. Then it was moved 


in the Common Bench, that that Judgment ſhould be amended; 


and lo it was, by oꝛder there, which is a ſtronger caſe, that being a 
Judgment at the Aſſiſe. Vide 11 H. 7. 2. & 23. 21 H.. 3 1. 20 Ed. . 
47. 22 Ed. 4. 46. 30 H. 6. 1. Co. &. 62. Sit many more pꝛeſidents of 
amendments in John Morgan Wolf. Caſe in Book 3. fol. 865. 


Pla. 44. 
Ellis Caſe. | | 
Ndi&ment upon the Statute of 8 H.6. of Forceable Entry. 
The firſt exception was, that the Inquiſition was taken befoze 
A. and B. Juſtices of the Peace; and he doth not ſay, Nec non ad 
diverſas felonias tranſgreſſiones, &. So they have not any power to 
enquire, Sed non allocatur. Fo2 upon this Statute, Juſtices of the 


Peace only; although they be not Juſtices, Ad audiend. & termi- Ante 32. 


nand. &c. have authoꝛity to enquire. Secondly, Becauſe the entry 
is ſuppoſed, In unum Meſſuagium five Domum, which was alledged 
to be incertain; as a Meſſuage oz Tenement hath bien ruled 
to be ill. Sed non alloc. Fo? it was ſaid, True it is, that an entry 


(6) 


into a Meſſuage live Tenement, is not good,becauſe Tenementum ce. 189; 
is uncertain what it is; but Meſſuagium five Domus are one and Ante 621. 


the ſame. Thirdly, Foz that the Endiament is, That he was 
Seiſitus, five poſſeſſionatus, which is not certain, Sed non allocatur; 


Fo? 
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F02 it is of a Meſſuage five Domum, adhuc exiſtent. liberum Te- 
nementam, which pzoves, That he was ſeiſed of ſuch an Eſtate, 
whereof he might be difleiſed. Wherefoze the Endictment was 
good, and Ellis ſubmitted himſelf to a Fine, at. | 


Horſeman verſus Obbins, Mich. 19 Jac. Rot. 


Ebt upon an Obligation of 100 1. conditioned, that if he 

ſave harmleſs, and indemnifie the Plaintiff and his Lands 

in Strettin, in the County of Surrey, (demiſed by one John Gray, 

and one John Beavis, by Jndenture of ſuch a date, during the term 

in the laid Leaſe) from an annual Rent of 20 1. reſerved upon the 

fafd Leaſe, during the ſaſd term, that then, et. the Defendant 

pleads, Quod à tempore Confectionis ſeripti Obligatorn huc uſque 

ane 353. eroneravit & indemnem conſervavit; the Plaintiff, and all the 

Co. 2.4.2 laid Lands from the ald Rent, Et hoc, &c. And it was thereupon 

demurted, becauſe he doth not fhew, Quo modo exoneravit & in- 

demnem confervavit. Fo being a Plea in the Affirmattvezhe ought 

to ſhew how, that the Court might adjudge thereof : But if he had 

pleaded in the Negative Non Damnificatus, it had been good with: 

out further pleading; and of that opinton was the whole Court: 
WWherefoze without argument, it was avjudged fo2 the Plaintiff. 


Termino 


Termino Paſchæ, 
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Harvy verſus Chamberlain. 


 Ction fo? theſe wows ſpoken to the Father of the Plain. (1) 
tiff, Thy Son (innuendo the Platntiff) hath murthered 
my Child. After Uerdict it was moved in arreſt of Judg⸗ 
ment, that theſe woꝛds be not actionable, becauſe it is 
not ſhewn that they were in Communication of the Plaintiff; no2 
doth he aver, that the Plaintiff was the only Son of his Father: 1 cr. 77. 
Jop if he had moze Sons, Non conſtat, of which of his Sons it n 
was ſpoken ; and every one of them may have an Action, as well 
as the Plaintiff, And neither the innuendo the Plaintiff, no2 the Antec 10). 
Averment; that he ſpake them of the Plaintiff will ſerve ; koz it is 
but a general allegation of wows, which do not impozt any ſlander 
to the Plaintiff, But if it had bien ſpoken to the Son, Thy Father 
hath murthe red, &c. it had bien good enough; fo2 there can be but 
one Father: So if it had ben ſpoken to a ſervant o2 wife, Thy Ante 444; 
Husband and Maſter, 8c. it had bien good fo2 the ſame reaſon ; 
and of that opinion was the whole Court. Wherefoze (abſente 
Lea, Chief Juſtice) Judgment was given fo2 the Defendant, 


Francis Oilys Caſe. 


| ry befoze the Cozoner Super viſum Corporis of Fran- (2) 
cis Oily of Berks,who had ſlain himſelf with an Arrow ſhot out 

of a Croſs-bow by himſelf; it was found that he in furore & in- 

ſania ſhot himſelf with a Croſs-bow Arrow, Dans eidem ſuch a 
wound, in fon gule of ſuch a length, cc. whereof he died : It was 
removed into the Kings Bench by Certiorari. And now Coventry 
Attomey-General, moved fo? the reverſal.thereof ; Firſt, Becauſe 

it is Juratores per Sacrament J. S. &c. and doth not ſay, Proborum Ante 41. 
& legalium hominum Comitatus prædict. Secondly, Becauſe it 
doth not ſay, that he ſtruck Himſelf; which is the exception in the 
Endictment, in Longs Caſe, Coke 5. fo. 1 22. b. And fo2 theſe cauſes 

the Court held the Endicment to be Uitious, eſpecially fo2 the 

firſf ; and it was diſcharged upon that motion without day given, 
becauſe it was ſaid, they were very clear. 


Eardley 
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Eardley verſus Turnock, cujus principium ante 
| page 629. 


(3) 12 a Writ of Erroꝛ, the Judgment being affirmed, Coſts were 

tared by the Clerk without motion in Court, which he conceived 
ought to have been given by the Court. But becauſe upon ſuggeſts. 
on in Court, that this Writ of Erro2 was bought after Execution 
ſerved, and ſo, not tn delay of the Execution, (which appeared by 
examination; although it appeared not in the Reco here certi⸗ 
fied,) it was held by all the Court, that no Coſts were to be given; 
Fo2 the Statute of 3 H. 7. doth not give any, but where execution 
is delayed by the TUrit of Erro2 : TWherefoze the Judgment being 
of this term, it was appointed to be rekoꝛmed, and a Superſedeas 
to ſtay the execution. | 


Smith verſus Faldo. 


Rror was bought in the Exchequer-Chamber of a Judgment 
given in the Kings Bench; and the Judgment affirmed, and 
5 1. coſts aſſeſſed Pro delatione Execution. And the Recow being 
remanded, a Scire facias was ſued againſt the Bail, to have execu⸗ 
tion againſt the Bail, as well fo2 the pzincipal Debt, as fo? the 5 1. 
coſts aſſeſſed; and upon two nihils returned, and execution award» 
ed againſt the Bail: Jt was now p2ayed to have a Superſedeas, be: 
cauſe the Bail is not chargeable but with the damages and coſts 
Ante 9. Ofthis Court, and not with that which is tared in the Exchequer 
Chamber: And of that opinion was all the Court. TUherefoze a 
Superſedeas was granted to avoid the intire execution, and not only 
fo2 the ſurpluſage, as was pꝛaped: Fo2 the CUrit being entire,can- 


not be-divided, | 
Smith verſus Melter. 


($) Rror of a Judgment in the Common Bench. The Errozs al⸗ 
ſigned Ore tenus (which were inſiſted upon) becauſe in Re: 

[ plevin Melfer made Conuſance as Batliff to the Lady Wray: Foz 
| | that Sir Will. Wray her Husband was ſeiſed in Fir of the Man⸗ 
| | noꝛ of S. And the Plaintiff held the laid Lands of Sir William 
| Wray by Fealty and 28. 7 d. rent, as his very Tenant, and made 
a Feoffment of the Bannoz,to the uſe of himſelf and the ſaid Lady 
| bis wife fo2 their lives; and that Sir William Wray died, and fo2 
| the rent of two years arrear,after the husbands death, the Diſtreſs 
was taken. The Jſſue was, that the Land was not within the Gift to 

the ſaid Lady; and at the Niſi prius the Plaintiff was Now-ſuited. 
And Judgment being given fo2 the Defendant, Erro2 was there: 
of bꝛought and aſſigned, becauſe ſhe entitles her ſelf to a Rent- 
Service from the Plaintiff by a Feoffment ot the Mannoꝛ, and 


doth not ſhew any Attoꝛnment. Sed non allocatur; Fo2 it ts to be 
intended, 


1 Cr. 175.401. 
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intended, where ' Feoffment of a Mannoz is pleaded, that all ne- Ade 411. 
ceſſary Circiimſtances, viz. Livery and Attoꝛnment, are perfozm- co. 8. 82. b. 


ed: Fo2 otherwiſe it is no Feoffment oł the Mannoz. Secondlp, 
That the Avoww is not good; koꝛ he made Conuſance toꝛ Rent 
to a Lady, tuho is tenant fo2 ite, and doth not aver that ſhe is alive: 
Sed nom allobatur; Fo the Conuſance being made in her right, it 
is fuffictently averred that ſhe was alibe; and there is not any p2e- 


Od. Lit. 303. be 


ſident of ſuch an Averment:to have been made. It is allo neceſſa- 
rily to be intended upon the Jſſue, which is Quod eſt & tempore Ante 622. 


quo Plaint+fumtinfrdifteodum;&c; Thich is a [ufficient Averment, 
that ſhe was alive at the time of the Conuſance, and is neceſſarily 
implied in the pleading; As in the Caſe 13 Eliz. Dyer. Adhuc 
Seiſitus, &c. {Uherefoze the Judgment was affirmed. 


Jackſon verſ#s Bell, Mich. 19 Jac. Rot. 177. 


Eplevin, The Defendant *avows foꝛ Damage feſant in his 
Freehold ; The Plaintiff ſhews, that the place where, is 
parcel of a great Field, called Waſtefield in Thriskby,and preſcribes 
to have Common fo2 a Meſſuage and two Acres in the ſaid Field 
Ubicunque & poſtquam blada & herbæ ibidem creſcentia be reaped 
and carried away, quouſque the ſafd Field oꝛ any part thereof be 
reſowen. And that ante tempus quo & poſtquam the Com in the 
ſaid Field was reaped and carried away from the ſaid places, æc. 
Pe put in his Cattel Levant and Couchant upon his tenement, æc. 
to ule, cc. his Common there, ec. And thereupon the Defendant 
demurred; Firſf, Becauſe he ſaith Ante tempus, &c. and doth not 
ſay in which year the Field was ſown, and the Com carried away. 
Secondly, It is not ſhewn, that the ſaid Field oz any part thereof 
was not reſown; and then it is not within his preſcription, Vide 
10 Ed. 4. Damport fo2 the Plaintiff moved, that the Plea is well 
engugh ; Þ2 it ſhall not be intended to be reſown,unleſs the other 
ſhews it, ac. But all the Court held, that the Plea is not good; 
fo2 he being canfined within what time he is to have his Common, 
ought to ſhew, that he is within the time; otherwiſe, it doth not 
enable him to uſe the Common: Therefoze it was adjudged fox 
the Defendant, | 


Upchard verſus Tatam. 


; Ction ſur Trover & Converſion, Fo? that the Plaintiff, 9. Mar. 
18 Jac. apud Chelmsford, was poſſeſſed of a Writing Obli⸗ 
gatozy, wherein John Petchy and Thomas Petchy were obliged 
ta the Plaintiff in 60 1. ſealed with the Seals of the ſafd John 
Petchy and Thomas Petchy, Ut de Scripto ſuo Obligatorio proprio: 
Ec fic poſſeſſionatus, 12. Mar. 18 Jac. loſt it. And that upon 13. Mar. 
18 Jac. at Chelmsford afozeſaid, it came to the Defendants hands 
nnn by 


(6) 


(7) 


0 
0 


| 
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by Trover-: And that the Dekendant, 20. Martij, 18 Jac. t Chelms- 


- ford afozeſaid, converted it to his own uſe. Upon this Declara. 


tion, the Defendant demurred fn Law, becauſe the date of the 
Bond is not menttoned, no? that it was delivered as their Died; 
but without much argument, it was avjudged fo2 the Plaintiff : 
Fo2 he needs not ſhew the date, becauſe it is loſt, and the Defen- 
dant hath efloyned it. And he is not to recover the debt, but dam⸗ 
ages therefoze. Secondly, The Allegation, that it was Scriptum 
Obligatorium wherein they were obliged, hath Jntendment ſuffict 
ent, that they delivered it as their Died. Therefore, ec. 


K 
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Hunn and his Wife verſus Porter. 


Ction fo? theſe words, Chriſtian Hunn (the wife of the ( 
Plaintiff innuendo) is a Witch, and hath bewitched two 
of the Servants of J. S. to death. After Uetdic fo2 the 
©-= Plaintiff, it was moved in arreſt of Judgment, that 
theſe wozds be not actfonable, becauſe it is not averred, that any 
perſon is dead, no2 in what matter ſhe was a Mitch, Sed non allo- 
catur. F02 the woꝛds, That ſhe is a Witch, are actionable. CUhere: Ante 150 
koꝛe Judgment was given fo? the Plaintiff, | 


Bridges Caſe. 


Ridges and others were endiced pro eo quod, they entred into (2) 
ſuch Land exiſtens liberum Tenementum of JS. & manu forti 

diſſeiſed him: And becauſe the Endictment was not adhuc exiſtens Ante 214.516. 
liberum tenementum 3 and exiſtens liberum tenementum map refer 

to the time of the Endictment, and not to the Entry; Therefoze 

the Endictment was adjudged to be ill, and was diſcharged. }. 


Waters verſus Bridges, Paſch. 18 Jac. Rot. 1894. 


Rror of a Judgment in the Common Bench in Debt, upon (3) 
an arbitrement of 340 1. ſuppoſing there were Controverſies 
betwirt the Plaintiff and Bridges, and Eliz. his wile, foꝛ Divers ſums 
of money, laid out fo2 the ſaid Bridge's wife, at her requeſt dum 
ſola fuit. And that they ſubmitted themſelves in Arbitrement, as 
well concerning the pzemiſſes, as concerning all Suits betwirt 
them depending, touching the pꝛemilles: And the Arbitratozs | 
awarded concerning the pzemifſes, That the Defendant ſhould 
pay to the Plaintiff 340 1. fo; all ſlums of money laid out by the 
Plaintiff fo2 Elizabeth, Dum ſola fuit, cum inde requiſitus eſſet. 
And that all Suits betwirt them ſhould ceaſe, Per quod actio ac- 
crevit, tu demand the 340 l. And that the Defendant Licet ſepius 
requiſitus had not paid the 340 l. Upon Non Debet pleaded and 
found fo2 the Plaintiſf, and Judgment thereupon, Erro2 was 
bꝛought and aſſigned, firſt, That the Declaration is not good, 
fo2 the Arbitrement is void; Becauſe the Submiſſion is foz all 
Controverſies concerning money laid out fo2 the» Fee at her re- 
queſt, And the Arbitrement is, That he _ pay 3401. fot all __ 
2nnn 2 a 


2 
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laid out fo2 the Fewe (omitting at her requeſt) ſo it is moze then 
ante 3532 Was ſubmitted ; and of that opinion was all the Court. Second: 
p, the arbitrement is to pay 3401. Cum inde requiſitus eſſet. gg 
requeſt being part of the agreement, there ought to be an expꝛels 
requeſt alledged, and Licet ſepius requiſitus will not ſerve ; and it 
is not like to Debt due upon a Bond 02 upon Contra : Foꝛ there 
"Gr 35 385. the Debt being due by Specialty 02 Contract, nieds not a ſpectal 
Ante 102 Demand, but Licet ſepius requiſitus will ſerve : But being due by 
Arbitrement, Cum requiſitus fuerit, It is not due, but accoꝛding to 
the Arbitrement upon ſpecial demand. And ok that opinion was all 
the Court; wherefoze the Judgment was reverſed, 


Maby verſus John Shepherd, Executor of Edmund 
1 Shepherd. 
| ta) 1 Ebt upon an Obligation fo2 40 1. by Edmund Shepherd: The 
. Defenvant demanded Oyer of the Dold, and of the Condi: 
tion, which was entred In hæc verba, noverint univerſi per præſentes 
me Edwardum teneri, &c. in 40 l. And he ſubſcribed it by the name 
of Edmund Shepherd, which was his true name; the Defendant 
| pleaded Non eſt factum Teſtatoris. The Jury found that it was the 
| Dieed of the laid Edmund Shepherd the Teſtatoz, And now it was 
| moved, that notwithſtanding the Uerdic is found fo2 the Plain: 
| tiff, yet the Judgment ought to be given againſt the Plaintiff : 
Fot he declares upon a Bond by Edmund Shepherd, and ſhews a 
Bond of Edward Shepherd, which is another perſon ; and they 
Ante 338. Never were the ſame, but diſtinct names. And although it be ſub⸗ 
oſt, 261. ſcribed by the name of Edmund, pet that is no part of the Bond; 
| which being apparant to the Court, the Plaintiff cannot have 
| | Ante 221. Judgment, but ought to be barred 3 and of that opinion was the 
whole Court. And although the Jury hath fouud it to be the Deed 
of the ſald Edmund, pet that will not help it, but he ought to have 
bꝛought his Action accoꝛding to the Bond: Therefore it was ad: 
Ante 442: judged, Quod quærens nihil capiat per billam. Vide Dyer 279. 
Shotbolts Caſe, and Watkins und Heliers Caſe, ante pag. 558. 


Thomas Simpſon and John Simpſon verſus Jackſon. 


(5) Rror of a Judgment in Durham. The Erro? aſſigned was, be⸗ 
| | cauſe in an Ejectione firmæ againſt Tho. Simpſon the Father, 
| and John Simpſon his Son; the Father appearing by Timothy 
* Commyn his Attomey, and the ſaid John Simpſon, Per eundem Ti- 

motheum Commyn, proximum amicum ſuum, who was admitted, 

r Curiam, pro eodem Johanne Simpſon ad proſequendum, and 

| pleaded Not. guilty. Whereas he ought to have been admitted to 
| - plead by his Guardian, and not by Prochine-Amie; and the Admit: 
| tance ought to have bin Ad defendendum & non ad proſequendum. 
But Damport and Sir Henry Yelverton of Council with the Def, 
in the Writ of Erroz, moved, that it was not any Erro2 : Fo? 


rCr. 86. Prochine-Amie is à Guardian, and a Guardian and — 
E 
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be both one, when admitted per Curiam; and they be termed ſo in 
our Books both ways. And although the Entry is ad proſequen- 2 laſt. 25t. 
dum, yet it is good enough; Foꝛ the Defendant may p2oſecute a 
Ven. fac. cum proviſo : So there is difference but in the terms on- 

ly. And of that opinion was Chamberlain puiſue Juſtice : But Lea, 
Doderidge, and Houghton to the contrary, that it is erroneous 
fo2 both cauſes : Fox a Gardian and Prochine- Amie are diſtind, and 
a Gardian o2 Prochine-Amie may be admitted fo2 the Plaintiff; 
and the Prochine- Amie never was until the Statute of Welt. 1.cap. 
47. and Welt. 2. cap. 15. And he is appointed in caſe of neceſſity, 
where an Infant is ta ſue his Gardian, oz be eflopned, o2 that the 
Gardian will not ſue fo2 him. And foz theſe cauſes he might be ad- 
mitted to ſue by Gardian oz Prochine-Amie, where he is to demand 2 faſt. 2%, 
02 to gain: But when he is to defend a Suit in an action real oz Oe 
perſonal, it ought to be always by Gardian, and the Gardian ought 
to be admitted by the Court, who may anſwer his miſpleading if *t< 44» 
there ſhould be cauſe, as 9 — And therefoze the Defendant 
ought always to appear by Gardian, and not by Prochine-Amie, as 
Fitz. N. Br. 27. H. And their Dffices are ſeveral ; therefoe the ad- 
mittance of the Defendant by Prochine-Amie is erroneous, Alſo - 
to admit the Defendant ad proſequendum, is ill and mepoſterous. 
CWherefoze the Judgment was reverſed. Vide 28 Aſſ. 11. 27 Aſſ. 


Dy. 56. & 104. 
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John Mayor verſus Richard Harre. 


(1) Sſumpſit, F02 that the Defendant was indebted unto him in 
40 1. Et fic indebitatus exiſtens in conſideration inde aſ- 
ſumpſit ſolvere upon Requeſt, cc. After Non aſſumpſit 

pleaded and found fo2 the Platntiff,it was moved in arreſt of Judg⸗ 
ment, That the Declaration was not good; Fo2 that he doth not 
ſhew fo2 what cauſe he was indebted, ſo as the Oefendant doth not 
know how to pꝛovide Him an Anſwer. And it is not a pꝛomile in 
conſideration of fozbearatice till ſuch a day, o2 ſuch a ſpectal pꝛo⸗ 
miſe; Foz that might be good; and to that purpoſe was cited 
Ante 213. 4 Mich. 6 Jac. betwtrt Buckingham and Coſdes, That foꝛ this cauſe 
Judgment was reverſed. And of that opinion were all the Court, 
viz. Doderidge, Houghton and Chamberlain, (abſente Lea) and 
gave rule, That Judgment ſhould be entred fo2 the Defendant. 
Vide Co. 10. fol. 77. in the end of the Caſe of the Marſhalſey. 


. Elborow verſus Allen. 


Ction upon the Caſe. TUhereas he was the Son and Þetr of 
John Elborow and Anne his wife,daughter andheir of John 
Travel, and had divers lands by deſcent from them of the value of 
200 l. per annum, That the Defendant envying his eſtate,ſpeaking 
of the Plaintiff and Katherine his wife, ſaid theſe wozds 3 Shall 
Elborow his wife fit above my wife? He is but a Baſtard. Quorum 
prætextu he was much ſcandaliʒ ed in his eſtate, æ enfo2ced to great 
expences to defend his title. Upon Nihil dicit, and wit of Enquiry 
of damages, and 50 1. damages found; It was now moved in ar⸗ 
reſt of Judgment, That theſe woꝛds be not actionable, becauſe he 
- doth not ſhew there was any ſpiech about his eſtate, oꝛ that he was 
about ſelling o2 leaſing out of the lands, noꝛ that theſe woꝛds were 
ſpoken to ſcandalize his Title. And although the Plaintiff ſaith he 
was (candalized in his eſtate, and that they were ſpoken maliciouſly, 
That was but the Clerks dꝛawing and inſerting 3 Foz it doth not 
appear that he had any tempoꝛal loſs thereby, and therefozenot aci- 
onabie, as Anne Davies Caſe is, Co. 4. fol. 17. But all the Court 
beſives Doderidge held, that theſe woꝛds in themſelves are ſcanda- 
Ante 213. los and dangerous to cauſe his Inheritance to be queſtioned, & ſo 
the Plaintiffhath laid them to be in his Declaration, that he was 
put to great charges to defend his inheritance. But Doder.ſtrongly 
to the contrary ; that neither the woꝛds themlelves, noꝛ the manner 
of ſpeaking of them do impoꝛt any flander but obliquely 3 * — 
g- 
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Allegation of the Plaintiff chall not help them. But che other thꝛie 
Juſtices being againſt him, it was adjudged £02 the Plaintiff, 


Sir John Ferrers and Sir John Curſon verſas Sir Richard 
Fermor and others, Trin. 17 Jac. Rot. 246. 


Ebt fo2 400 l. fo2 the rent of two pears arrear upon a Leaſe 
| gf 21 years made to the ſaid Sir Richard Fermor and others, 

rendung 200 1. per annum, of the Bannns? of Belchingdon by John 
Poory, who after conveyed the Reverſion to the Plaintiffs, who, 
fo2 that the rent of two years was unpaid, bought the ſaid Action, 
Upon Non debet pleaded, and a ſpecial Aer did, the Caſe appeared 
thus: John Poory let this land fo2 21 years, rendiing 200 l. per 


C3) 


annum; Afterward it was covenanted by Jndenture betwirt the 


Leſſoꝛ and Left and others, chat a bargain and (ale ſhould be made, 
and a Fine levied to the Leſſee and ts others and their heirs, to the 
ule-of them and their heirs to the intent a Recovery Gould be (uf- 
keted againft the Tonuſees; with Aoucher ol the Lefſ&,who Gould 
vouch over the Common Moschee, to che uſe of the Plaintiffs and 
their hoirs. The bargain and ſale was made by Died enralled, and 
a Fine levied, and the nert Term the Recovery ſuffered according- 
fy. And whether upon all this matter ehe term were extinguiſhed, 
9 in eſſe, was the queſian. Hoy tt was grid by Council on both 
es, and by all theCouttchat if a Fine 02 Feoflment be to Leſſee 


fo pears, tothe aſe of a-ſftvanger; it ſhall not extingui the term: 


but it is ſaded vy the Statute of 27H. 8. which executes the poſſeC- 

don acooiding ts the Ade, and ſaves all Rights. Eſtates and Jute⸗ 
teſts. And as at the Common Law, if a Lermoꝛ takes an Eftate 
to Aſe, he hill not be competed in Equity to execute the Effate, 
bat His tert hall be/ſauso auto himt So the Statute dath not in- 
tend to pzeſudice ſuch who have Eſtates, but to pꝛeſerve them. But 
here the doubt was, decaule by the Fine levied and Bargain and 
Sale made, to the uſe of the Leſſee himſelf and others, fo2 a time, to 
the intent u Recovery ſhauld ve ſuffergh ; ¶ The term being dzown- 

2d and ex tin. che time amtii Recode ſuffered) whether it ſhall 
mow:;beremped:?:!fnd;allthe Court veſolved that. it ſhauld: Fez 
the Bargain and Sale, Fine and Recovery, are all hut ane Al- 
ſudance; and the Ne 
;upon the Covenant)uisy 
twhorefoze within the equity aud — the Saving in the Sta⸗ 

cute: and is ul one in Judgment af Law, as a feoffment to an 
Al. Here they re@ived, That the term was not expired, 
but both wanne mentis revived; And a It " the 


Þlatacſf.: .j1i93( 11551; 1251 

Calle 8 Caſe . 
Ne Innocent Caſtle was indidted, Foꝛ that he took upon him 
to be a Juſtice of Peace within the County of Buckingh. not 


to 


— 


—̃ ( —U— executed (which is grounded 
t to the uſe, ab Initio; 


(4) 


having Lands to the value of 401. per ann. And ſent his Warrant— 
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(5) 


{cr. 107. 
3 Cr. 44. 


(6) 


Ante 473. 


to have one befoze him to find Sureties fo? the Peace, cc. Ercep- 
tions were taken to this Endicement : Firſt, that the Statute ap: 
points a Penalty, #c. which is to be recovered by Bill, Plaint, oz 
Jnfo2mation, cc. theretoꝛe not by Endictment 3. And it was no of- 
fence befoze. - And of this. opinion was the Court, that when a 
Statute appoints a penalty fo2 the doing of a thing which was no 
offence befo2ze, and appoints how it ſhall be recovered, it ſhall be 
puniſhed by that means, and not by Indictment. A ſecond Excep⸗ 

tion was taken, becauſe it is not ſhewn that he had any Cammiſſe 
on, oꝛ did any act by vertue of a Commiſſion, And it was held alſo, 
that fo this cauſe it was ill. CAheretoze he was diſcharged. can. 


Harflet verſus Butcher, 


Ovenant : Foꝛ that the Defendant by Indenture upon d 

Leaſe made unto him ot an houſez covenanted, that he would 
from time to time during the term, after thꝛee months monition; 
ſufficienty repair, and at the end ol the term leave it ſufficiently 
repaired to the Lefſoz, ec. And fo2 not leabing it ſifficiently repair: 
ed at the end of the term, the Action was bꝛought; and ſhews in 
what parts, #c. Upon this, the Defendant demurred, becauſe; he 
doth not alledge, that he fo2 tmee months:befoze gave notice unte 
him of the veleas, cc. But without Argument ait was reſolved, 
that the Declaration was good notmithſtanding that exception; 
Fo? the clauſe, To. leave it well repaired at the endrof the term, 
is diſtin by it ſelf, and doth not depend upon the ſonner clauſes ? 
For he ought to leave it ſufficiently.repairedwithautagtice, at his 
peril; And the notice within thꝛee months; rekers only to the re- 
parations within the termz-whereto he is not tied without notice 
thꝛee months before. Ahereloꝛe it was — ry renny meme 

. 3:1} 10. D 1133 


Abbot and Alice his wife verſus Rot 


Sſumpfir, Whereas the DefendauGreceived of: the [Plaintiffs 
money by the hands of the Plaintiffs wife, ec. That the 
Defendant iti conſideration thereof pꝛomiſen unto them to naꝝ it 
at ſuch a day, and alledgeth the bꝛeach ein non payment. The De- 
fendant pleaded Non aſſumpſit, and faund fo2 the Plaintiſt; and 


moved in arreſt of Judgment, that this pzon(iſe is vai, being fo: 
montes of the Baron und Femer And nd damnem eurum cannot 


Trin. 20 o Jac. Rot. 


be; Foz N Feme Covert cannot have pads with her Baron. And 


although it were objected, that it may do morites amt che Frme 
dum ſola fuit;*02 foꝛ Rent during the Woverture: It mas held, that 


it ſhall not be ſo intended without it 80 been ſhewn, TTherefoje 


| it was adjudged fo2 the Delendant if 
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Slater verſus Stone, Hill. 19 Jac. Rot. 


Ovenant. TUhereas he byJndenture let and demiſed an houſe (7) 


fn Barleyburſt to the Defendant foz 21 pears from Michaelmas 
following, and the Defendant codenanted quod ab & poſt emenda- 
tionem & reparationem dicti Meſſuagii bp the Plaintiff, his Þeirs 
and Aſſigns, Pe at his pꝛoper coſts and charges as need ſhould re⸗ 
quire, bene & ſufficienter repararet & ſuſtineret, the ſaid Meſſuages 
during the ſald term, and ſo at the end of the term would leave 
them well and (affictently repatred:- And alledgeth the breach, that 


at the time of the demiſe, and beginning of the term, one Dove. 


houſe parcel of the pzemiſes was in good and ſufficient reparations, 
And that the Defendant voluntarie during the term ſuffered it to 
ſtand uncovered fo2 a year, whereby it became very ruinous, and 
afterwards pulled it down, fo as it became of no value. The De⸗ 
fendant pleaded, that he did not ſuffer it to ſtand uncovered, noꝛ 
pulled it down, 4c, And thereupon they were at iſſue, and found 
fo2 the Platntiff; and moved in arreſt of Judgment, that the 
breach is not well aſſigned : Fo2 the Covenant is, that ab & poſt 
the Plaintiff hath repaired it, that he would maintain it in reparati- 
ons. So the Defendant is not to repair it, until the Plaintiff hath 
firſt repaired it. And of that opinion was the whole Court (abſente 


Lea.) And although it was objected, that the Plaintiff having al- 


ledged it to be in good reparations tempore dimiſſionis & in initio 
termin!, nided not to repair it, when it was not neceſſary : But 
that refers to all parts of the houſe which require reparation : Yet 
non allocatur : Fo the Court held, that the Covenant being,Quod 
ab & poſt reparationem by the Plaintiff, then he would ſuſtain, &c. 
It is conditional, that the Plaintiff ought firſt to repair it. So al⸗ 
though it were in good reparation at the beginning, ik it afterwards 
happen to decay, the Plaintiff is firſt to repair it, befoze the De- 
—— is bound thereto. WMherekoꝛe it was adjudged fo2 the De⸗ 
Sir John Appeſley and Sir John Key verſus Ive. 
Udita querela to be diſcharged of a Judgment in the Com- 
mon Bench in a Scire facias upon a Recogniſance of 400 l. 


in the Common Bench as Bail fo2 Jahn de Griſe , wherein . 


they all were bound, that if the ſaid John de Griſe be condemned 
at the Suit of the ſaid Ive, he ſhould either pay the Condemna⸗ 
tion, o2 render his body befoze ſuch a day, (As the Bail in the 
Common Bench is always in a ſum certain accoꝛding to the debt 
o damages in the TUrit; but in the Kings Bench there is not 
any ſum therein mentioned.) Judgment being given in the Scire 
facias upon that Recogniſance , Writ of Erroz was bꝛougbt 
upon that Judgment, and the Judgment affirmed'; afterwards 
a Writ of Erro: was bzought upon the pzincipal Judg- 
ment, which was reverſed, And hereupon Audita' querela was 
brought; Fo2 it was held by all the Court, that the firſt Judgment 

Dooo | reverſed, 


($8) 
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Co. 8. 143. A. 


reverſed, is no reverſal of the Judgment in the Scire fac. becauſe 
{t is a collateral Judgment by it leit. But yet it was held by them, 
that it is good cauſe fo2 an Audita Querela; Fo2 it is quaſi depen; 


dant upon the firft Judgment, and the firſt Judgment is the cauſe 


(9) 


Ante 264. 


(10) 


that he is charged by this Recogniſance;. And the cauſe of the 
Charge being taken away, it is reaſon the Bail ſhould have their 
remedy to be diſcharged from the Execution upon the Recognj- 
ſance, and the Judgment thereupon. Agreable to the caſe put Co. d. 
fol. 143. b. IA a Recovery be in Debt againſt a Jaylo2 upon an 
Eſcape, and afterward the firſt Judgment is reverſed, the Jayloꝛ 
ſhall have an Audita querela. Vide the New Book of Entries 87. 
Audita querela by the Bail after Judgment againſt him koꝛ Debt, 
upon a Scire fac. becauſe he was within age at the time of the 
Bail; and by the Audita querela he was diſcharged, 


Heaton verſus Harleſton, Trin. 19 Jac. Rot. 85. 


Jectione firmæ. The Plaintiff declares, Whereas J. S. by Jy: 
denture 9.Jun.19 Jac.dimiſiſſet, &c. ſuchland to the Plaintiff, 
Habendum terminum prædictum à die datus ſigillationis & delibera- 
tionis Indenturæ prædictæ, foꝛ thite pears; virtute cujus, the Plain: 
tiff 10. Jun. 19 Jac. entred and was poſſeſſed, until the Defendant 
the ſame day ejected him. The Defendant pleaded Not guilty, and 
found againſt him; And now moved in arreſt of Judgment, That 
the Declaration is not good, becauſe neither the day of the date, 
no2 of the enſealing and delivery of the Indenture are mentioned, 
So as there is not any certainty in the Declaration when the 
term ſhould begin. Sed non allocatur; Fo when the Uerdid hath 
found him guilty upon the Declaration, and the Ejectment is al- 
ledged accoꝛding to the Declaration, it map well be intended, that 
the Indenture boze date and was ſealed and delivered the dap 
mentioned in the Declaration of the Leaſe, Wherefoze it was ad- 
judged fo2 the Plaintiff. | 


Stamp verſus Parker. 


E Jectione firmæ. After Uerdict at the Niſi prius fo? the Plaintiff, 
the Defendant at the day in Banco pleaded a Releaſe from 


the Plaintiff betwixt the Uerdic and the dap in Banco, and ſhews it 


x Cr. 232, 
3 Cr. 202, 
Hob. 162; 


(11) 


2 Rol. 251. 


to the Court. And whether he ſhould be received thereto, was the 
queſtion : And reſolved, that he had not any day to plead it, no2 
had he any remedy but by Audita querela, if the Plaintiff ſued 
Execution. Wherefoze it was adjudged fo2 the Platntiff, 


Preſcot verſus. 

Ebt upon an Obligation with a condition to pay 140 1. the 15 

dayof May next enſuing, (the date of the Bond being the firf 

of May.: ) And whether it ould have relation to the month of May 
next following, and ſo a year after, o to the ſame month _ 


— 
_ 
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the Bond was made, was the queſtion: And adjudged it ſhould be on. 578. 
referred to the 15 day of the ſame month, being a foztnight after - 
the date, and not to May in the year following. Uherefote it was 

- adjudged fo2 the Plaintiff. And this matter being moved in arreſt 

of Judgment, That the Action was bzought befoze the Obligation 
foꝛleited; Jt was held, that Next following ſhould refer to the day, 

and not to the month. And Erroz being dzought.the Parties com- 

pounded. 12 PEE 


Scavage verſus Parker. 


Jectione firmæ of a Leaſe of Lucy Lady Griffin, 7. Jan. 19 Jac. (#2) 
by Jndenture dated 6. Dec. 19 Jac. Habendum à die Datus In- 

denturæ prædictæ. Upon. Not guilty pleaded, and Evidence to the 

Jury, the Leaſe was chewn baring date 6. Dec. 19 Jac. and the Ha- Co. 5. 1. «.b. 

bendum was a tempore confeCtionis Indenturæ. And becauſe a die . Lic, 46.b) 

Datus excludes the day, ſo as it is not the lame Leaſe whereof the 

Dlaintiff declares, Jt was held that the Plaintiff had miſtaken his 

Action. Mherekoze the Platntiff was Mon-ſuited, 


Chamberlain ver] KS W hite and Goodwin. 


Ct ion foꝛ woꝛds: Fo2 that they two ſpake theſe woꝛds of the (13) 
Plaintiff; Thou haſt the Plate of J. S. and we will charge 
thee with that Felony.After Uerdict upon Not guilty, and found fo2 
the Plaintiff,tt was moved in arreff of Judgment, That the action 
ties not joyntly againſt them; Foꝛ the ſpeaking'of the one, is not the 
ſpeaking of the other: wherefoze they ought to have bien ſeverally 
charged. And it was thereupon adjudged fo2 the Dekendants. 


Calthorp verſus Newton, Trin. 20 Jac. Rot. 


Reſpaſs. The parties being at iſſue upon a Ven. fac. awarded, (14) 

twenty five were returned, and at the Niſi prius twelve of Cr. 224. 
them were ſwoꝛn, whereof the five and twentieth perſon was one: 
And fo2 this cauſe, it was moved in arreſt of Judgment, and held ta 
be an ill trial; and not aided by the Statute of Jeofails. But the 
Court held, that although twenty five were-returned, and twelve 
of the firſt twenty four had been ſwozn, and not the twenty fifth 
perſon, it had been well enough, and aided by the Statute : But as 
the caſe now fs, it is a mif-trial, and not warranted to ſwear the 
twenty fifth perſon. CUherefoze a Ven. fac. de novo was awarded, 


Bull verſus Wheeler. 


Rror of a Judgment in Canterbury, Che Erro aſſigned and (15) 
inſiſted upon, that in debt upon an Obligation againſt an Ex- 
kcutoz fo2 the perfozmance of Covenants in a Leaſe made unto 
the Teſtatoꝛ, the bꝛeach was alligned — A —tũ˙ 
| ooo 2 ; 02 


— — 
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Moor 70, 
Ante 191. 
Poſt. 672. 


(16) 


(17) 


ko; not repairing of an houſe ; and Jfſue being found againſ the 
Defendant, Judgment was, Quod recuperet the Debt de bonis 
Teſtatoris, ſi &. Et fi non, tunc de bonis propriis. Ilhere it was 
alledged, that in as much as this bzeach is declared to be by the 
Executoꝛ himſelf, and in his default, the Recovery ought to have 
ben as well fo2 the debt as fo2 the damages de bonis propriis: And 
a pꝛeſident was cited in the New Book of Entries to this purpoſe, 
But all the Court held, if there were any ſuch pꝛeũdent, it is not 

Law: Foz the Executoz is chargeable in debt by the Covenant 

made by the Teſtatoz, and therefoze ſhall be charged only fo? the 

piincipal with the goods of the Teſtatoꝛs; and by no act 0? falſe 

plea ſhall he be charged de bonis propriis, but where he pleads the 

falſe plea Ne unq; Executor, which utterly ouſts him from the be- 

nefit of the Teſtament, UUherefoze the Judgment was affirmed. 


Burton verſus Brown, Leſſce of the Lady Platt. 


Jectione firmæ. Upon Demurrer, the Caſe was, That Sir Hugh 
Platt had a piece of ground oꝛ Garden-plot, and let it unta 
Juxon; afterward Juxon affigns this Leaſe to Ireland, and Ireland 
builds upon part of the Garden-plot two Houſes, leaving a ſuffict- 
ent Garden : And afterwards Sir Hugh Platt lets to the ſaid Bur- 
ton the Plaintiff, All that Garden-plot or piece of ground late in the 
Tenure of Juxon, and now in the tenure or occupation of Ireland. 
Firſt, whether the Garden-plot and Houſes then in the occupation 
of Ireland, Oz only ſo much of the Harden-plot as was not built 
upon, paſſed, was the queſtion. - And it was held by all the Court, 
That all the Garden, as it was in the tenure of Juxon (although it 


was afterward built upon) did paſs: Foz the Leſſo2 doth not talk 


knowledge what is done by an Under-tenant, and therefoze by in- 
tendment leaſed it as entirely, as he firſt demiſed it to Juxon ; 
And all which was in his occupation, and the Pouſes which were 
built after the Leaſe made, did well paſs. | 


| Srͤctone verſus Smalcombe. 
A Ction ko wowbs. TUhereas the Defendant being arreſted by 


| a Warrant made upon a Latirat, directed to the Sheriff of 
Middleſex 3 That the Defendant ſpake theſe wozds, This is a coun- 


terfeit Watrant made by Mr. Stone (innuendo the Plaintiff had 


forged that Tarrant.) After Uerdic> upon Not guilty, and found 
fo2 the Plaintiff, it was moved in arreſt of Judgment, That theſe 
woꝛds be not actionable 2 Fo2 it is not alledged, That he fozged 
any Warrant; No is it any Foꝛging within the Statute of 5 Eliz. 
But it was held vy the Court, That the Action lies: Foz, in ſay- 
ing It was a counterſeit Warrant made by him, it is intended to be 
counterfeited by him, and a great flanver, TUherekoꝛe it was av- 
judged to the Plaintiſl. 06 


Rowland 


— 
— 
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Rowland verſus Doughty, Trin. 20 Jac. Rot. 
EA firmæ of a Leaſe from John Stringer and Fortune his 

wife,of Lands in Chaddeſton, foꝛ thiee years. Upon Not guilty 
pleaded, a Special UMerdick was found, That Henry Scatergood 
was ſeiſed in Fi ol one motety in poſſeſſion, and of another moiety 
in reverſion, expectant upon the lives of John Scatergood his father, 
and Margaret his Feme. And fo ſeiſed, made his TUill in theſe 
wods : I will, That Fortune my wife ſhall have to her uſe and occu- 
pation, All that my Living which I now do occupy,ſo long as ſhe do 
keep my Name, until ſuch time as my fon J. S. ſhall come to the age 
of 21 years; and that then ſhe ſhall have the Thirds of all my Living. 
Item, | will, That 7ohn my fon ſhall have all my Lands in Chaddeſton; 
and if he die without iflue, Then I deviſe the ſame to my daughter. 
The Deviſo? dies, John Scatergood the father and Margaret the 
wife die; Fortune the Feme enters, and after takes to husband Tho. 
Stringer the Leſſoz: J. Scatergood enters,and infeoffs Charlton un- 
der whom the Defendant claims and occupied all: And Tho.Strin- 
ger and his wife entred, and made a Leaſe of the third part to the 
Plaintiff, who bzought an Ejectione firmæ, And it was found, that 
the Deviſo2 had not any Tenements but a Farm in Chaddeſton, 
whereof the Land in queſtion was parcel; and an actual Entry was 
found. And whether the Feme after his death all have the third 
part of all; ©2 but the third part of the moiety which Henry Scater- 
good himſelf occupied; ©2-no part, becauſe ſhe married befo2e the 
full age of the peir, and ſo determined her own eftate,was the que- 
ſtion. And all the Court relol ved, Chat ſhe ſhould have a third part 
of all, the woꝛds of the CAlili being well weighed : Foz the ſirſt 
wows give all, which was in his occupation, which was the moiety 
of all, during the minozity of his ſon, and if the kept his name, (i. e. 
if the lived fa long a widow) by the moms, All this my Living which 


(18) 


I now occupy: And after marriage, o full age, That (he ſhould have 


the Thirds of all my Living: which extends to the reverſton,and to 
the poſſefſion : Fo2 that clauſe is not referred to that which he occu- 
pied, but it is to his Living; andi thati wich is in reverſion, is in 
common parlance his Living, and is as much as it he had ſaid, All 
his Farm. And this Deptſe to the Fexe is not controuled by the 
woꝛds ſubſequent of the Deviſe to his ſon, having hut that Farm 02 
Living: And although ſhe determines. her firſt eſtate by marriage, 
pet that doth not deftrop the ſubſequent Devile, Wiherefoze it wag 
avjuvged foz the Plaintiff, that he ſhould recover the third part. 
Noyes verſus Hopgood. 

Ebt upon an Obligation foꝛ Eighty pounds, condition- 
f ed fo2 the performance of divers Covenants contained 
in Articles. of agrixnient. The Oefendant wleaded, that it 


was agrfed betwirt the Plaintiff and the Defenvant, * be 
| ou 


x Cr. 230: 


(19) 


vn, 
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1 Cr. 85 193. 
Ante 100, 


(20) 
Jones 11. 


ſhould grant an Annuity of 5 l. out of ſuch land fo? life, in diſcharge 
of that Bond: which Grant he made accoꝛdingly, and the Plaintiff 
accepted it in diſcharge of that Bond, #c. TUhereupon it was de- 
murred; And without argument, upon the firſt motion adjudged 
fo2 the Plaintiff: Foꝛ it is but a Concow and verbal agreement, 
which can never be a diſcharge of a Specialty. 


Sir George Savile verſus Richard Thornton. 


Uare Impedit againſt the Biſhop of Lincoln and Richard 
Thornton, fo? diſturbing him to pꝛeſent to the Church of Bar- 


roughly, in the County of Lincoln, Fo? that he was ſeiſed in fee of 


the Advowſon of the ſald Church as in groſs, and pzeſented James 


Thornton, who was admitted, inſtituted and inducted ; and by his 


death the Church being void, it belonged unto him to pꝛeſent, ec. 
The Biſhop pleads, That he claims nothing but as Oꝛdinarp, cc. 
and Judgment againft him. Richard Thornton pleads, That he is 
Parſon emparſonee of the (aid Peeſentment of John Thornton, whe 
is pet alive at B. afo2eſatd, And that the Plaintiff ought not to 


maintain this Action : Foz he ſaith, That long time befo2e the 


Plaintiff had any thing to do with the ſaivAdvowſon, the P2io? of 
Okey was ſeiſed thereof in fee, and preſented thereto Tho. Gooding, 
and after that granted the next Avoidance to R. M. and atterward 
ſurrendꝛed his poſſeſſions to King H. 8. who was ſeiſed thereof in 
Fee, and afterward the Church became void, and R. N. the Ozantee 
of the next Avoidance pꝛelented thereto one Dickenſon. That H. 8. 
died ſeiſed, and it deſcended to King Ed.. and from him to Queen 
Mary, and from her to Queen Eliz. who was ſeiſed thereof in Fee 
in jure Coronæ; And the Church became void by the death of 
Dickenſon, and the preſented one Buttry; And that the Church be- 
came void by his reſignatton, and the Queen thereupon pꝛeſented 
John King, who was admitted and inſtituted; And by his death the 
Church being vofd, the Plaintiff pꝛeſented by uſurpation the ſaid 
James Thornton, who mas admitted, inſtituted and inducted: That 
the ſaid Queen Eliz. died leiſed, and it diſcended to the King who 
now is, who by his Letters Patents granted the next Avoidance to 


John Thornton, who by the death of James Thornton pꝛeſented him, 


and that he was admitted;inſtituted and inducted; Et hoc, &c. The 

Plaintiff replies and takes pꝛoteſtation of the Seiſin in Fee of Qu. 
Mary, Queen Eliz. and the King who now is; And koz plea, con- 

keſſing the Seiſin of the Platntiff, and the Gzant of the next Avoid- 
ance by him, and the Pꝛelentment thereby; and the Seiſin of King 
H. 8. and King Ed. 6. And that King Ed. 6. by his Letters Patents 
Anno quarto Regni ſui granted that Advowſon to Sir Tho. Wyat 
in Fee, who granted it to the Plaintiff; and that Queen Eliz. made 
the ſeveral Pyzeſentmentsalledged in the count by Lapſe;and after- 
wards the Church being void, che Plaintiff pꝛeſented the ſaid James 
Thornton, by whole death the Church being again void, it belongeth 
unto him to pꝛeſent: Wherefoze,#c. And traverſeth the dying * 

5 2 


|» ——— 
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of King Ed. 6. And thereupon the Defendant demurred: Firſt, 
Betcauſe the Pꝛoteſtations are ill and repugnant. Secondly, The 
Traverſe is not good: Fo? he traverſeth the dying ſetſed of King 
Ed.6. and doth not traverſe the Seiſin of Quien Mary and Queen 
Eliz. and their dying ſeiſed: Noꝛ traverſeth the Pꝛeſentments al⸗ 
edged by reaſsn of their Seifin in Fe, but anſwers them by reaſon 
of the Pꝛelentations by Lapſe. And upon theſe points it was ar- 
gued in the Common Bench, and Judgment given fo2 the Platn- 
kiff; And thereupon a Mrit of Erro2 brought, and the Erro2 was 
here aſſigned in the matter of Law. And it was now this Term 
agreed, that this Quare Impedit is bzought againſt the Jncumbent 
without naming the Patron; and it is averred that the Patron is 
alive: And therefore the Declaration not being good, Judgment 
ought to have bien againſt the Plaintiff, And in pzoof hereof were 
cited 3 H. 4.2. 42 Ed.3.7. Co. 7.fol. 25. b. But it was thereto an⸗ 
ſwered, That this peradventure might have been a good plea, it he 
Had pleaded it in the Common Bench, and had relied upon it with- 
out pleading over, fo as the Plaintiff might have anſwered thereto. 
But this can never be aſſigned fo2 Erro2'; Fo2 it is only to the 
Crit, and pꝛoves the TUrit abatable, aud it is not abated in facto; 
And nothing chall be aſſigned fo2 Erro2 cancerning the TUrit, but Hob. 5. 166. 
that which pꝛoves it to be abated in facto. Allo this was not plead: 
ed after the Imparlance: And fo? that he in his plea doth not relp 
thereupon, but hath pleaded another in bar, and ſo hath relinquiſh- 
ed his plea to the Trit,and the Plaintiff hath not auſwered thereto: 
And then revera his plea in bar is not anlwered, when he doth not 
rely upon it, but pleads over in bar. And therefoze it cannot be 
aſſigned fo2 Erroꝛ. Vide 13 H.8. 13. 14 H. 8.29. 22 Ed. 4.35. 19 Ed. 
4.25. Secondly, It was ſtrongiy argued, that the Traverſe is not 
good: Becauſe he traverſeth the dying ſeiſed of Ring Ed. 6. and 
doth not traverſe the Seilin of Auen Mary and Queen Eliz. noꝛ 
the Pꝛeſentments alledged in the bar, by reaſon. ot the Seiſin in 
Fee, it being the pꝛincipal matter of the bar. But the Court held 
the Replicatfon to be well enough: Foz, the dying ſeiſed is the 
puncipal matter traverſable,the other matters are but conſequents Ante 44. 
thereof; and the Plaintiff hath liberty to traverſe any part of the 
Defendants plea, And the Pꝛeſentments alledged are well con- 
feſſed and avoided, when he ſhewed that they were P2eſentations 
by Lapſe, and not by reaſon of any Seifin in Fee: And of neceſſity 
he was to anſwer unto them. And although it were objected, that 
Preſentations cannot be anſwered by Collations made; And that 
Pꝛeſentment by Lapſe in the Kings Caſe is not any Collation, 
but a Pꝛeſentation, and ſo always hath been pleaded 3 Foz he pꝛe⸗ 
ſeats as Supzeam Patron. Vide 33 H.6.2. 7 Ed.4.20. Therefore 
Rule was given, that Judgment ſhould be affirmed.But becauſe it 
was alledged, that Sir George Savile Plaintiff in the firſt Action is 
dead pendant the plea, the Entry of the Judgment was ſfayed. 


Arundel 


— 
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Re 


Arundel verſus Gardiner, Trin. 19 Jac. Rot. 188. 


Sſumpſit. Thereas the Defendant had a Fieri fac. fo; 6x l. 
A of the goods vol John Layer, and delivered that CUrit to the 
Sheriffs of Norwich, to whom it was directed to execute, and af: 
firmed to the Plaintiff, That the woollen Cloth in the Shop of 
Chriſtopher Layer were the TUares of John Layer, and liable tg 
Execution fo2 the ſaid Sum, and required him to execute it: That 
the Defendant adtunc & ibidem, fn conſideration he would ſeiſe 
the ſaid Cloth fo2 the laid Execution, aſſumed to the Plaintiff, 
That he would enter Bond to the Sheriffs of Norwich; when he 


-*Hould be required, in any reaſonable ſum, to ſave them and the 


Anre 102. 
1 Cr. 386. 


Poſt. 66 1. 
Ante 102. 


Plafntiff harmleſs againſt all perſons fo2 entring into the ſaid 
Shop, and taking Execution of the ſaid goods: And alledgeth, 
That he giving credence to that pzomiſe,entred into the ſaid Shop 
and took Execution of the ſafd goods; And that fo2 this cauſe 
Chriſtopher Layer ſued him in Treſpaſs, and recovered 17 J. in 
damages and coſts ; And that the Defendant licet ſæpius requiſi- 
tus, had not entred into any Bond to the ſatd Sheriffs, cc. Upon 
Non aſſumpſit pleaded, and found fo2 the Platntiff, Jt was moved 
in arreſt of Judgment, firſt, That this pꝛomiſe upon this conſiderg- 
tton is againſt Law, to take Execution of goods which werg not 
the Defendants, and to ſave him harmleſs againſt all perſons ; 
and therefoze is not god, 2 H.4.Sed non allocatur : Foz he ſhewing 
the goods,and requiring the Sherifi to do Execution, it is reaſon- 
able that he ſhould ſave them harmleſs, and a pzomiſe to that pur: 
poſe is good enough. A ſecond Greeption was, That this pꝛomiſe 
fs uncertain to give Bond in a reaſonable penalty, and it is not 
agreed what it ſhould be, and therefoze void, Thirdly, Becauſe 
it is Licet ſæpius requiſitus, he hath not entred into Bond; And 
he doth not ſhew by whom the requeſt was made. Fourthly, Be- 
cauſe he doth not ſhew that he tendꝛed a Bond unto him: Fo2 he 
being to enter into Bond upon requeſt, Þe who would have the 
Bond ought to make it ready and to require it, cc. Sed non allo- 
catur : But Judgment was given fo? the Plaintiff. 


Termino Hlillary, 


Anno viceſimo Jacos1 Regis in Banco Regis. 


— 


Treſwell verſus Middleton, Hill. 19 Jac. Rot. 965. 


Rror of a Judgment in the Common Bench in debt fo2 421: (19 

FE 9s. 3 d. and declares upon ſeveral Accompts of divers ſozts " 

ot Mares ſold fo? divers ſeveral ſums, and upon ſeveral re- 
tainers at ſeveral days to do ſeveral ſoꝛts of wozk; and among 
others, that he ſhould retain one J. S. the Plaintiffs ſervant,to wozk 
with him fo2 five days, capiendo pro ſalario ſuo, pro quolibet die 
2 8. per quod Actio accrevit tu demand 10 s. And ſo accompts of 
ſeveral Mares bought, and. ſeveral reteiners and ſeveral ſums 
lent, amounting in toto to 42 1. 9 s. The Defendant pleaded Non 
debet, and found quod Debet 30 1. inde, & quoad reſiduum Non 
debet. And Judgment given fo2 the Plaintiff, and Erroꝛ thereof 
brought and affigned ; Firſt, becauſe the Acton lies not fo2 the 
Maſter fo? the retainer of the Servant to wozk with the Defendant 
fo2 five days; Foꝛ it is not allevged that he did the ſervice fo2 his 
Maſter, but fo2 himſelf ; And the retaining is of the Servant fo2 
his own pꝛoper labour, and by a Contract with him: And if it were 
the retainer of the Servant by the command and appointment of 
his Maſter, he ought to have fhewn that he retained the Maſter, 
and not the Servant; Foz then he ought to have counted acco2d- 
ingly,that he retained the Baſter,who by Himſelf oꝛ Servant ſhould 
wozk, cc. And of that opinion was afl the Court. Secondly, the 
Action of Debt being fo2 ſeveral parceis, the Jury finding that he 
owed 30 l. Et quoad reſiduum Non Debet, and not finding fo2 
which ok the Contraas o2 Retatners Quod debet; (So as the Ante 31.113: 
Defendant cannot know fo2 which he is condemned, and tos which Co. T. 227. 
acquitted, and thereby might plead ft in bar to other Actions, oz Poſt. 562. 
have an Attaint if it be falſe.) Foz theſe cauſes the Uerdict is not 
good, and the Judgment ther is erroneous: And of that opi- 
nion was — whole Court, (abſente Lea) wherefore the Judgment 


Bradford verſus Ramſey, Trin. 17 Jac. Rot. 945. 


Rror of a Judgment in the Common Bench in an Action upon (2) 
the Caſe ſur Trover. The Erroꝛ was affigned, becauſe William 
Brown of Harmthorn was returned upon the Venire fac. And upon 
the Diſtringas, one William Brownof Harmthorp was returned and 
ſwom. So he was not the ſame perſon ＋ was returned we” 
PPP the 
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Ante 307. 


Ante 130. 


(3) 


(4) 


the Ven. fac. (And in truth there was not any ſuch Gillage ag 
Harmthorn, as was in the Declaration) So it could not be amend: 
ev. But all the Court (beſives Hougbton) held, that the alteration 
of the name of the Uillage is not material: Foza man map by in⸗ 
tendment have two habitations, and may remove and alter his ha. 
bitation after the Ven. fac. returned, which is not material noz ex. 
aminable; but the trial fs good enough, as it is in the Caſe be: 
'twfrt Stanhop and Stanhop, quod vide ante pag. 457. But variance 
in the Chꝛiſtian oꝛ Sirname is material. Therefoze this was not 


allowed to be an Erroz, A ſecond Erroꝛ was aſſigned, Becauſe the 


CUvrit was, Quod fuit poſſeſſionatus de diverſis bonis & catallis ad 
valentiam 20 l. and loſt them, which came tothe Defendants hands, 
and he converted them. And the TUrit doth not mention any gods 


in ſpecie; But the Declaration was, Quod fuit poſſeſſionatus de 


duobus cadis de Claret-wine, and one Hogſhead of TUhite⸗ wine, and 
doth not mention any value. So the TUrit and Declaration da 
not meet, noꝛ doth it appear that the Declaration is founded upon 
this TUrit. And when the Declaration varies from the Ulrit in 
ſubſtance, it is not aided by the Statute of 18 Eliz. And although 
the Statute helps where there is not any Oziginal, o2 that the Dy: 
ginal be varied in kozm, yet it doth not ſo where the Dyiginal 
varies from the Declaration in matter of ſubſtance ; as it is 
held Co. lib. 5. fol. 37. Biſhops.Caſe. Sed non allocatur; Foz they 
held, that Ad valenciam fs not matter of ſubſtance in the Declarg: 
tion; and being after Uerdic,ts atded by the Statute. TUberefoze 


the Judgment was affirmed. 


| Royſton verſus Eccleſton. 


Jectione firmæ de una domo & uno pomario, &c. After Uerdia 

it was moved in arreſt ol Judgment, That a Przcipe lieth not 
de domo, Fo non conſtat what it is; But he ought to demand 
Meſſuagium: And that a Præcipe lies not de Pomario, But he ought 
to demand it by the name of a Sarden: So this Action which is 
to recover the poſſeſſion, ought to have bien as certain as a Præ- 
cipe, and actoꝛdiug to a Præcipe. Sed non allocatur; F02 it is but 
an Action of Treſpaſs in its nature; And therefoze as Treſpaſs 
lies Quare domum fregit,o2 as TUaſtelies de domibus,ſo this Adion 
lies. And it hath bien adjudged, That an Ejectione firmz lies of a 
Cloſe, giving it a name. So here being a convenient certainty, 
ſo as the Sheriff may deliver poſſeſſion : And fo2 the ſame reaſon, 
the Action bzought pro Pomario is well enough: Wherefoze it was 


- adjudged fo2 the Plaintiff. 


Calthorp verſus Culpepper. 


2 2 of Allault, Battery and Wounding, ap. Iſlington in 
Com. Midd. After Uerdict fo2 the Pl. it was moved in arreſt of 


Judgm. that the Bill upon the file ſuppoſed the Battery in Lins 
n 


— 
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And the Bill was viewed in Court, wherein was ſuppoſed aBatte- 
ry to be the lame day and year at London. So the Bill is variant 
krom the Declaration, and doth not warrant it. But the Court 
het, That being after Uerdie,it is aided by the Statute of 18 Eliz. 
as the want of an Ozfginal TUrit is: And this Bill in London, ig Ante 479. 


as no Bill at all, for this Acton bzought and tried in Middleſex. 0.2.28. 
Mherekoze it was adjudged koꝛ the Plafntiff, 2 


Buetley and his Wife verſus Hale. 


1 paß by Baron und Feme de clauſo fracto ot the Baron , and 
I ez the Battery of the ene, ad damnum ipſorum. The Defen- 
dat Quoad tie clauſumtegic pleaded Not guilty; Quoad the Bat⸗ 
tery, juſtiffes. And fo? the firff Iſſue, - it was found fo2 the Defen:- 
dant ; and fo2 the ſecond;fo2 the Plaintiff. And nom moved in arreff 
of Judgment;That the Oeclaration 18 not.good-becauſe the Baron cn 47> 
ſoyns the Hemd with him in Treſ paſs de clau ſo fracto ok the Baron ,. 
which ought not to be: But toz the Battery of the Feme they may 
joyn whereto all the Court aßried. But it was moved, Chat in re- 
gard it was found againſtthe — — Iſſue in which they 
dußht not to joyn, and the Dekendant is thereof acquitted; and the 
Ilie is found againſt the Defendant fo? that part wherein they 
ought to joyn: This Uerdic hath diſcharged the Declaration fo2 
that part which is ill, and is good fo2 the reſidue. As in 9 E9.4.51. 
Erelpas by Bar--and Feme fo the Battery of both: The Defen- 
vant pleaded Not Faid ang found glilty,and damages aſſeſſed foz 
the battery ok the Baron by it ſelt, and fo2 the battery ol the Feme by 
it ſelk ; and Judgment was given ke damages fo2 the battery of 
the Fene, and the NMlrit abated fo2 the reſidue. And of that opinion 
was Lea-Chief Juſtice, and Dbderidge: but Houghton and Cham- 
berlain e contra ; fo? the Declaration being ill in it ſelf in ſubſfance, 
the Qerdict ſhall-never make it god. Per quod Adjornatur, &c. 


Gilbert verſus Witty and others, Trin. 19 Jac. Rot.258. 
E. Jectione firmæ. Upon a Special rr dia the Cale was: Robert (6) 
Collard tas ſeiſed in Fa of the Houſes in Norwich holden in 
Socage, having iſſue tha ſong, John, Robert and Richard; and de: 
viſed one of thoſe Vouſes, called the Star, to John and his heirs fo2 
ever, and he to enter at his age of 22 years ; and deviſed his ſecond 
Þouſe, which he purchaſed of Robert Maihn, to Robert his ſon and 
his heirs foꝛ ever, and he to enter at his age of 22 years; anddevt- 
{ed his third houſe, which he purchaſed of Lettice Payn, to Richard 
bis ſon and his heirs, c he to enter at his age of 22 years: Provided 
always, That if all my ſaid children before named ſhall depart this pre- 
ſent life without iſſue of their bodies enn begotten, that then all 
my ſaid Meſſuages ſhall remain and be to Margery my wife and her 
heirs for ever. It was found, that John and Robert died without iſſuc; 
and that afterwards Richard had iſſue, Martha wife to Philip Day 
Pppp 2 the 
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the Leſlo : That Margery entred into the Þouſe devifed unto Ro. 
bert, and let it unto the Defendant ;-and afterward Philip Day en. 
tred, and made the Leaſe to the Plaintiff. Et fi; & e. So the ſole 
queſtion was, Whether by the death of Robert without iſſue, there 


be a Croſs remainder by Implication given to Richard and the 


heirs of his body, Oꝛ whether Margery ſhall habe it pꝛeſently by the 


death ol Robert without iſſue, oꝛ that ſhe ſhould expec until all the 


Hob. 337 


Poſt, 695. 


ſons were dead without iſſue? Fo2 it was objected, that the intent 
of the Deviſoꝛ was, That this Feme ſhould not have any thing, until 
all his ſons were dead without iſſue; Fo2 it is, If all his Sons die 
without iſſue, that then his Feme ſhould have all his Houſes : Od ft 
was not his intention, as long as any of his ſons had iſſue, that his 
Feme ſhould have any of his Houſeg. Sa by Implication the Sons 
ſhould have aCrolſs-remainvder the one after the other · And to pzove 
it, the Cale in 13 Eliz. Dy. 303. Uuhert a man having iſſue five ſons, 


his Feme A deviſed lands to his four younger fons, and to the 


child that the Feme was enſeint, if it were a ſon, and their heirs 
And if they all died without Jfſue-male of their bodies, oz of any of 
them, that the Lands ſhall revert to his right heirs 3 It was held, 
that no part ſhall revert, as long af of them had iſſue. And up⸗ 
on the Caſe of 16 Eliz, Dy, 326. Huntſey's. Caſe. But after divers 
Arguments of both ſides at the Bar, Doderidge, Houghton, and 
Chamberlain delivered their opinion ſeriatim, That the eve ſhould 
have it immediately after-their ſeveral deaths, as they died without 
\ſſiie:And that there is not here anyCroſs-remaindex of any of thoſe 
Þouſes from the one ſon to the other, becauſe-being a-Devile-to 
them leverally by expreſs Limitation;thers ſhall not be any greater 
eſfateunto them by Im on. And althougb the eſtate be limited 
at the firſt to them and their heirs, pet it is abbzeviated and made 
an eſtate ſeveral in them toꝛ the ſeveral Þoules 3- but none of them 


hath a remainder in the Houſes of the other. And in p2oof hereof 


was relied upon the Bock 1 & 2 Eliz. Dyer,Frecham'sCaſe 171. & 
Dy. 330. Clache's Caſe, & Co. 5. fol. 7. Juſt. Windham's Caſe. And 
Doderidge (aid, although peradventure a Croſs-remainder may be 
by Jmplication,where a Devile is of lands to two ſeveral perſons; 
yet it cannot be by Impfication without expeeſs Limitation, where 
the Devite is of that 02 more ſeveral Houſes to thite oz moze ſeve- | 
rat perſons : Fo? when one ves, there cannot be ſeveral eſtates by 
moyeties to ſeveral perſons; and aftertuary when the ſecond dies, 
to have a Remainder again to another. So foz the Incertainty and 
Inconventence, it cannot be: Noz was it ever teen in any Book, 
where an effate is limiten ta divers, that there can be a Croſs-te- 
mainder. But Lea Chief Juſtice doubted, becatſe it is in a Will ; 
And it was not the Teffatozs intent to pzefer the Fexe, ag long as 
be had iſſue of his body. But foz the reaſons of the other Juſtices, 
they having long conlivered thereof, reſolved, That it could not be 
a Craſs-rematnder. And ſo it was adjudged f0z the Defendant. 


Butler 


* 
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Bytler verſus the Lady Swinerton. 
Ovenant ügainſt the Lady Swinnerton, Executtit of Sir Joha (7 
Swinnerton. The Plaintiff counts, that Sir John Swinnerton 
in 8 Jac. let unto him the Mannoꝛ of Birch-Hall in Eſſex foy 21 
years, and covenanted, that the Plaintiff ſhould quietly enjoy it 
during the term, without the let o2 diſturbance of him, his Peirs oz 
Alligns, 02 of any other perſon, by oꝛ thwugh his means, title oꝛ p2o- 
curement: And thews fo? bꝛeach, that in 5 Jac. the Loꝛd Peters by 
Fine granted that land to the lald Sir John Swinnerton and to this 
Defendant his #e»-e,and to the Hers of the ſafd Sir John Swinner- 
ton; And that this Fine was ſo levied by the means and pꝛocure⸗ 
ment of the laid Sir ou Swinnerton 3 And that afterwards he 
mude that Leaſe in 8 Jac. tothe Plaintiff, who entred ; and after- 
watvs Ste ohn Swinrierton made the Defendant his Executrix 
and died, and the Defendant oiffed him, and ſo hath bzoken the Co- 
venants, xe. It was thereupon demurred, and objected, that this 
Title which the Fee claims is not by any title oz means deriven 
from Sit John Swinnerron,no?2 by his Tonveyantce, but by the Low 
Peters; So as the hath the Eſtate immediately from him, and ſhe 
ſurviving, chall pleav it as an immedfateEgate to her ſelf. And this 
Covenant voth not extend to titles paramount the Baron, but to 
titles derived under him, and after his Effate created. Vide 14 E. 
4. 1. Dy. 153. That the Survivoꝛ ſhall plead an Effate made unto 
himfelf only, 26H.8. 3. 22 H.6.52-Dy.42. But all the Court held, 
that in regard there was an Averment, although the claims by the 
Conttloz, yet ſhe is in, and claims by the means of her Baron, the 
Leſſoz; (Fon if the Bæron had not procured the Fine, the ſhould not 
have had any Eſtate;) And therefore ſhe is a perſon within the 
Covenant who claims by his means; although ſhe claims by title 
derived from another: And there was not any diſturbance by his 
pocurement, becauſe it was after his death. o2e it was ad⸗ 
judged fo7 the Plaintitl. : 
Whiting ver/az Sir George Reynel, Marſhal of the Kings Bench. 
Ebt fox 2021. TTthereas he recovered againſt Tho. Abindgon (8) 
| and Mary hig wife, in trefpaſs (02 damages, 202 1. and the (aft 
Mary was committed in Execution to the Oefenvant upon this 
Jerdgment ; That the Defendant 24. Nov. 16 Jac. ſuffered her to 
go at latge whether ſhe would, his dedt not beingſatisfied,per quod 
Actio accrevit, The Defendant pleaded, that ſhe bzake paiſon and 
eſcaped, and he freſhly followed her e took her again 21. Oct. 17 Jac. 
in freſh luit, and had her in Execution, and pet hath her,+c.Chereup- 
on the Plaintiff vemutred: And it was now argued, that this Plea 
was not good; Betaule theEſcape is alledged 24. Nov. 16 Jac. and 
the Action is brought Paſch. 17 Jac. And this Repaiſal is alledged a 
peat after the Eſcape, e after the Artton brought. Fo? it was alledg⸗ 
ed, although a Repꝛiſal by freſh⸗ſuit Cif it had bien befoze the action 
bꝛought) would petadventure have excuſed him; yet being after the 
action bꝛought, ſo as the Plain.at the time of the action bought — 
goo 
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wherekoze, cc. But theCourt held, that this was not any — 
E 


good cauſe to have the action,theRepaiſal after ſhall not excuſe him: 
and compared it to waſte bꝛought foꝛ reparations, which if amended 
pendant the wzit, it ſhall not excuſe him. So here. And in pꝛwt there: 
of were cited, Co. 3. f. 5 2. Ridgwey scaſe, 23 Ed. 4. &. 13 E. 3. tit. bar. 2 5 3. 
But againſt it was argued, that this Repꝛilſal, being alledged to be 
by freſh ſuit, and beloꝛe the plea pleaded, is good foꝛ the time, and he 
ſhall take advantage thereot᷑ to ercuſe the Eſcape:Fo2 it is upon the 
matter no Eſcape, when ſhe was taken by kreſh ſuitz koꝛ that is a con- 
tinual purſuit, and the Law ſhall adjudge her in pꝛiſon always. And 
it is not like the caſe of waſte;Foz there nothing was done after the 
waſte committed, beloze the action;# the Reparation hath not any re: 
lation, noꝛ is the continuance of any foꝛmer acc: But this Repiiſal 
bath relation, æ makes it as no Eſcape ab initio. As a diffreſs taken 
fo2 rent, and reſcued & dziven into another Mannoꝛ, which is purſued 
c retaken;the party ſhall make his Abowꝛp of the taking in the firſt 
place. So here. And it would other wile be a great miſchiet, if an eſcape 
ſhould be againſt the wills ol Sheriffs oꝛ k ers of pꝛiſons, by bꝛeach 
of pꝛiſon, o2 relcuing themſelves before they be bꝛought to pꝛiſon, o 
in their going thither; e the piiſoners be repꝛiled within two oz thx 
days; that an action ſhould be bzought in the interim againſt the 
Goaler,and that this Repaiſal (when he hath thepaiſoner befoze the 
plea) ſhouldnot-be an excuſe: Eſpecially to the Marſbal, who hath 
multitude of pꝛiſoners, & every day is to bing them unto the Wall 
by Hab.corp.02 rules of Court: It peradventure a pꝛiſoner eſcapes, 
and an action be bzought againſt the Marſhal the ſame day,befoze he 
can have any time to retake him; if he ſhould not be excuſed by the 
retaking,he would be charged with a multitude of ſuits,# could not 
have any remedy to excule him. And therefoze it was compared to 


thepleading of a fine levied,befoze the wait of Formedong Pzoclama- 


tions incurred, pendant the wait,befo2e the plea pleaded, he well may 
take advantage thereof by pleading it, although when the wzit was 
bꝛought, it was not compleat, noꝛ could be pleaded. V.6 H 7. 12. Se- 
condly, Jt was moved, admitting this to be no plea, yet the action 


lies not here, becauſe the Eſcape is of a Fexze-covert, where her Baron 
is ſubject to the Execution: So the Pl.hath not loſt hisdebt;Fo2 by 


intendment ſhe might not have paid it, if ſhe had lain in paiſon ; foz 
ſhe had nothing but what was her husbands, e the execution remains 
vet againſt him. Therekoꝛe action of debt lies not, becauſe he is not 
totally depꝛived of his debt: but an action upon the Cale, in reſpec of 
the damage. And therekoꝛe it was laid, I one hath Execution of a 
Stat. ot the lands, goods, c bodp, cc. and the pꝛiſoner eſcape: yet be- 
cauſe the land remains in Execution, Debt lies not foꝛ the Eſcape, 
dut an action upon the Cale: Foz at the Common Law, an action of 
debt was not maintainable foꝛ an eſcapeʒ but it is given by the Stat. 
of 1 R. a. where the Debtoꝛ eſcapes. But here the ſole and pꝛincipal 
Debto2 did not eſcape; fo2 the Baron is the Hꝛincipal, and remained 
ſubject to the Execution. V. 33 H. 6. 47. N. Br. 93. Regiſt. f. 98. 4 H. 6. 6. 
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the Action is bzought, & implles a voluntary per million ire ad largũ, 


which is neither dented oꝛ traverſed. And if the Sheriff voluntarily Hob. 202. 


lets a paiſoner at large, he cannot retake him. And ſo this Repulal, 
as is alledged, being alter the adion bꝛaught, is to no purpoſe, no2 
is any plea. And fo the action of Debt, they held, that it well enough 
tics, 02 an action upon the Cale, at his pleaſure ; Becauſe the Feme 
was only committed to pꝛiſon, and not the Baron; And ſhe is the 


ſole Debto2,who is impꝛiſoned. TUherefoze it was adjudged fo? the 


Plaintiff, 
 Powſely verſus Blackman, Trin. 18 Jac. Rot. t 230. 


E ballen. firmzof a Leaſe of Richard Perryman ot Lands in Tha- 
tilcan. Upon Nor guilty pleaded, a ſpectal Aerdia was found, 
that John Curle was ſeiſed ofthis Land in fee; and by Jndenture 
7 Jan. anno 10 Jac. enrolled within ſix months, bargained and ſold 
the Lands to William Perryman in fee fo2 300 l. with a Proviſo, 
that if he paid to the ſald William Perryman 300 l. in this manner, 
viz. 10 l. upon the 9. of July following, and ol. upon the 9. of Jan. 
following, and (o foꝛ nine other payments upon the ſaid days, and 
upon the 9. of January, 1617. ſhould pay unto him 210 1. that then 
the Bargafn and Sale ſhould be void. Proviſo etiam & agreatum 
fuit betwirt the ſaid parties, that the ſaid William Perryman, his 
heirs o2 aſſigns ſhould not intermeddle with the actual poſſeſſion of 
the Pꝛemiſes, o2 perception of the Rents thereof, until default of 
payment were made of the ſaid ſums, oz any part thereof, And it 
was found, that William Perryman did not enter into the ſaid 
Tenements 3 And that afterwards the ſaid John Curle, befoze any 
of the days of payment, let that Land to William Dibley by two 
ſeveral Demiles fo2 ſix years,rend2ing the rent unto him, and died: 
that the Leſſee entred by vertue of the laid Demiles, and took the 
pꝛoſits, claiming nothing but the ſald term: That the laid William 
Dibley the Leſſee paid the rent annually to the ſaid John Curle, and 
at the end of the term ſurrendzed the ſaid Tenements to the ſaid 
John Curle. And they find,Quod poſtea & ante tempus quo, &. viz. 
11. December, 16 Jac. the ſaid William Perryman made his Till, 
and deviſed thoſe tenements to Richard Perryman the Leſſo2,bp his 
CH in wziting: And that afterwards the ſaid William Perryman 
died; And that John Atwell was his Couſin and Heir 3 And that 
after his death Richard Perryman entred,and made the leaſe to the 
Plaintiff prout in the Declaration; And that the Defendant by the 
command of the laid John Curle entred and ejected him. Et © 8c. 
Upon thts ſpecial Uerdic, it being divers times argued at the 
Bar two Queſtions were pꝛincipally moved. Firſt, TUhat intereſt 
John Curle thebargaino2 had by this agreement with the bargainee, 
that he ſhould not intermeddle with the poſſeſſions until default ot 
papment, viz. Uhether he were Leflee fo2 ſo many years, 0? only in, 
as Tenant at will, oꝛ ſufferance? Foꝛ it is not a covenant 02 agree- 
ment with the Bargainee, that he ſhould enjoy it during thoſe _—_ 

wu, 


(9) 
1 Rol. 859. 


Jones 316» 
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Ante 172. 


x Rol. 8 59. 


Poſt. 684. 

1 Cr. 304. 
& 306. 

* 1 Cr. 304» 


1 Cr. 304. 


(10) 


For then it wotfd have. amounted ta a Leaſe fo2 years: But that the 


Baͤrgainte would not meddle with it, and to leave him in poſſeſſion 
as he was, ct. which cannot be a Leaſe fo2 years. V.5 H. 7. 7.2 1 H. y. 
36. Secondly, Admitting that he was not Leſſte fo? years, but only 
tenant at the will ol the Bargainte, oꝛ tenant at ſuſferanceʒ whether 
his making a Leaſe fo2 pears, and the Leſſte entring and paying the 
Rent, and claiming nothing but the term, and after in the end of 
the term yielding up the poſſefſion ta the Bargainozſhall be a Dil. 
ſeiſin: Andif it be a Diſſeiſin, whether it be not purged by the Re- 
entry of the Bargainoz, and occupying it in ſtatu pro prius, and 
reducing the Inheritance to the Bargainte, ſa as he was not out of 
poſſeſſion, and ſo his (Uill thereof be god Foꝛ otherwiſe the Till is 
void? And as to this point all the Juſtices reſolved, that when the 
bargainoz entred (as it thall be conceived by the wozds Lielding up 
the Tenements at the end of the Term) It he were a Difleiſo befoze 
(as they did not agrie that he was, becauſe neither the Lefſo2 noz 
Leſſee intended to make any Dilleiſin, the Leſſa claiming but his 
term) it was only a Dilleiſin in the * Leite fo? years: And when the 
term being expired, the Bargainoꝛ re-entred,that purgeth the Dil⸗ 
ſeiſin,and the bargainoz is in, as he was bekoꝛe, and the Inheritance 
is teveſted in the Bargatni,and his Will thall be good. And there⸗ 
foe they held, Jf tenant fo2 Mill be ouſted by a ſtranger, and he 


reenters, he is tenant at Mill to his Lefſo2, Fo? otherwiſe it would 


be a miſchievous caſe in many aſſurantes, where the Moꝛtgager be. 
ing in, upon condition to pay at the end of the pear, and in the inter- 
im that the Moꝛtgagee ſhall not meddle, who makes a Leale fo? half 
a year, and after re- enters befoze the. day of payment That he 
ſhould be a Difleiſo2 againſt his own intent, and the intent of the 
bargaine ; that the bargainte ſhould be ſaid to be our of poſſeſſion, 
fo as he cannot make a bargain and ſale,at his will. By this means 
many aſſurances would be deſtroped, which the Law will not ſuffer. 
TUherefoze the Law accounts, that the Bargainoꝛ by his Entry is 
in, of his fozmer Eſtate, and the Till of the Bargainee is good: 
And by all the four Juſtices it was adjudged fo2 the Plaintiff. Vide 
Co. lib. 2. fol.54,55. 34 H.8.15. 13 E.4-4. 18 H.7.48. | 
Elizabeth Archer Executrix of John: Archer verſas Dalby. 
Ror of a Judgment fn the Common Bench, and upon the Ut: 
law2y in the ſaid Judgment. The fir> Erroꝛ aſſignedin the Ut: 
lawꝛy was, foꝛ that the Exigent (wherein is recited a foꝛmer Exigent 
quod allocat. quatuor Comit. exigi faceret the Defendant, which bare 
Teſte Craſtino Aſcenſionis, and it) was returned, Quod ad Huſtings 
de placitis terræ holden the ſame day it boze Teſte, e was quinto 
exactus, & non compernit. And fo? this cauſe, Erro2 was aſſigned. 
Secondly,fo? that the foꝛmer huſtings were de communibus placitis, 
and this is de placitisterrz and ſo vartes,and therefore ill. Chirdly, 
becauſe it is upon the ſame day it bare T eſte, which ought not to be. 
And fo? this laſt cauſe it was Holden to be ill, and reverled: But fo? 
the firſt caules they much doubted; Foꝛ there be — — 
ng 
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Huſtings are held alternatim every foztnight, c. V. 29 E. 3.3.21 E. 3. 
35-17 E:3.43.N.B.of E. 348. Tr. 1 I Jac. rot. 27 60. Mic. 7 Jac. rot. 325 . 
And the Erroz aſſigned in the matter was, Foz that the Pl. declares 
in debt foꝛ 60 Lupon a Deep, wherein he recites, that whereas Will. 
Corbyn had given divers of his goods to Joh. Archer the Teſfatoz: 
Þe covenanted, that if the laid Corbyn ſhould pay @ debt of 63 l. (foʒ 
which the ſaid J. Archer ſtuod bound in 120 J. to pay to one John 
Shipton upon the 2. of June then next following) and chould ſave 
harmleſs the ſatd J Archer from the ſame; that then the Pl. ſhould 
have ano xj coqceſſionem of the (att). Archer of the moyety of 
the ſaid gov; Ad quas conventiones performandas he obliged himſelf 
by the laſd Writing to the PL, in 60 1. And alledgeth in facto, that 
the ſaid W. Cotbyn upon 2. Jun.ſecund.formam & effect. ſcripti præd. 
paid 63 J. By whtch papment of the tain 63 1. the fad W. Corbyn 
dannen unten from the laid 53 1. So that he was not 
damniſied ; and that neither the laid J. Archer in his lite time, noz 


the ſaid Eliz. ſince, had made any grant unts him of the mopety of 
the ſaid goods granted him by the ſaid John, per quod Actio accre- 
vit, &c. The Bek. pleaden, that the ſaid W. Corbyn had not paid the 


was reverſed. 
Berry and his wife v. Nev 


aſſigned was, decauſe an action lies not againſt Bro» und Feme fo; 


ſilentio after Aer did without — Foz, Paſc. 19 Jac. betwirt 
Harriſon & Bradford andhts wife, in Action ſur Trover of goods, and 
ved, that the Action lap not, and there, it was adjudged fo2 the Def. 
Hill. 19 Jac. rot. 92 1. V. 13 R. 2. br. 644. 39 E. 3. aa. And it was moved 


by Sherſield that the Judgment ſhould be reverſed quoad the Feme. 
:Sed non alloc.C{therefoze it was reverſed, Dqagg Kut- 


R 
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Rutter verſus Mills, Trin. 20 Jac. Rot 1041. 


(12) Even in the Exchequer . Chamber ok a Judgment in the Kings 
Bench in an Ejectione firmæ of a leaſe of Henry Pawney, 22. May 

20 Jac.of an houſe in Windſor, Habendum a primo die Maij fo thy 

years; virtute cujus the Lefffe entred and was polſeſſed, Quouſque 

poſtea ſcilicet eiſdem die & anno the Defendant ejected him. After 
Cerdic upon Not guilty, and found foꝛ the Plaintiff,and Judgment 

fo2 him, the Erroꝛ aſſigned was, that eiſdem die, & refers to the 

firſt day of May, which is ultimum antecedens; And then the Ejeg- 

ment is alledged befoze the Leaſe made; ſo the Declaration is not 

ante gs. good. Sed non allocatur; Fo? the allegation of the firſt day of May 
is but fo2 the beginning of the term; And the Declaration being, 

Quod virtute dimiſſionis he entred,Poſtea eiſd. die & anno 8&c.That 

refers to the day of the Leaſe made, otherwiſe he cannot be polſeffed 
virtute dimiſſionis. TUherefoze the Judgment was affirmed, 


Elſton verſus Durrant. 


(13) TF*Rreor in the Erchequer-Chamber of a Judgment given in the 
Kings Benth. The Erro? aſſigned was, that in treſpaſs of 

Clauſ. fregit averiis depaſcendo, viz. Equis, bobus, vaccis, porcis & 
bident. the Defendant pleaded Quoad any treſpaſs cum aliquibus 

averiis przterquam cum duobus ſpadonibus & tribus vaccis, Not 
guilty ; Quoad the treſpaſs Clauſum fregit & depaſcend. cum duo- 

bus ſpadonibus & tribus vaccis, he juſtifies foꝛ preſcription of Com: 
mon. And they were thereupon at Ilſue; And Gerdi found fo? the 
firſt Jflue; that the Oekendant is gufity cum aliquibus averiis prout 

the Plaintiff counts, and aſſeſs Damages and Coſts ; And foz the 
ſecond Jſſue, they found fo2 the Plaintiff, And upon this Uerdig, 

5 Judgment was given fo2 the Plaintiff.And the Erro? aſſigned was, 
ante 653. that the Uerdict finding that he is guilty cum aliquibus averiis, not 
- ſhewing what, is incertain and void: But if it had bien found fo2 

the Defendant, it had been certain enough: Wherefore the Judg: 

ment was erroneous. Sed non allocatur: Foz, being found, that 

he is guilty cum aliquibus averiis præterquam, Jt is as general as 
the Count, and is not material foz what number, oꝛ fo2 what kind 

of Cattel; But the Uerdict good enough, afſefſing damages fo? that 
treſpaſs,and damages fo2 the other trelpaſſes ſeverally. TWherefoze 

Judgment was affirmed. 


Fawcet verſus Charter. 


8 
(14) [© Rror in the Exchequer⸗Chamber, ot a Judgment fn the Kings 
Jones 16. [Bench in Aſſumpfit agatnſt Executoꝛs, of a pꝛomiſe of their 
| Teftato!, viz. That he ſhould re-deliver ſuch a Bond, delivered fo? 
ſuch a thing; And becauſe the Teſtato2 did not deliver the ſaid 


Bond, the Action was bzought againſt the Executoz. m _ 


— — 
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Uerdict and Judgment fo2 the Plaintiff, Erro2 was now alligned, 
that this being a mier collateral promiſe made by the Teſtatoꝛ, and 

; boken by him, there lies not any action againſt the Erecutoz. And 

bien oftentimes ſo adjudged. And the difference is, between a pꝛomiſe 

to do a collateral act, and where it is a pꝛomiſe to pay a ſum of mo- 
ney,which is a duty certain by the Teftatoz;fo2 the not doing where- 
of an action lieth againſt the Executoꝛ: But a colateral pꝛomiſe 
is not any duty, noꝛ perfoꝛmable by the Erecyto? 3 and therefoze an 
action lies not againſt the Grecutoꝛ fo2 the non⸗perkoꝛmance there- | 
of. But the Loꝛd Hobart and all the other Juſtices of the Common on 405: 
Bench, and Barons of the Erchequer held, that there is not an ß 
Difference betwirt the caſes,but in either of them the action is main- 
tainable againſt the Executoꝛs, upon a pꝛomiſe of their Teſtatoz. 
And co it hath blen oftentimes adjudged in this Kings time. But 
they ſad, true it is, that ſuch an opinion was conceived in the time Poph. --- 
of Quien Elizabeth, and divers Judgments reverſed fo? this cauſe: Joe 16. 
But now of late the opinions of both Courts are reconciled, and 
reſolved, that the Action lies againſt the Executoꝛ as well in the one 
caſe, as in the other.UWherefoze the Judgment was affirmed,againft 
the opinion of Tanfield. And here on the firſt dap, when the Debate 
was, Jones was abſent:And it was much argued whether this Judg⸗ 
ment ſhould be affirmed o2 reverſed, becauſe the opinton of five of 
them was againſt it, and Tanfield and Winch foz it, who ſaid; that s:.27 El.cap.2. 
by the p2eciſe woꝛds of the Statute, thers ought to be (ir agreeing 
to affirm, oꝛ reverſe a Judgment. But this queſtion they reſolved 
not: Foꝛ Jones came and agred with the five. TUhereupon the 
Judgment was affirmed. 7 


Webb verſus Ingram. 


Rror in the Exchequer Chamber of a Judgment given in the (15) 
Kings Bench in Debt upon an Obligation of 100 J. fo? the 

perfoumnance. of the Arbitrement of Dod Langton concerning all 
Suits and Controverſies betwirt them about the Tythes of Coꝛn 
and Hay in Upnorth,ſo as it were made in waiting betoze ſuch a day. 
The Defendant pleads, Quod nullum fecit arbitrium, &c. The 
Plaintiff ſhews, that he made an Arbitrement in this manner, vir. 
Pe arbitrated, that the ſald Webb the Defenvatit ſhould pay to 
Ingram 40 l. befoze ſuch a day; And in conſiveratfon thereok, the ſar 
Ingram ſhould permit all ſuits & controverſies depending betwirt 
the ſaid parties to lurceale, and not further to be pꝛoſecuted; And 
avers, that there were not any other Sufts depending betwixtthe 
ſaid parties foxthe Tythes of Upnorth. The Defendant rejopns, 
that there were Suits depending then between them, concerning 
a parcel of Land in Upnorth, called Howheld, whereof there was 
not any controverſie concerning the Tythe,#c.And hereupon it was 
demurrev; adjudged foꝛ the Plaintiff;andErroz aſſigned in point 
of Law, that this award is now confeſſed by this Demurrer tobe 
Qqqq 2 made 


YIEM 
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made of moꝛe then was ſubmitted. And being entire in this point, all 
which is awarded on Ingrams part (being one entire clauſe) is void; 
and then nothing is awarded on the other part, and therekoze void. 
And compared to the caſe betwixt More & Bedle, where a ſubmiſſion 
Co. 10. 132. 8- yas foꝛ all actions until ſuch a day, & they awarded a Releaſe to be 
Ante 333. made until ſuch a day after the ſubmiſſion,Jt was adjudged to be a 
void award. But all the Juſt. £ Bar. held, that it was a god Arbitre. 
ment; fo2 it is ſufficient to cauſe him to ſurceaſe all ſuits concern: 
ing the Tythes : And it is therein good e void fo? the reſtdue; And 
not like to the caſe of the Releaſe,fo2 that is in one entire Did. And 
although the l avers, that there were not moꝛe controverſies de: 
pending beſides thoſe fo2 the Tpthes;Jt was moze then needed, e not 
ane 449: material: And when the award compꝛehends that which is ſubmitted, 
# moꝛe, It is good fo2 that which is ſubmitted, e void fo? the refidue, 
Mherekoꝛe the Judgment was affirmed. V.Co.1ib.8.f.98. 19 H. 6. 8. 
Thomlins ver/as Hoe and his wife. 
(16) Fry of a Judgment in the K. Bruch in treſpaſs fo2 the Bat: 
tery and Falſe impaiſonment of his Femze. Upon Not guilty 
pleaded,Uerdic and Judgment foz the Pl. the Erro2 aſſigned was, 
that the Declaration was, Et alia enormia eis intulit; where the 
Ante 555, Battery c Impꝛiſonment were only to the Feme, and the Feme map 
not joyn with the Baron fo2 tort td the Bro; And therefore it ought 
to have been ei intulit, which is to the Feme, c fo? that cauſe the De⸗ 
claration is ill:as alſo,fo2 that the damages are given to Baron and 
Fee f02 a tort done to the Baron. Sed non alloc. Fo; it is but mat- 
ter of foum and in aggꝛavation of damages, & is not material, noꝛ 
alters the ſubſtance of the Declaration: And the Baron map have 
wong by the battery of his Feme; and thereloꝛe it might. very well 
be, Alia enormia eis intulit. A ſecond Erro? aſſigned was, becauſe the 
Declaration is, that he aſſaulted and impꝛiſoned the Feue ſuch a day 
and pear, and detained her in pꝛiſon foꝛ twenty four dapg, But doth 
not ſay when: ſo it is uncertain when thoſe twenty four days were. 
Sed non allocatur; Foz it ſhall be intended to be immediately after 
the Impaiſonment. CUherefoze the Judgment was affirmed. 
| Hendy verſas Thirſt, Hill. 19 Jac. Rpt. 142. 
(17) Rror of a Judgment in the Common Bench. The Ecto2 affign- 
ed, koꝛ that the Oꝛiginal TUrit was de Treſpaſs in Ruddelow, x 
the Declaration was de Treſpaſs in Boxe ; and theTUrit being certi- 
fied, and the Court inkoꝛmed that this was the Trit whereupon 
3 cr. 49, the Declaration was founded 3 and upon Scir. fac. two Nihils being 
returned: although Lea Chief Juſtice ſald, he knew Ruddelow to 
be an Hamlet within the Pariſh of Boxe; pet the Court not know: 
ing it, It was held to be a variance in ſubſtance, not atded by any 
Statute. TUherefoze the Judgment was reverſed, 
Bancroft verſas Coo, Hill. 19 Jac. Rot. 963. 
(18) Ction ſur Trover & converſion of divers goods, & inter alia 
de uno Riſco, Anglice a Trunk full of fineLfnnen,ad valentia 


20 J. & de una Pixide, Anglice a Bor full of bands,cuffs & ſhirts,ad 
valent iam 


Ante 353. 


/ 
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valentiam 101. & of divers parcels of other gods. The Def. pleaded 
Not guilty, Qerdid found againſt him, & entire damages aſſeſſed to 
gol. And it was moved in arreſt of Judgm. that this declaration is 
not god: foꝛ Riſcus is but a Trunk only, c Anglice full of fine linnen 
to the value of 20 l. is uncertain; c damages were given upon that 
uncertainty. And it was laid, that this caſe differs from Osbourn and 
Middletons caſe, Co. l. 10. f. 130. Fo there Fulcrum tecti map be con⸗ 


ſtrued e underſtood of all which appertains to the furniture of a bed; 


but Riſcus with an Anglice full of linnen, cannot be intended to be 
underſtood & referred to linnen:And if it ſhould be referred, it is in- 
certain; if it ſhould not be referred to linnen, it was never intend⸗ 
ed that 20 l. ſhould be fo? the value of the Trunk:And therefore it is 
not good, as Pleyters caſe,Co.5.£.34.treſp.quare piſces ſuos cepit, ig 
not good fo? the incertainty. And of that opinion was Houghton: 
"F02 if he had ſaid de Riſco, Anglice a Trunk full of gold to the va- 


Iue of 50001. and damages had been given accoꝛdingly; None will 


ſay that it was foꝛ the Trunk only, but toꝛ the gold therein; which 
had not bien good foꝛ the incertainty. But Lea, Doderidg & Chamb. 
held it to be good, and that damages ſhould be intended to be given 
- fo2 the Trunk only. TUherefoze it was adjudged foꝛ the Pl. Note, a 
Writ of Error was brought of this Judgm. and the Judgm. affirmed. 
Holbach ver/#s Warner, | 
Ct ion upon the Caſe, whereas the Pl. 30. Martij, 18 Jac. was 
poſſeſſed of a Cloſe called Hayes in Wolſton, and the Det. was 
poſſeſſed of a Cloſe called Green meadowhook in Wolſton. Et quod 
omnes poſſeſſores of the ſaid Cloſe of the Det. rom time whereok, ⁊c. 
had uſed to make the Hedges e Fences betwirt his Cloſe the River 
of Avon, which runs between the ſaid Cloſes, ſo as the Cattel in the 


Pl. Cloſe ſhould not come into the Dek. Cloſe; And that the Dek. 


did not repair the edges, cc. whereby his Cattel fo2 default of in⸗ 
cloſure went out of his own Clole ints that Cloſe, and from thence 
into the Cloſe of one Wilcocks, who ſued & recovered againſt him in 
Treſpaſs:wherefoze,xc.After Not guilty pleaded,and Uerdia found 
loꝛ the Pl. Jt was moved in arreſt of Judgm. that thts pꝛeſcription 
Quod omnes poſſeſſores, &c. is not good: Foꝛ that map be fo? years, 
oꝛ at will; and none may charge fo2 matter of pꝛoũt, but he ought to 


(199 


pꝛeſcribe in a tenant of a Freehold, o2 in him who hath the Jnherf: Ante 132. 


tance. V. 12 H. 4. 8. preſer. 26.29 E. 3.32.27 E.3.20. Co.6.59.Co.4.31. 
Dy. 7 1. And it was objected againſt this by Davenport, that it is hard 
foꝛ the Plaintiff to know the Del. eſtate; and it is allowed in the 
laid book of 29 E. 3. and in the Book of Entries f. 140. Quod omnes 
terrarum tenentes Uſed to incloſe,#c. But it was thereto anſwered, 
that Terrarum tenentes implies F&-ſimple ; and this appears, be- 
tcauſe it is alledged repar debet & ſolet,&c.And of that opinion were 
Doderidg & Hough. that foꝭ this cauſe the Declaration was not gd; 
& allowed of the difference betwirt Terr.tenent. & poſſeſſ. ſaid;there 
was an apparent difference. But Lea held it was good enough, be⸗ 
cauſe it was in an Action upon the Caſe,foz wꝛong done by the poſ- 
ſeſſoꝛ. Chamberl. was abſent, Ideo adjourn. ; Ter- 
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Ante 217. 
Ante 454. 


1 


Termino Paſchz, Anno viceſimo primo Jacosy 
Regis in Banco Regis. 


Stare verſus Regem. 


Raverſe of an Office in the Chancery: Two ſeveral Iſſues 
being taken, the Ven. fac. was, Ad triandum ſeperales exitus 
noſtros inter partes junctas. It was now moved by Sir Henry 

Yelverton,that this Ven. fac. was ill, becàuſe it doth not ſpeciſie what 

are the ſeveral Jſues,as it ought, and ſo is the courſe: and he cited, 

that Paſch. 20 Jac. in Youngs Cale, łoꝛ this cauſe a Ven. fac. mas ruled 
to be miſawarded. Jt was alſo moved, that the Jſſue here ſhould be 
amended,becauſe in the Traverſe by the party tendꝛed to the Office 
it is ſhewn, that Philip Stare G2andfather to the Plaintiff was ſeiſed 
in Fee, & obiit ſeiſitus de tenement. &c. The Kings Attomey tra⸗ 
verſeth abſque hoc quod obiit de tenementis prædictis modo & for- 
ma prædict. &c. The Traverſo? ut prius dicit, Quod obiit ſeiſitus. 

So the omiſſion of the wozd ſeiſitus is in the traverſe fo2 the King. 

But it was confefſed on both parts, that the Reco2d in the Chan⸗ 

cery was ſo: TWherefoze it was much doubted whether it might 

be amended here without amending it firſt in Chancery. There- 
fore they would adviſe of both points. | | 


| Ridges verſus Milles., 
Ction foꝛ woꝛds; Thou haſt raviſhed ſuch a woman, and I will 
make thee ſtand in a white ſheet. Henden moved, that theſe 


woꝛds be not actionable; Fo, the laſt wozds expound the fo2mer, 
Et adjournatur. 


Gilby verſus Williams, Parſon of Neath and Llannoic 


in Glamorgan-ſhire. 

YRohibition. Fo2 that the Defendant being Uicar there, where 
were two Churches, ſued in the Spiritual Court, ſurmiſing in 
his Libel, that whereas fo2 10 years, 20 pears, 40 years, and 60 
years,he ought to ſayService in the one Church on one Sunday, 
and in the other Church the other Sanday alternis vicibus ; Jt was 
agreed, he ſhould ſay Service everySunday,and have 4 1. viz. 40s. 
of each Mill. to be taxed of the Inhabitants; and that the Jlaintiff 
being taxed 4 d. had not paid,#c.And becauſe he doth not alledge a 
Preſcription,time whereofzec. a Prohibition was payed. But upon 
motion, becauſe it is but a Penſion, and meerly ſpiritual,and triable 
there, and it is not neceſſary to alledge a Pꝛeſcription but foꝛ ſixty 
years 3 It was well enough, and ſhall be intended time whereok, cc. 


unlels the contrary be ſhewn. And fo2 that the Suit was befoze the 


Prohibition, and affirmed in the Appeal, a Conſultation was grant- 


ed, without infozcing him ta appear and plead to the Prohibition. 
| | Termino 


— 
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Termino Trinitatis, 
Anno viceſimo primo J A COB] Regis 


in Banco Regis. 


Arthur Steer verſus John Scoble and John Pinſent, 
© Paſch. 20 Jac. Rot. 2 52. 


5 Ction upon the Caſe. Whereas John Scoble 15 Jac.bzought 
an Action ſur Trover againſt John Charter in this Court, in 
2 which action the Plaintiff and one William White were bail 
foꝛ him; And it pꝛoca ded to Judgment, which was given fo? the 
Plaintiff, and 140 l. damages; And the ſaid John Charter upon the 
laid Judgment 17. April, 17 Jac. accoꝛding to the cuſtom of the 
Court, rendꝛed himſelf into the Marſhals cuſtody in diſcharge ok his 
Bail, as by the Reco of the Recogniſance appears, whereby the 
ſaid Arthur Steer and William White his Bail were diſcharged of 
the Recogniſance accowing to the cuſtom of the ſaid Court. That 
the Defendants premiſſorum non ignari, malicioſè & deceptive in- 
tending to charge the Bail with the Execution of 140 l. and well 
knowing that the laid John Charter had rendzed himſelf to the War- 
thal in Execution in diſcharge of his Bail, and that the Recognt- 
ſance was diſcharged, Mich.18 Jac.at London pꝛocured a Capias ad 
Satisfaciend. againſt the ſaid Arthur Steer and William White upon 
this Recogniſance to the Sheriff of London, and to be taken in 
Execution by the Sheriff of London; and to be detained until they 
paid the 140 l. cc. CUherefoze, cc. The Defendants pleaded Not 
guilty, and UAerdict fo the Plaintiff, and 1401. Damages afleſſed : 


(2) 


And afterwards moved in arreſt of Judgment, that this Action lies co. 5. r. a; 
not, becauſe it is the act of the Court to award this Pꝛoceſs. But 3 Cr. 6259. 


it was adjudged fo2 the Plaintiff, And afterward Erro2 being 
bzought, the Judgment was affirmed. 
Wheatly verſus Law. 
Ction upon the Caſe. Whereas hewa&obliged to J. S. in 401: 


fo2 the payment of 20 1.and the Bond being fozfeited; He deli⸗ 


verev 10 l. to the Defendant, to the intent he ſhould pay it to J. S. 
in part of payment ſine ulla mora: That in conſiderat ione inde the 


Defendant aſſumed, xc. And alſigns foꝛ bꝛeach, that he had not paid; cr. 


whereupon the other had ſued him fo2 this debt, cc. Che Defendant 
pleaded Non aſſumpſit, and Uerdict foꝛ the Plaintifft: And it was 
moved in arreſt of Judgment, that this is not any Conſideration; 
becauſe it is not alledged, that he delivered it unto rhe Dekendant 
upon his requeſt; Andthe acceptance of it to deliver unto another 
fine mora, cannot be any benefit to the Def. ta charge him with — 

pꝛomiſe. 


(2) 


883 4. 


— 
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Ante 331. 


3 Cr. 884. 


(5) 


Ante 125. 
Poſt. 68 2. 
Ante 139. 


Ante 898. 
1 Cr. 415. 


2 Rol. 63. 


(6) 


* > ——— 


pꝛomiſe. Sed non allocatur; Fon, being that he accepted this money 
to deliver, and pꝛomiſed to deliver it, It is a good Confederation ta 
charge him. 'TUherefoze-it was bee the Plaſntiff. And 
Erroꝛ being bꝛought, and this matter only aſſigned koꝛ Erroz, the 
Judgment was affirmed. „ 
Emorandum, Quod 29 die Junij apud Greenwich, recepi ex 
traditione Jo. Williams Epiſc. Lincoln & Cuſtodis Mag. Si- 
gilli Angliz in præſentia Dom. Regis, Billam ſignatam cum manu 
Dom. Regis eſſendi unus Servientium Domini Regis: Et eodem tem- 
pore ibidem ſuſcepi Ordinem Militarem ex gratia Regis. 
Memorondum, Quod die Jovis, tertio die Julij, Anno 22 Reg. Jac. 
& craſtino poſt finem Term. Trinitatis, recepi Breve Dom. Regis 
ſucipiendum ſtatum & gradum Servientis ad Legem. Quod quy pn 
Breve ſequitur in hæc verba : | 1 e = ts W 
Acobus Dei gratia, Angliz,Scotiz,Franciz & Hiberniæ Rex, Fidei 
Defenſor, & c. Dilecto & fideli noſtro, Georgio Croke de Interiori 
Templo London Armigero, Salutem. Quia de adviſamento Concilii 
noſtri ordinavimus vos ad ſtatum & gradum Servientis ad Legem, in 


Quindena S. Michaelis prox. futur. ſuſcepturum; Vobis mandamus fir- 


miter injungendo quod vos ad ſtatum & gradum præditt. ad diem il- 
lum in forma prædict. ſuſcipiend. ordinetis & preparetis; Et hoc ſub 
pœna mille librarum nullatenus omittatis. Teſte meipſq apud Weſtm. 
xxvj die Junij An. Regni noſtri Angliæ, Franciæ & Hiberniæ vice - 


ſimo primo, & Scotiæ quinquageſimo ſexto. Per ipſum Regem, &c. 


Edmonds. 
Slack verſus Bowſal, Hill. 20 Jac. Rot. Fo 
Sſumpſit, TUhereas the Defendant was indebted unto him in 
5 1. pro reditu ante tunc debito,that the Defendant aſſumed 
to pay that 5 l. quandocunque requiſitus 3 And alledgeth in facto, 
that after requeſt at ſucha day,year and place made, he had not paid, 
#c. The Delendant pleaded payment, and found againſt him: And 
it was alledged in arreſt of Judgment, that the Declaration was 
not good, becauſe he doth not ſhew when the Rent was due,no2 fo2 
what Term, no2 upon what Contracn. Yet becauſe the Defendant 
had taken notice thereof, affirming that he had paid it, and Iſſue 
thereupon, and found againſt him; the Declaration is made good: 
But otherwiſe, Doderidge and Houghton held, that it had not ban 
good. Therekoze it was adjudged fo2 the Plaintiff, Note, there 
was not any Exception taken, that the Aſſumpſit is to pay a ſum fo2 
Rent ; which is a real and ſpecial duty, as ſtrong as upon a Speci- 
alty: And in ſuch cale this Action lies not without ſome other ſpecial 
cauſe of pꝛomiſe. But nothing was ſpoken thereto. 


Honycomb ver{us Swete,Parſon of Barrant in Cornwal. 


Prohibition was granted upon this ſurmiſe; That one Bond 
Leſlie fo2 years of ſuch Lands, agreed with theParſon, that 


he ſhould retain the land free from the payment of . — 
5 | eration 


— 


—— — 
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deration of 10 s. per ann. and of ten Loads of Mood; and alledg- 
eth, that he always paid the ſaid 10 s. and ten Loads of Mood, and 
the other had accepted it, and that he aſſigned this Leaſe to the 
Plaintiff in the Prohibition. It was now moved, that this Surmiſe, 
being parcel of the Agreement, and fo2 Rent arrear diſcharged dy- 
ring the Parſons life, could not be good: wherefoze it was pꝛayed, 
that a Conſultation ſhould be granted. But the Court held, that 
the Surmile is good, being by way of Reteiner ; and that the Al. e 137. 
ſignte map take advantage thereof although it were by Parole. 
Wherefoze they directed him to appear, and the other to declare; 
And that then the Defendant ſhould plead to the Jfſue, oz Demur, 
as he would, | : 
Leonard Ford verſus the King. 


Supplicavit iſſued out of. the Chancery, directed to the Sheriff ( (7 
and Juſtices of Peace of the County of Hartford, to bind the 
ſaid ford and two others to theit good behaviour; And the Sheriff 
returned, that the two others non fuerunt invent: 3 And the Sheriff 
quoad Leonard returned ut ſequitur: Memorandum, That ſuch a 
day and year, coram nobis A. B. C. D. & E. F. Cuſtod. Pacis Comitatus 
prædict. the ſaid Leonard, & e. venit & recognovit, reciting the Re: 
cogniſance verbatim, which was under the hands and ſeals of the ſaid 
Juſtices of: Peace, conditioned fo2 the keeping of the Good beha⸗ 
viour, cc. And that he had bꝛoken the Good*behaviourzentring with 
foꝛce into ſuch Land. And hereupon the lald Leonard in Chancery 
pleaded to iſſue: The Recodd being ſent into the Kings Bench by the 
hands of the Low Chancellozz whereupon a Trit of Niſi prius 
ifſued, and the Jſſue was tried and found againſt the Defendant. 
And now moved in arreſt of Judgment, chat this Recogniſance was 
not well certified into Chancery, and the pꝛocir dings thereupon 
erroneous: Fo2,being returned by the Sheriff,that ſuch a Recogni⸗ 
ſance was taken befoze the Juſtices of Peace, It is an idle and vain 
Return; Foz they who take the Recognifance,ought to have certi⸗ 
fied it, as 21 H. 7. a0. & 2 1. is. And of that opinion was the whole 
Court, beſides Lea Chief Juſtice, who held, that fozaſmuch as the 
Recogniſance is returned into Chancery under the hands and ſeals 
of thoſe who took it, and pꝛoceſs is made thereupon, and the Defen- 
dant hath anſwered thereto, and Jiſlue is joyned upon it, which is 
ſent hither to be tried, It is not material. But all the other Juſtices 
denied it; in regard the TUrit of Scire facias reciting all this mat- 
ter, the Court here ſhall adjudge upon it accoding to the matters 
apparent unto them. Therefoze rule was given, that Judgment 
ſhould be entred fo2 the Defendant, 


Young verſus Englefield. 


Reſpaſs de clauſo fracto in parochia de Pancras, abutting upon (8 dy 
j Grayes-Inn-Lane.The Defendant pleaded Not guilty; and the 2 Rol. 722. 
Reco of the Niſi prius was — by reaſon 
: tre of 


XUM 


e 


— 


2 Rol. 721. 


Ante 354. 


(9) 


x Cr. 589. 
2 Rol. 227. 
Ante 532, 
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of this milp2ifion, becauſe there was no ſuch place, the Plaintiff 
was Non-ſuited. But now, in regard the. Paper baok and the Boll 
were good, viz. Grayes - Inn Lane, which was the true place; And it 
was but a miſpꝛiſion in the Recoꝛd of Niſi prius, which was void, 
being variant from the Reco2d here; a Venire fac. was payed de 
novo to try this Jflue : And pꝛeſdents were ſhewn Trin. Jac. Rot. 
430. betwirt Farthing and Dapper, wherein an Action upon the 
Caſe upon a pzomile, in conſideration that he pꝛomiſed to pay 101. 


- within ſir weeks,the Defendant afſumed to do ſuch a thing, and fo? 


Non-performance bzought the Action; And upon Non aſſumpſit 
pleaded, the parties being at ifſue, the Recozd of Niſi prius was, 


In conſideration that he pzomiſed to pay 10 l. within ſix months: 


And fo2 this variance being againſt the truth, and the founer Re- 
co2d, the Platntiff was Non-ſuited, and upon adviſement of two 
Peeſivents a Ven. fac..de novo was awarded; and the Iſſue being 
tried fo2 the Plaintiff, Judgment was given fo? the Plaintiff. And 
this Preſivent being ſewn in Court, and the Roll thereof well 
weighed, the Court now held, that it was a good Preſident, and 
ffood upon good reaſon : Fox the Recozd of Niſi prius ought to be 
warranted by the Noll, and varying from it, is void, and the Non- 
ſuit upon it is not material. Wherefoze they awarded here a Venire 


facias de novo. 


Jermyn's Caſe. 
\ F (4 57 


and Hammond, as Clerk there, ſued in the Spiritual Court to 
have the ſaid Clerk eſtabliſhed there,being placed there by the Par- 
fon accoꝛding to the late Canon, That the Parſon of the Church 
ſhould have the placing of the Clerk; where the Parithioners 
diſturbed him upon pꝛetence of Cuſtom to place of a Clerk there 
by the Election of their Ueftry. And upon this furmiſe of a cuſtom, 
the Churchwardens and Pariſhioners pꝛaped a Pyohibition 3 and 
after divers motions, a Prohibition was granted : Fo? they held, 


he mc of the Pariſh of St. Katherines in Colemanſtreet, 


that it was a good Cuſtom, and that the Canon cannot take it 
away. ve * , 7 5 f . : 


FF 
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Hoskine, 


jeants, he was denied to joyn with them. 


Page verſus 


Ote upon Evidence to a Jurp, foꝛ the cuſtom of the Mannoꝛ of 
Turlox in the County of Bedford, in the Common Bench.The 
cuſtom upon Evidence in an Ejectione firmæ was found to be, that 
the Land was demiſable fo2 21 years,paying the treble value of the 
rent: And if he died within the term, that the term ſhould be to his 


viz. George Croke, Rice Gwyn, Fobn Bridgman,and Sir Hen- 
nage Finch of the Inner-Temple 5 Richard Amburſt, Tho. 
Crew, Humphrey Damport, Jo.Bridgman,Tho.Headly,and Francis Craw- 
ley of Grayes- Inn; R. Diggs, and Jo. Darcy of Lincolns- Inn; John 

a Thyn, and John Brampſton of the Miidale- Temple. 
And although Tho. Headly was Antient to divers of them, yet becauſe 
he never had been a Reader, but refuſed to read, He was Puiſn to 
them all beſides Francis Crawley who read in Grape -In, after they 
both had received their Writs to be Serjeants: which was done by 
the advice of the Lord Chancellor and of the Juſtices. And Anthony 
Heronden of Lincolus-Inm had alſo a Writ to be a Serjeant ; but a 
Writ of Superſedeas was delivered him the ſame day he received the 
firſt Writ, and made returnable in Chancery: And when all the 
others appeared in Chancery and took their Oaths of being Ser- 


MI ws This Term were made Fifteen new Serjeants, 


heir, paying a Fine certain of ane years rent; And if he aſſigned the 
term, the Afſignix ſhould, have it paping fo2 a Fine one years valiu 


of the rent; And he who had it, might by the cuſtom renew it fo2 
21 years, paying th years value. And this was admitted to be 


a good cuſtom by the Court. 
Bridgman verſus Lightfoot. 


Rror of aJudgment in the Common Bench: Fo? that Elizabeth 


Bridgman was ſued as Executrix to her husband, fo2 bzeach of 


a Covenant made by the Teftatoz, But the byeach was by the Exe⸗ 
cutrix in aſſigning over a leafe, without giving notice thereof to the 
Leſſoz. The Judgment being fo2 the Plaintiff,wag de bonis Teſta- 
toris (i, & . Et fi non, 8c, de propriis bonis. And fo? this cauſe the 
Erroꝛ was aſſigned : Fo? that it ought to hade b&n de bonis Teſta- 
toris f02 the Damages; But fo the coſts, it ought to have ben de 
bonis propriis. But it was urged, that in regard this was a bꝛeath 
bythe Exetutrix in her time, æ a wtiful (and not a negligent) bzeach, 
therefoze the Judgment ſhould be de bonis propriis. And of that opi · 
nion was Lea Chiet Juſtice at the ſirſt: But Chamberlain, Doderidg, 


Rrre'2 


and 


(1) 


(2) 


*#, 
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Hob. 188. 


Moor 70. 
Ante 648, 


Ante 648. 


(4) 


3 Cr, 257» 


and Houghton the contrary,Becaule it is a Charge only by the da 
and Covenant of the Teſtatoꝛ: And although the het ſelf bake it, 
yet the is not chargeable but in regard of the Died of of the Teſta- 
to2,wherefoze the ſhall not be charged but de bonis Teſtatoris. And 
that in no caſe an Erecuto? ſhall be chargeable de bonis propriis, 
but where he pleads Ne unque Execut. and found againſt him; fo? 
he thereby eſtrangeth himſelf from the Teſtatoz, and by his own 
falſity and folly hath made his own goods chargeable, ſi non fit de 
bonis Teſtatoris.Alſo where he pleads a falſe releaſe made untohim- 
lelk; becauſe it is a falſity in his own knowledge, and ought to pay 
a Fine unto the King : Therefore he ſhall anſwer de bonis propriis, 
ſi non, & c. And in maintenance of this point, they relied upon 
15 Eliz.Dy. 324. and on a Caſe adjudged 20 Jac. betwixt Winter- 
bourn and Bull, fo2 not repairing of an houſe in Canterbury in the 
Executoꝛs time, cc. And Lea Chief Juſtice changed his opinion and 
agreed with them. {Uherefoze the Judgment was reverſed, And the 
Low Hobart, Juſtice Jones, and Baron Denham being infonned 
thereof, agreed with them in opinion, that the Judgment ought to 
be de bonis Teſtatoris; And that the Judgment in the Common 
Bench paſſed ſub ſilentio, without any motion of that point unto 
them. 7 
| Philpot verſus Feeler. 

Ction upon the Cale fo2 wozds, bzought in the Chancery by 

the Pl. being a Clerk there. Upon Not guilty pleaded,aVen. 
fac. was awarded, returnable in the K. Bench.The wit was, Venire 
facias 1 2. quorum quilibet habeat 4 1. terf ad miuus, & c. After Uer- 
dict fo2 the Plaintitl, jt was moved in arreſt of Judgment, that this 
Ven. fac. mas ill: Foꝛ the Stat. of 27 El. c. 6. which appoints how 
Juroꝛs ſhall be returned, where this clauſe ( Quod quilibet eorum 
habet 4 l. terr. &c. is compiled) extends only to waits of Ven. fac. 
in the K. Bench, Com. Bench, Grchequer, and Juſtices of Aſſiſe, 
and to no other Courts; and the Chancery is omitted: And there- 
koꝛe the Ven. fac. is not warranted by the Statute. But it was 


thereto anſwered,that this clauſe inſerted in the wit,although it be 


not warranted by the Statute (as it was agreed by all the Juſtiecs 
upon peruſal of theStat.) yet itis not pzejudictal to any,but makes 
the better trials. And by the Common Law, Judges may direc a 
Ven. facias tales quorum quilibet habeat tantum de terris, in cafes 
where the matter is of great conſequence; But they may not ap: 
point oflefſer value then the Stat. limits. And divers pꝛeſidents 
were ſhewn out of Chancery, where always the Ven. fac. is, Quod 


quilibet eorum habeat 4 l. terr.8&c. And the Certificate of the Clerk 


of the Pety-Bag, that all their preſidents are ſo ſince 27 Eliz. And 
Chamberlain Juſtice ſaid, that ſo are the pzeſidents in Cheſter and 
Wales, when he was Juſtice there, And if it had been a queſtion, 


whether it were good at the Common Law; yet it is clearly now 


made good by the Stat. of 32 H. 8. of Jeofails. Therefore it was 
adjudged fo2 the Plaintiff, V. Hill. 33 Eliz. rot. 92. betiixt Morrice 


and Thomas, the like Judgment. b Slack- 


— — 
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Slackman verſus Weſt. 


Ction upon the Caſe ; Suppoſing, That the Governoz and (5 
the Poo? of the Hoſpital of the Holy Trinity in Greenwich 
of the foundation of Henry Earl of Northumberland, was ſeiſed in 
Fee of an houſe in the ]Partſh of S. Martins in the field; And that he 
and all thoſe whoſe eſtate in the ſaid houle, ec. have had a foot-way 
from the ſatd houſe unto the River of Thames in the ſame Pariſh, 
let the ſaid houſe to the Plaintiff fo2 years 3 That the Defendant 
erected a Gate croſs the laid way in the laid Pariſh,#c. Upon Not 
guilty pleaded, and found fo? the Plaintiff, it was moved in arreſt 
of Judgment, That this Declaration was not good; becauſe it is 
ſhewn, That the Cozpozatfon and all thoſe whole eſtate, cc. habe had, 
ec. Whereas a Coꝛpoꝛation cannot preſcribe but in him and his 
Pꝛedeceſſoꝛs: Alſo one cannot ſhetv a Que eſtate, without ſhewing 
how by Deed; fo? they cannot have it without Died. And of that 
opinion was Doderidge Juffice : But all the other the Juſfices 
againſt him; Becauſe the action is bzought by the Leflte fo2 years, Ante 86. 123. 
who hath not the Deed ; and it is but a Conveyance to the action, Ante 70-327: 
which is grounded upon the diſturbance done unto him in poſſeſſion: 3. 218; 
But if he had claimed Rent oꝛ Common in groſs, which cannot ante 272. 
paſs without Deed, it had been otherwiſe; Foz there he could not 
ſhew Que eſtate, without ſhewing the Died how he came by the 
eſtate, Therefore it was adjudged fo? the Plaintiff, 


Dalton verſus Epiſcopum Elienſ. 


d Impedit. There a Biſhop ſuffers an Uſurpation of a 6) 
( F Church in right of his Biſhopꝛick, That it ſhall not bind his Jones 43. 
Succeſſoꝛ, but himſelf only during his time: And if a Biſhop be 
Purchaſer of an Advowſon fn right of his Bilhopzick, and ſuffers 

an Uſurpation,yet that ſhallnot bind his Succefſoz,as Hobart held, 

But as to the pꝛincipal point he ſaid, they were all refolved, That 
Ulurpations ſhall bind the Biſhops who ſuffer them, but ſhall not 

bind their Succeſſoꝛs (and ſo of Deſcents : ) Fo it is within the Lic. Sec. 413; 
Statute of 1 Eliz. which reſtrains Altenations and 'G2ants by 
Biſhops, cc. TUherefote it was adjudged fo2 the Defendant, 


Smith verſus Ward, in Com. Banco. 


Ction upon the Caſe:Fo2the Defendant ſaid of the Plaintiff (7) 
He (innuendo the Plaintiff) is a Thief; for he hath ſtoln Corn 

from Mr. Key, quendam Richardum Key innuendo. The Dek. ſaith, 

That he ſpake other woꝛds of the Plaintiff, and traverſeth that he 

» ſpake thoſe woꝛds; and found againſt him, and damages 61. And it 

was now moved in arreſt of Judgment, That this action lieg not: 

Fo2 he doth not ſhew,That there was any pꝛecedent communicati⸗ 

on of the Plaintiff; and the woꝛd He, without ſhewing m_ — 
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Ante 40. 

3 Cr. 563. 
Co. 4. 19. b. 
Ante 166. 


Ante 241. 


(8) 


diſcourſe concerning the Plaintitt, cannot be applied unto him moze 
then to any other; and to that purpoſe, Co. 4. f. 19. Bretriges Cale 
was cited. Secondly, it was objected, that the woꝛds, He 1s a Thief, 
for he hath ſtoln Corn, &c. be not adtionabie; fo2 it may be ſtanding 
Com : As to ſap, He is a Thief, for he hath ſtoln my Trees, or my 
Evidence, or my Lead of my honfe.ng action lies; (which laſt Caſes 
the Court agreed to be good Law) Fo? in thoſe caſes it is not ſhewn 
that any felonp was committed, and the wozds do not impoꝛzt anß 
felony. But here ſtealing corn is intended con reaped: And foꝛ that 
purpoſe a pꝛeũdent was cited Trio. 4 Jac. rot. 35 4. Child v. Sanders, 
fo2 ſaying, Thou haſt ſtoln my Wood, action lies.CUherefoze fo? this 
point they all held that the action was maintainable. But becauſe 
he doth now ſhew that there was any communication of the Plain. 
they doubted : But afterwards upon view of pzefidents,and being 
info2med that it was a common courſe fo to declare; when it is al- 
ledged, That he ſaid de præfato the ]Plaintiff hæc verba, It is neceſl- 
ſarily to be intended ot᷑ the ſaid Plaintiff: And when the Jury hath 
found, that he ſpake thoſe woꝛds of the ÞPlaintiff,that helps the caſe; 
Fo otherwiſe the Jury would not have found againſt the Defend. 
CUherefoze it was adjudged loꝛ thePlaintiff.And a preſident ſhewn 
Hill.18 Jac. rot. 1237. in theRings Bench, Sanders ver ſas Woolrich, 
Action foz that he ſaid theſe woꝛds of the Plaintiff; He (innuendo 
the Plaintiff) is a Traytor: The Defendant pleaded Not guilty, 
and found fo2 the Plaintiff; And although no communication was 
alledged to have been befoze of the Plaintiff, yet the Plaintiff had 
Judgment, and that Judgment affirmed in a Trit of Erroz, 


Reynel verſus Kelſey, in the Common Bench. 


Dua fo2 941. by Richard Reynel, as Executoꝛ of Sir Tho. Rey- 
nel; F012 that the Teſtato2 and Def. accompted together, and 
the Dek. was found 94 1. in arrearages, which he had not paid. 
The wit was rectted in the Declaration; And the Count ſuppoſeth 
the accompt to be apud Exon;andthe verdict upon Non debet found 
fo2 the Plaintiff, And it was now moved in arreſt of Judgment, 
that the Ouginal ¶Urit was in the County of Devon, ſuppoſing the 
accompt to be there, and aul the matter there; So the wait lies not 
upon this declaration. And chewed a copy of that wait in the County 


ok Devon, & upon examination it appeared, that there was not any 


in Exon. And it was therefoze moved, That Judgment might be 
ſfayed: Foꝛ although the Statute of 18 Eliz. helps after Uerdia, 
when there is no Oziginal; yet when there is an Oꝛiginal which va- 
ries from the Declaration, c doth not warrant it, it is not aided by 
the Statute. But all the Court held, after ſeveral motions, That the 
Plaintiff ſhould have Judgment: Fo2 this is not any D2tginal fox 
this action in the County of Exonʒ and ſo it ſhall be taken, as if there - 
had not been any Pziginal, and to be within the purviewof the Scar. 
And a preſident was cited in the Kings Bench, where in treſpaſs of 


Batterꝝ, the Bill upon the File was in London, and ſuppoſed _ 
| a 
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Fact to be at London, and the Detlatation was in Middleſex : After 
Uerdict upon this Declaration, it was moved in ſtay of Judgment, 
becauſe the Bill which is in nature ol an Duginal, varies from the 
Declaration, and doth not warrant it: But becaule it is as no Bill 
fo2 this Declaration, and within the Equity of the Statute, it was 
adjudged fo2 the Plaintiff. So here. And although a pꝛeſident was 
cited & ſhewn to be in the Kings Bench betwixt Pollard and Blight, 
Paſc. 16 Jac. quod vid.ant.f.479.wherea tit of Exroꝛ bꝛought 
upon a Judgment in the Common Bench, and the Erroꝛ alfigned 
after Uerdica and Judgment fo2 the Plaintiff, becauſe the ¶Urit va⸗ 
ries from the Declaration; And upon Diminution alledged, the 
Urit certified that it was betwirt the lame parties in Middleſex : 
And fo? this cauſe the Etroꝛ was alſigned ; Fo that che wait is re⸗ 
cited in the Count, and the Derlaration is of a Battery in Lond. 
And the Urit certified upon that Recozd, and chat the TUrit be⸗ 
twirt the ſame parties was in Middleſex, and fo2 this cauſe reverſed: 
The Court ſaid,the reaſon there was,becauſe it is there certified to 
be the CArit whereupon the pꝛoctedings were, and that there was 
not any other TUrit 3 But that ſhall not be intended in this Caſe, 
but the contrary. CUherefoze it was adjudged fo} the Plaintiff, 


Foſter verſus Inhabitant. Hundredor. d Spechor. & Iſle- 


worth. Paſch. 2 1 Jae. Rot. 488. 

Ction upon the Statute of Hue and Cry; ſuppoſing, That he (9) 

was robbed in ſuch an High-way in Diviſis Hundredorum, and 27 EP: 15 
that he gave notice thereofto the Inhabitants ol the Þundzed,neat 
to the place where he was robbed, After Gerdig fo2 the Plaintiff, 
ft was moved fn arreſt of Judgment, that this Declaration is not 
go, becaule he doth not ſhew,that the High way is within any Hum- 
dꝛed; And in truth, it ought to be given to the Jnhabitants of both 
Pund2eds;and ſo be divers pꝛeſidents, that notice was given in ſuch 
a place within the one hundzed to the Inhabitants of the ſaid Hun⸗ 
dꝛed, and in ſuch a place in the other Þundeed to the Jnhabftancs of 
that Hundzed. Sed non allocatur; Fo, if notice be given to the 
Inhabitants of either of them, it ſufficeth. CUherekeze it was ad: 
judged fo? the Plaintiſt. | 


Sir William Tharold verſus Spight, in the Com. Bench. 
Eplevin of the taking of his Cattel od or loco vocat. 
in S. in parochia de C. The Defendant juſtifies ; fo2 that the (10) 

place where, is 100. Acres of Paſture fttC.which is the Freehold of 
Str Francis Popham to whom he was Batliff, and that they were 
there Damage feſant. The Plaintiff in bar to this Avowyy latth, 
That he was leiled in fe of a Meſſuage and 100 Atres of C.afoye- 
ſaid ; and that he, and all thoſe whoſe effate he hath in the ſald Mel⸗ 
ſuage and 100 acres of land, have had time whereof;#c-Common'sf 
paſture fo all their beaſts ledant e conchant upon the faibMeſſuage 
and 100 acres of land in the place where,#c.atall 4 peut, 
as belonging to the lald tenements. Che Defendant tra this 

| Pꝛe⸗ 


Ante 653. 


4 
— 


—— 


676 


Termino Michaelis, Anno viceſimo primo 


— — 


pꝛeſcription; and Jfſue joyned upon the pꝛeſcription, and a trial at 


the Bar fo? the Plaintiff.And it was now moved in arreſt of Judg- 


Ante 263 341. 


(11) 
2 Rol. 614. 3. 


Ante 328. 


(129 


ment, that it is a Miſtrial, becauſe it was tried by a Ven. fac. from 
C. oulp, and not from S. where the place of the taking is, as well as 
from C. where the land lies, whereto the Common is claimed. And 
although it were alledged, that the place where, is within the PBa⸗ 
rich of C. ſo the Venire being of C. only, is good enough; Foz it 
ſhall be intended, That C. the Pariſh, and C. the Uilſage be both 
one: But it was laid, That if the Ven. fac. had been of the Pariſh 
of C. 02 it had bien alledged fn the Bar, that the Land was in C. 
prædicta; then C. the Utllage, and C. the Pariſh had bien intended 
to be both one; But not being ſo alledged. it may well be intended 
that they be ſeveral. TAherefore the Court held it to be a Miſtrial, 
aud a Venire fac. de novo was awarded, 


Sir Robert Philips verſus Slade in the Com. Bench. 
Ebt upon the Statute of 2 E.6.foz not ſetting foꝛth of tythes 
of Cozn. ThePlaintiff ſhews, that he is ſeiſed in Fi of the 

Rectoꝛy of Tewel; and the Defendant was occupier of certain land 


in Preſton within the ſaid Pariſh, whereof the tythes were due unto 


him; and that he cut down and carried away the Coꝛn, without ſet- 
ting out the tythes, to the value of 13 1. 6 s. 8 d. TUherefoze he de⸗ 
mands the treble value. The Dekendant pleads, that Sir John 
White was leilſed in Fee of the Manno of Preſton; within which 
Mannoꝛ is a Cuſtom, That he and all thoſe whole eſtate, cc. have 
uſed to pay 35 s. to the Owner of the Redoꝛy of the Pariſh-Church 
of Vewel, in lieu of all tythes growing within the Banno2; and that 
the ſaid Sir John White let unto him the laid Lands, cc. And Jiſue 
was upon this pzeſcription,and found foꝛ the Plaintiff, And it was 
mobed in arreſt of Judgment, That this trial was ill; becauſe the 
Venire ought to have ban as well from Yewel as from Preſton. 
And of that opinion was the whole Court, after (ſeveral motions ; 
Foꝛ that the cuſtom is to pay to the Church of Yewel; (o the Venire 
ought to have bien as well from the place of payment who pꝛoperly 
have notice thereof, as from the place out of which the payment 
ought to have ban. Whereupon a Ven. fac.de novo was awarded. 


Hilfden verſus Mercer. 
Ction fo2 wows. Whereas the Defendant having communi: 
cation with one Chapman of the Plaintiff,ſpake theſe woꝛds: 
She (innuendo the Platntiff) is a Thief to you and to me, and hath 
ſtoln 201, from me, and 40 l. from you. The Defendant ſaith,that 
the Plaintiff was a Thief, and ſtole two Hens from her ſuch a day 
and year felonfoufly;and thereupon the ſpake theſe wozds in the De⸗ 
claration.Chereupon the Plaintiffdemurred; becauſe it is not apy 
cauſe of Juſtification of all the woꝛds, noꝛ of any part of the laſt 


woꝛds. But it was ſaid, that in as much as it is a Juſtification, in 


that ſhe was a Thief,which are the pztncipal woꝛds, the other wozds 
are not material tobe anſwered unto. Sed non allocatur; Fo? the laſt 
| | wows 
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woꝛds are as flanderous as the fozmer ; and there was not any 
Juſtification of them, noꝛ Anſwer unto them. Therefoze the plea 
fs vitious, and Judgment was given fo2 the Plaintiff, 
Harvey verſus Hundred de Chelmsford. 
Rror of a Judgment in the Common Bench upon the Statute (13) 
ol Hue and Cry. The Etro? aſſigned and inſiſted upon was, 
that at the Niſi prius, Tales de circumſtantibus was awarded, and two 
returned and won; and afterwards by conſent,one of the Juroꝛs | 
was withdzawn,and the Jury diſcharged: And afterwards in Banco, 
Habeas corpora was awarded againſt the firft Juroꝛs, and the Ju⸗ 
roꝛs returned upon the Tales 3 Et quod appon. decem tales. Thich 
Henden Serjeant aſſigned fo2 Grroz; becauſe there ought not ta 
have bien any mention made of the Tales at the Afſiſes ; Fo2 what 
was done there, is as Null here, when new pzoc#dings,ec. Foꝛ that 
is only by the authozity gtven to the Juſtices of Niſi prius, but not 
to be regulated in Banco. Sed non alloc. Foy, it being granted, and 
the Jurozs ſmaꝛn, it is as parcel of the Kecoꝛd, whereof the Court 
ought to take conuſance. .UUherefoze the Judgment was affirmed, 


Buckley 7 Guilbank in B. R. Trin. 20 Jac. Rot. 32. 

Eat rmæ of a Meſſuage in Lond. Apon Not guilty plcad⸗ (14) 

ed, and flue thereupon, a ſpecial verdict was found, that Robert 231. 
Guildbank was poſſeſſed of a Leaſe fo2 years ot᷑ the ſaid Meſſuageʒ 
And upon 23. May, 16 17. it as agtted betwirt him and John Smith 
Leſſoꝛ fo2 the Plaintit, that he ſhould lend to the ſald R. Guilb. 120 l. 
foꝛ a year then next following, upon Security koꝛ the repayment of 
the ſaid 120 l. & of 12 1.fo2 the intereſt thereof, upon May 24.1618. 
that he lent the ſaid 120 l. accoꝛdingly. And the ſaid R. G. the ſaid 23. 
May, 16 17. was obliged with him in a Bond ol 260 l. witha condition 
fo2 the payment of the ſatd 132 l upon the 24. dap of May next enſu⸗ 
ing. And ko; the better aſſurance ot the payment ol the ſaid 132 l. he 
then made this Leaſe byJndenture to the ſaid ). Scuich. with a candi⸗ 
tion, that if he patd the ſam 132 l. at the day and place mentioned 
in the Condition of the Obltgation, that then the Alignment should 
be void. And they ſind, that the Scrivener who dzew this Obligation 
e Alſignment, by miſtaking the ſaid Agreement betwirt them, dꝛew 
it tn this manner; & that the ſaid J. S.ſealed the Counter part of the 
ſaid Indenture of Alſignment. They find the Stat. 37 H. 8. & 13 El. 
of Uſury; and that the ſaid 132 l. was not pet paid;:whereupsn John 
Smith 19 Jac.entren and made the Leaſeto the Plaintiſt, who entred 
and the Defendant ouſted him: Et ſi ſuper totam materiam, &c. And 
here, upon argument two queſtions were moved. ieſt, whether theſe 
woꝛds, The 24. of May next enſuing: ſhall be intended May the twelve- 
month alter? Foꝛ then there cannot be any queftion-of the Uſury: 
Oꝛ ſhall be intended the ſame month ol May, which was the nert day 
following 4 And then the queſtion was, Je Alurious, oꝛ no? Any 

thereupon Doderidge and Houghton held, that f Next enſuing Ja Rol. 273 

ſhall be intended of the lame * which was the nert e 545-77 
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day after; unleſs-the circumſtances of their agreement had bern 


- found, That the agreement was to lend it fo2 a year, and to make 


payment thereof at the years end; then theſe wozds doubtful ta 
which they ſhould be referred, may be intended & extended to be to 
May twelve-month following, e the doubts of the Uſurytaken away, 
as 23 Dy. 376. But generally, 24. May next following, ſhall be in: 
tended to be the 24.0f May of the ſame month. But Lea Chief Juſt. 
held, that Next following ſhall not be referred to May next ing, 
unleſs ſome matter in the ſame Died might be ſhewn, x not a colla⸗ 
teral agreement found by the Jury, no? any collateral Deed. But 
they all held, although it ſhould be expounded to refer to May 24. the 
ſame month and year, which is the next day (as it was in Freſcor's 
caſe (quod v. ant f. 646.7.) pet fozaſmach as the agreement is found 
to be to make the Loan fo2 a pear, and that the Afſurances were fo2 
the payment at the end of the pear, c by theScriveners miſtake it is 
made payable the next day, it is not Alury within the Statute ; Foz 
there was not any cozrupt agreement betwixt them, but a true and 
an abſolute agreement; And the act of a ſtranger ſhatl not bꝛing 
him within the danger of the Statutezeſpecfally it being found that 
he did not require his payment until after the year. But Lea Chief 
Juſtice ſaid, It he had ſought by reaſou of this miſpꝛiſion to have ta- 
ken advantage of the Fozfeiture fo2 non payment upon the nert 
day, peradventure it would have diſcovered a corzupt intention in 
him, and that he knewofthat miſpaiſion at the beginning and would 
take advantage thereof; & this ſhould bzing him within the Star. or 
QAcury : but as it is found, it is clear, it is not any Uſury,no2 the Af- 
ſurance to be avoided by the Stat. wherekoꝛe it was adjudged foꝛ the 
Plaintiff. Johns verſas Ridler. 
Eber ar firmæ of a Meſſuage and Lands in L. in the County 
ol Monmouth, of William ap Williams. The Def. pleaded, 
that long time befoze the laid Leaſe and Ejectment,one Wil. Ridler 
was ſeiſed in fee, and let that land to the Defendant fo? five years, 
and that he was poſſeſſed until the Leſſoz of the Plain. entred upon 
the Delendant, de ipſum diſſeiſivit; And ſo ſeiſed by Diffeiſin, made 


the Leaſe to the Plain. whereby be was poſſeſſed, and the Defen- 


dant re-entred and ejected him, as it lawful was fo2 him to do. The 
Plaintiff replies, that the ſaid W. ap Williams the Leſſoꝛ was ſeiſed 
in kee, and let to the Plaintiff, and the Defendant ouſted him; And 
traverſeth, that he did not difſeiſe the Defendant; And Iflue joyned 
thereupon and found fo? the Plaintitt, that he did not diſſeiſe, cc. And 
it was moved by Tailor in arreſt of Judgment, That this is a vain 


- and idle Iſſue;Fo2 when the Defendant ſhews,that he is but Leſſtr 


fo2 years, and was poſſeſſed as Leflx,he cannot then be diffeiſed;:And 
the allegation of the Oifſeiſin is vain and impoſſible, and the Jſſue 
being taken upon it is vain and idle:wherefoze it ts a mif-trtal,and 
no Judgment can be thereupon. But all the Court held,Atthough 
this plea of the Defen. be vitious, and the Pl. might well Have de⸗ 


murred thereunto, pet he himCelf ſhall not take advantage _— 3 
7 Rug! * 
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And having confeſſed that the Platnttff hath a good Leale, and that 
he ejected him, Judgment map be given againſt him upon his plea. 
But there being here an Jfſue joyned upon this falſe Allegation, 
uud being found by the Jury, that the Leſſo2 of the Plaintiſt had not 
diſſeiſed him (which well ſtands with the Law) the Judgment ſhall 
be well given upon this Gerdi againſt him: But if it had been 
found fo2 the Oefendant, that the Leſſo2 of the Platntiff diſſeiſed 


him (which ts againſt Law that he ſhould be difſeiſed, being but a 


Termo2) peradventure he ſhould not have had Judgment. But as 
it is found, the Uerdic well ſtands with the Law, «that the Leſſo2 
did not diſſeiſe him, and he ſhall not take any advantage of his 
own vicious plea. Cherefoze it was adjudged fo2 the Plaintifl. 


Sir Nicholas Sanderſon verſus Hariſon. 


Ebt fo? 67 l. rent, upon a Leaſe fo2 years of Land in D. And 

fo2 rent arrear fo2 a year and a half at the Annunciation, 

19 Jac. he bꝛought the action. The Defendant pleads, and con- 
fefſeth the Leaſe and Reſervation : But further pleads, That the 
Leſſo2 and all thoſe whoſe eſtate, æc. have had Common in ten acres 
in Eaſtfield always fo2 their beaſts levant and couchant upon the 
ſaid tenements, every year after the Cozn ſown, from Aug. 7. until 
the Coz reaped and carried away; and that befoze any rent was 
due, Sir N. Sanderſon the Leſſoꝛ tncloſed the ſaid ten acres wherein 
he ought to have had his Common, with hedges and ditches, and 
ejected him, lo as he might not uſe his Common; and thereby his 
rent was ertin>, Whereupon it was demurred. Firſt, becauſe this 
Land fncloſed is not altedged to be ſown with Coꝛn; otherwiſe by 


Ante 86. 


(16) 


his preſcription he is not to have Common. Secondly, becauſe he co. s. 52. a: 


did not ſhew, that he kept it incloſed with fozce 3 otherwiſe he may 
well break the hedges and take his Common. Thitdly, it was 
moved, That the allegation wherein it is erpꝛeſſed, That he in- 
cloſed the Common, whereby the rent is ertin, is a vain allegati- 
on; Foꝛ the rent is not iſſuing out of the Common, and ſo there 
cannot be ſuſpenſion by tncloſing the Land, cc. And of that opinion 
was all the Court, and that the plea was ill upon the firſt Excepti⸗ 
on; And therefoze adjudged it fo2 the Platneiff, 


William Stonehouſe verſus Sir Thomas Read and 
others, Trin. 7 Jac. Rot. 4.3. 
Ebt upon the Statute 2 E.6.fo2 not ſetting fozth of Tythes: 
And ſhews,That the Defendants fn the year 1607. & 1608. 
were Dccupiers of 128 acres of Meadow in Radley and Thorp ; 
And that Robert Abbot of Abingdon was ſeiſed in F de Decimis 
prædictis creſcent.upon the ſaid lands; and in an. 31 H.8. ſurrendꝛed 
them to K. H. 8. which deſcended unto R. E. 6. and from him to Qu. 
Mary, ę ſo unto Q. El. who in an. 36. reg. ſui by her Letters Patents 
(here ſhewn ) demiſed Decimas præd. to the Plaintiff foꝛ life : And 
that the Dekendant, 1607. cut down =_ der growing n 
| A 
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the value of twenty marks, and carried it away without paying the 
Tythes ; and co in the year 1607. wherefoze he demands the treble 
value, being 40 l. The Det. demands Oyer of the Letters Patents, 
which was entred in hxc verba : That the Queen demiſed unto 
him Omnes illas Decimas ſuas ſuper quand. parcellam terre vocat. 
Bremere in parochia de Radley, nuper in tenura Tho. Hariſon; Ac 
omnes illas Decimas creſcent. ſuper quand. parcel. terræ vocat. Barton- 
Bremere, nuper in tenura A. Read in parochia de Radley præd. Et 
fic de 13 ſeveral parcels, Quæ nuper fuerunt parcellæ poſſeſſionis 
Monaſt. de Abingdon:Exceptis omnibus illis Decimis in Radley in te- 
nura Johannis Tyndal, ver. redditus 67 l. And upon this Declaration 
the Def. demurred in Law:becauſe the Pl. in his Declaration hath 
not ſufficiently entitledhimſelf to the tythes of the 123 acres ot the 
Meadow in the Declaration mentioned. Foz by the Patentſhewn 
(which is now as part ol the Declaration) it is not expꝛeſſed, that 
the Qu. granted thoſe tythes by any the names in the Letters Pa⸗ 
tents; No? is it averred, that thoſe lands were any of the lands 
mentioned in the Letters patents, noꝛ that thoſe lands were in the 
tenure ot any of the perſons mentioned therein: foꝛ, it is not a gene- 
ral grant of all the tythes in Radley, but of the tythes of ſuch lands 
in the tenure of ſuch perſons:no? is it averred, that they were in the 
tenure of ſuch perſons ; otherwiſe they did not paſs. And in pzoof 
hereof the books of 7 E.6. Dy. 83. Plow.191. Co.2.33.4. 35. were 
urged, Secondly, Fo; that it is not ſhewn, that theſe be any of the 
tythes ercepted;which ought to be ſhewn,when he pleads any Patent 
wherein is an Exception, as it is in Dy. 106.8 & E. 4.7. But notwith⸗ 
ſtanding theſe exceptions, the Court upon the firſt argument adjudg- 
ed the Declaration to be god: Fo2 the Pl. declaring, that the Queen 
granted prædictas Decimas, it is a ſufficient allegation, That thoſe 
tythes paſſed by that Patent: And if they had not paſſed, the Def. 


might have ſatd, Non conceſſit; and if it were not in the tenure of 


thoſe perſons, oꝛ excepted therein, it might well have been ſhewn in 
Evidence. But when the Pl. ſaith, Quod conceſſit prædict. Decimas, 
without moꝛe, it is a ſufficient averment in it ſelt, that ſhe granted 
them. And when the Dek. demanded Oyer of the Patent, and then 
demurred, It is a confeſſion of the Declaration, & that the Decla- 
ration well ſtands with the Patent, that ſhe granted thoſe tythes in 
queſtion. And Doderidg held, that if ſhe had granted thoſe tythes by 
thoſe names in the Patent, he needed not to have averred, that they 
were in the tenure of ſuch an one named in the Patent, « were not 
exceptedʒ foꝛ that had been moꝛe pꝛolix then needed. But præd. De- 
cimas implies as much & it may be better intended by the Patent 
ſhewn, that they are tythes granted in thePatent:wherefoze the de⸗ 
claration is good. And in p2oof thereof was cited 33 H. 8, Bro. Plea. 
143.1 H. 7. 28. Beauchamps Cafe. And thereupon without further ar⸗ 
gument it was adjudged fo? the Pl. although upon fozmer motions 
in 8 Jac. when the demurrer was firſt argued, they were very ſtrong 
againſt the Bl. But no Rule then being entred, now upon motton 


Judgm. was given againſt the Defendant. Baker 
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Baker verſus Blackman, Paſch. 2 1 Jac. Rot. 424. 


Reſpaſs, Clauſum fregit : The Defendant pleads, that long (18) 
time betoꝛe the Treſpaſs,one James Stephens was ſeiſed in fx, 
and in 12 Eliz. infeoffed Tho. Norwood, to the uſe of James Baker, 
and Mary his wife,and the heirs of their bodies; and that they had 
iſſue Henry Baker, and died ſeiſed; which deſcended unto him, and 
krom him to his there Daughters; and juſtiſie by their Leaſe, and 
gives colour to the Plaintiff: The Plaintiff replies, that long time 
beloꝛe the Treſpaſs, Sir Tho. Tyrrel was ſeiſed in fir, and gave it 
to Edw. Baker, and Joanhts wife, and the Þeirs males of their bg: 
dies; And that they had iſſue the laid James Baker, and the Plaintilt, 
and that James had iſſue Henry, and died, which Henry died without* 
Iſſue⸗male; wherefoze he as Heir⸗male entred, and that the Defen- 
dant committed the Treſpaſs, #c. and traverſeth the ſeiſin in kee 
alledged in James Stephens: TUhereupon the Defendant demur⸗ 
red ; and ſhews, that he traverſeth the ſeiſin in fe of James Stephens, 
whereas he ought to have traverſed the gift in Tail, which is the 
pꝛincipal matter of the bar. And Henden Serieant ſtrongiy urged, 
that fo2 this cauſe the Replication was inſufficient t But it was 
argued fo2 the Plaintiff; that the Replication was good: And it 
is in his election to traverſe the ſelſin in fee alledged in the Bar, oz Ante 44. 
the gift in tail; And in poof thereof relied upon 4 Ed.3. Traverſe, 
Bro. 372. 26 H, 8. 4. Coke'lib. 6. fol. 25. And of that opinion was 
the whole Court after peruſal of theſe Books : WWherefoze it was 
adjudged fo2 the Plaintiff. Re $15. 


Peters verſus Heyward, Trin. 2 1 Jac. Rot. 262: 


Rror of a Judgment in the Common Bench, in Detinue of a (19) | 
Bond. Upon Non detinet pleaded,it was found fo2 the Plain- 1 C. 1% 
till, and the damages aſſeſſed to 7 l. and coſts 6 d. and if the Bond 
cannot be reſtoꝛed, then they affefſed fo2 damages beſides the 7 l. 
20 l. moꝛe. And it was thereupon adjudged, that he ſhould recover 
the ſaid 7 l. and 6 d.fo2 the coſts, and the ſaid Bond oz 201. Et præ- 
ceptum fuit Vicecomiti diſtringere fo2 the ſaid Bond o2 20 1. And yes. 71. 
thereupon the Erro2 was aſſigned 3 Fo2 the Judgment ought to be 3 Cr: 116. 
conditional, viz. the ſaid Bond, oꝛ if he cannot have thoſaid Bond, 
then the 201. and accoꝛdingly the Diſtringas ought to have been, to 
demand the Bond; and ik it cannot be delivered, then the 20 1. but 
theſe woꝛds (and if it cannot be delivered) were omitted: TUhere- 
fore it was moved to be Error. And although Waller the Pꝛothono⸗ 
tary of the Common Bench certified that there were divers peſt: 
dents there in this manner; and it was ſatd, that in the Book of 
Entries, Judgment is entred in this manner; and alledged, that the 
Judgment 


YIEM 


(20) 


Ante 668. 
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Judgment being, that he ſhall recover the Bond, oꝛ 20 I. tantamount, 
and is to be intended conditional, that he ſhall have the Bond; 
And ik he cannot have it, then the 20 1. pet upon conſideration of 
many other pzeſidents, and the Books which mention that the 
Judgment ts and onght to be conditional in it ſelf, and not by in: 
tendment, The Court held, that the Judgment was erroneous; 

Fo2 by that Judgment and awarding of Diſtringas, the Sheriff 
might diftratnfo2 the one, o2 the other at his choice, which ought 
not to be: But he ought to diſtrain foꝛ the thing it ſelf ; And if he 
cannot have it, then fo2 the 20 l. And although the TUrit of Di- 
ſtringas was well made, and in that manner as it was ſhewn to the 
Court; yet fozaſmuchas the Judgment is otherwiſe, the awarding 
the Roll, which is the Marrant of the Nrit, was not good: 
Ty Rule was given that the Judgment — be reverſed, 


Buckland verſus Otley. 


Ebt: Upon a Demiſe apud Creek, of an houſe and divers 
Lands apud Creek, and of ſuch ſeveral Cloſes ; And mentt- 
ons not in what Uill they were: The Defendant pleads Entry 
by the Plaintiff into purcel ot the ſaiv Lands in Creek ; So a ſul⸗ 
penſion of the rent: And ifftie thereupon, and found (02 the Plain⸗ 
tiff, And it was moved in arreſt of Judgment, that the Declara⸗ 
tion was not good, becauſe there is no place mentioned where the 
other Lands were : And all the Court held, that the Declaration 
was not good fo2 this cauſe ; And ft had been good cauſe of De⸗ 
murrer : But in regato the Defendant hath pleaded a collateral! 
Plea, viz. Entry of the Plaintiff : That hath made the Decla- 
ration good; Fo? the Leaſe of the Land is admitted by this colla- 
teral Plea pleaded, as 18 Ed. 4. TUherefote it was avjudged fo2 
the Plaintiff. 


IIIA 


Ter. Hil. Ann. viceſimo primo ac Reg in B. Reg. 


Mapes Executor of Holdick verſ# Sir Iſaac Sidney, in Co. B. 


Sſumpſit: Fo2 that the Defendant in conſideration the Plain. 1) 

tiff would foꝛbear to ſue one J. S. upon an Obligation of 801. 
pꝛomiſed to pay unto him the ſaid debt. And alledgeth in facto, in 
the wꝛit, that he foꝛboꝛe to ſue the ſaid J.S.per magnum tempus: And 
that the Defendant had not as yet paid it unto him, licet requiſitus. 
The Declaration was, that he fozboze him per magnum tempus, viz. 
from ſuch a time of the pꝛomiſe, until ſuch a day, which was foꝛ a 
year and half after the pꝛomile, vet he had not paid it. The Defen- 
dant pleaded Non a{lumpſit, and found againſt him to the damage 
of 8p l. And Hitcham moved fn arreſt of Judgment, Firſt, that this 
Aſſumpſit is not grounded upon any ſufficient conſideration, viz. 
that he ſhould koꝛbear foꝛ a certain time, ſo as it might appear unto 


the Court that there was a ſufficient time of fozbearance,and a ſuf- 


ficient conſideration to maintain the action, as in Hil.36 El. rot. 485. 1 Cr. 455. | 
in Ban. Reg. Sackfords Caſe, it was adjudged, that an Aſſumpfſt fog * 445. 


the payment of a Debt, in conſideration to ſtay a Suit per paululum 


tempus, was adjudged void : So in another caſe, that he ſhouln 
fozbear per breve tempus; although he alledgeth fozbearance fo; 
half a year, an action lies not; Fo2 the conſideration is no ſuffict- 
ent ground fo2 the action. Secondip, admitting that theconſidera- 
tion to fozbear,t#c, ſhould be good, becauſe it ſhall be intended to be ance 397. 
a total and abſolute fozbearance, yet the Declaration is not good, 
becauſe the TUrit is, per magnum tempus he had foꝛboꝛn to ſue, not 
mentioning any time. And the Declaration that he did foꝛbear per 
magnum tempus, ſcilicet from the time of the pꝛomite until ſuch a 
dap, cc. and doth not ſhew that it was until the day of the TUrit,#c. 
fo2 if he doth not perkoꝛm the conſideration on his part, there is not 
any cauſe of action : And then here it ſhall be intended that he did 
not foꝛbear until the dap of the wit, becauſe the day of the wyit is 
not ſhewn. And it ſhall be intended ſtrongeſt againſt the Plaintiff, 
that he did fozbear but until ſuch a day, and afterwards befoze the 
wait bꝛought, ſued that Action. And upon theſe Exceptions, it was 
argued at large: But now all the Juſtices, viz. the Lozd Hobert, 
Winch, and Hutton (Jones being abſent in Chancery) held, that the 
Plaintiff ſhould recover; Foꝛ they all conceived that a conſiderati 


on to fozbear to ſue one ſuch, fo2 ſuch a Debt is a good conſideta- te 230. 
tion; and it ſhall be intended a total and abſolute fozbearance, as Aste 397. 


Hutton and Winch held: And that if the Defendant paid it befoze 3 5. 387- 
upon this pzomiſe, and after the Plaintiff ſued fo2 the Debt, the Aue 505. 


- Plaintiff is chargeable in an Action- upon the Caſe ; Fo? it is an 


implied pꝛomiſe in the Plaintiff,that he ſhould foꝛbear his Suit to⸗ 


tally: But yet when the Plaintiff hath foꝛboꝛn a convenient time 
(when there is no time mentioned) if the Defendant do not pay Hob, 21g. 
| | the 


— ee. 
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(2) 


Co. Lit. 181.3, 
Ante 650, 


Ante 288.432. 
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the Debt accowing £0 his promiſe, the Plaintiff may well ſue him 


upon his p2othife;atid he nerds not tarry all his lite. and here, when 
he ſhews that he fozboze per magnum tempus, viz. ſich a day and 
year, that well agres with the wait 3 and when the date of the wait 
doth not appear, it ſhall be intended that he did fozbear until the 
day of the wit: And fo the action is well bzought. Hobert Chief | 
Juſtice agreed with them, that the action was well bzought,and the 
Declaration good, becaule he chews he did fozbear it koz a convent- 
ent time. And he held, that he was not bound by this agreement to 
fozbear totally. And denied that upon this agriement he ts charge- 
able in an Aſſumpſit, if he (after this Debt recovered from the 
Defendant) ſhould ſue fo2 the ſame Debt; F02 it is not a pꝛomiſe 
fo reſtrain him totally; and without expꝛels woꝛds he is not charge- 
able by pzomife ; Wiherefoze it was adjudged fo2 the Plaintiff. - 


Brookbank verſus Taylor in the Exchequer-Chambes. 


Sſumpſit: Thereas the Plaintiff,at the Defendants requeſt, 

20. Apr. 19 Jac. deniiſed to one John Jennings his houſe in 
London fo? a'year, a prædicto 20. Aprilis, 19 Jac. xendꝛing 50 s. 
quarterly. That the Defetivant pꝛomiſed, if the ſalo Jennings did 
not pay the rent, that he would pay it; And alledgeth in facto, quod 
virtute dimiſſionis, he entred the atoꝛeſatd 20. April, 19 Jac. and w] as 
poſſeſſed, and had not paid the rent: And that the Defendant hieet 
requiſitus, had not paid it. The Dekendant pleaded Non aſſumpſit, 
and found againſt him; And the Jury find Damages occaſione 
aſſumptionis prædict. to 5 1. And Judgment thereupon, and Error 
thereupon in the Exchequer Chamber. The firſt Error affigned, 
becauſe the Entry is alledged to be befoze the Cerm begun: So it 
is a diſſeiſin, and then no rent is due: Sed non allocatur; Fo? al- 
though he alledgeth an Entry, yet there fs not any erpulſion-al- 
ledged, and fo no diſſeiſin: And the Debt is due by the contraa, 
and the action lies upon it. A ſecond Erroꝛ aſſigned was; becauſe 
it is not alledged, that notice was given that the other had not paid: 
Sed non allocatur; Fo he at his peril onght'to take? conuſante ot 
the non-payment, und pay the rent, otherwile the omiſe is by0- 
ken. Thir dix, becaule the Uerdict aſſels vamages, occaflone aſſump- 
tionis prædictæ, where it ought to be, oceaſione non performationis 
promiſſ. prædict. Fo2 the pꝛomiſe is not the cauſe of the damages, 
but the non-payment thereof : Sed non allocatur ; Foꝝ the pꝛomiſe 
is the cauſe : And the Jury finding the Jfſue, and affeſſing Dam⸗ 
ages, although it were not found fo2 what cauſe, yet it had bien 


well enough: TAherefo2e the Judgment was affirmed, 


Memorand. In this Term Sir Robert Houghton one of the Juſtices 


of the Kings Bench died at his Chamber in Serjeamti- lun in Chancery- 
Tane, being a moſt reverend, prudent, leurned, and temperate Judge, 
and iaferiour to none of his time. 
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Holman verſus Chute,Paſch. 22 Jac. Rot. 400. in C. B. 


| Ebt fo2 300 l. in the Debet & detinet; Fo2 that the 
Plaintiff by Jndenture, by che name of Philip Holman, 


Gxecutoꝛ of John Holman, demiſed unto the Defendant 
ſuch Lands which he had by extent, fo2 ſuch a Debt, re⸗ 
covered by Joh.Holman;Habendum fo2 fo many;years,rendzing ſuch 
rent, and fo2 thee years arrear bzought the Action : -TUhereupon 
it was demurred, becauſe the action is bzought by him fn the Deber 


& detinet, upon a Leaſe of land which he had as Executoꝛ: Sed non 


allocatur; Fo it is not bought by him as Executoꝛ, although he 
be named Executoz in the Indenture; And this ackion is of his 


own contract: And although he made the Leaſe as Executoꝭ, vet 


making the Leaſe fo2 years by Indenture, it he hath any other title, 
it paſſeth well enough, and ta upon his own contract, and ſhall have 
Debt fo? it, as if he were (etſed in his own;right. And Juſtice Jones 


remembered the Caſe of Sir George Reywel, quod vide ante fol. 
546. where in Debt againſt him fo2 the eſcape of a paſoner who 


was in Execution upon a Judgment-in the time of the Teſtatoz, 
being in the Debet & detinet;Although the eſcape was in the time 
of the Erecutoz, pet being fo2 Debt due to the Teſtatoz, it ought 
to have been in the Detinet; Foz there is no ad by the Executaz, 
and the Debt is due to him meerly as Executo2 : {Uherefoze it 
was adjudged fo2 the Plaintiff, 


Theakers Caſe. 


Lphonſus Theaker Couſin and heir of William Theaker, after 

the death of William Theaker (becauſe he had not any iſſue 

alive at the time of his death (but Mary his Feme was then 
ſuppoſed to be enſ eint by him) who died 15. Febr. 1623. and the 


(rt) 


(2) 


was married again to one John Duncomb within a week after co. Lit. s. b 


the death of her husband) pꝛocured * 22— d Crit 
| E 
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de ventre inſpiciendo of the ſaid Mary, directed to the Sheriff of 
London, to cauſe the ſatd Mary to be ſearched, whether ſhe were 
with child by the ſatd Willam Theaker, & quando fuit paritura (ng 
mention being made of her ſecond marttaße) and this Writ was 
accoing to the preſident 39 El. of the like Crit, againſt the Lady 
Willoughby; And this UUrit was returnable in the Common 
Bench: The Sheriff returned, that he had cauſed her to be ſearch⸗ 
ed, and returned the Inquiſition, that by ſuch perſons he cauſed her 
to be ſearched and found, her to be ezſeint, Et quod fuit paritura 
within 20 weeks: TUherefoze he now pꝛaped a ſecond TUrit out of 
this Court to be directed to the Sheriff of Surrey, becauſe ſhe was 
removed with her Þugband to Wanſworth in Surrey, and there in- 
habited; That the Sheriff might take her into his cuſtody,andkeep 
her until ſhe were delivered of her chiid, that there might not ap⸗ 
pear to be any falſe oꝛ ſuppofititious birth; And that in the interim 
he ſhould cauſe her to be viewed every day by certain Matrons na: 


med by the Court in the wut; and that tome of them ſhould be ut 


the birth ol the child. atto wing to the laid pzefivent of the Lady Wi- 
loughby: But bet aule in that caſe the Lady was a widom, and (o ſuch 
a tourte might well be obſerved; but here, che is a Feme Covert, tihu 
ought to to- habit with het Þugband 3 they would not take ſuch a 
courſe with her, but left her with her husband, he entring into a Re- 
cogniſance that the ſhould not remove from the houte wherein they 
then inhabited: And that one o2 two of the women returned by the 
Sheriff, ſhoukd ſee her tverp day, and that two 02 thꝛie of them 
ſhould be p2efent at her travatl  Fo2 it was ſaid, that this iſſue 


might be well ſaſd to be the child of the firſt husband, and ſhould 


inherit his land: So 9s if there were any falſe o2 ſuppoſititioug 
birth, the Coulin and Þefr might be dit inherited: 'Wherefoze a 
CUrit was accowdingly awarded to the Shrriff of Surrey, to cauſe 
her to be ſeen every day until her delivery by two at leaſt of the 
laid women returned by hims and that thꝛee of them o2 moꝛe ſhauld 
be preſent with her at her delivery, ta as no falſhood might be in 
her birth. Note, After this courſe obſerved, ſhe was delivered of a 
female child, who was afterwards by Inquiſition found to be the 
daughter and heir of the ſaid Milliam Theaker deceaſed. ; 
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Peter Harris verſus Peter de Bervoir, Paſch. 22 Jac. Rot. 
in Ban. Reg. R 


Ebt, ſuppoſing that one Squire delivered unto the Defendant 
D 100 1. ſolvend. to the Plaintiff; and that he had not paid 
it to the Plaintiff: TUherefoze he bꝛought this action. After 
Cerdict, upon Non debet, it was moved in arreſt of Judgment, that 
Debt lies not; Fo2 there never was any contract betwixt the lain⸗ 
tiff and Dekendant, noꝛ any delivery of the money bythe Plaintiff 
to the Defendant, and-cherefoze no action of Debt lies: Pet per- 
adventure he might have Accompt uponthis Receiptz but no other 
action. But it was agrird, that the Batloz (if the money be not de⸗ 
Itvered unto him to whom it ought to be delivered) may have action 
of Debt, oꝛ of Accompt at his eledion; But he to whoſe uſe. the 
Bailment was made, ſhall have but accompt only. And Damport 
fo2 the Plaintiff agreed, that if money be delivered to another to 
deliver to J. S. oꝛ to the uſe of J. S. There J. S. ſhall not have action 
of Debt, but accompt only. But when it is delivered (as it is here) 
ſolvend. to J. S. which is intended in ſatisfaction of a Debt: There 
it is not countermandable. And he who is to receive it as a Debt, 
map upon this Receipt have an action of Debt oz Accompt. And ta 
this purpoſe the Recowd of a Judgment was chewn, Trin. 13 Jac. in 
the Common Bench, Cornub. betwixt Greenvile and Slaning in 
Debt, ſuppoſing that George Greenvile delivered ſuch a ſum to be 
paid unto the Plaintiff. And foz non-payment, Debt was bzought, 
and adjudged fo2 the Plaintiff, Vide 28 H. 8. Dy. 21. 41 Ed.3.10. 
28 Ed. 3. Debt 146. That the 1Bailoz may have Debt o2 Accompt; 
but not that ceſty que uſe ſhall have that action. But 36 H. 6. 10. & 
39 H. 6. 44. are, that ceſty que uſe, the delivery is made, may have 
Debt oz Accompt. And of that opinion were Doderidge and Lee: 
TWherefoze rule was given that Judgment ſhould be entred fo2 the 
Plaintiff, unleſs other cauſe, #c. Vide 21 H. 7. 7. 
Foſter verſus Browning, in Common Bench. 
| Ction fo2 theſe wos; Thou art as arrant a Thief as any is in 
England; For thou haſt broken up J. S. cheſt; and taken away 
40 1. After Uerdic it was moved in arreſt of Judgment, becauſe he 
doth not aver that there was any Thtef in England: And the laſt 
wozds do not impoꝛt any Felony 5 Fo? he ſheweth not that he ſtole 
any money, 02 robbed him of any money: And therefore all the 
Juſtices held that the actfon lay not; Fo? it is not to be maintained 


by Intendment, but by expreſs woꝛds: F02 the firſt wos with- 3 cr. 214 308: 


out an Averment will not maintain an action. And the woꝛds do 
not p2ove any Felony to be — * the money may 1 
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ken away, and the Cheſt bꝛoken open upon pꝛetence of title, and in 
the mid-day, and pꝛelence of divers ; and then it is not any felony : 
Therefoze Robert Chief Juſtice put the Cale; It one ſaith, Thou 
art a Thief, for thou haſt taken away my Corn; action lies not,fo2 
the taking may be lawful : But ik he had ſaid, For thou haſt ſtoln 
my Corn, action lies; Fo2 it ſhall be intended Cozn thꝛaſhed, and 
not in the ſheafs; wherefoze it was adjudged fo2 the Defendant. 


Goldingham verſus Some. 


9 : The Tenant vouches the Heir in the lame County, 
5 who enters into the TUarranty, and pleads Rien, per deſcent, 
and ſo they were at iſſue ; and at the Niſt prius made default: where⸗ 
upon at the day in Banco Judgment was given againſt the Tenant. 
And now Henden moved, that the Judgment ought to have been 
conditional, viz. againſt the heir fo2 what he had in the ſame Coun⸗ 
ty, and ik he had not any eſtate, againſt the Tenant. And ſo were 
ſeveral Books and Preſidents, viz. Mich. 38 & 39 El. Rot. 1288. 
betwixt Aſhburnham and where the Tenant vouched the 
Heir in the ſame County, Vide 3 H.6.17. 7 Ed.6. Dowry 148. Ana 
the Court held that both ways were good. | 


Giles Bray verſus Sir Paul Tracy. 


W Aſte 5 And declares upon a Leaſe foꝛ years, Remainder to 
Duke Bray fo2 life, without impeachment of waſt, remain⸗ 
der to Giles Bray in tall, fo2 that the ſaid Duke Bray is dead: Any 
that the Tenant had committed waſte in cutting down divers 
Daks, to his diſinheriſon, Upon Null wafte pleaded, the Jury found 
all the Declaration; and that the Tenant had committed the waſte 
in the life of the Tenant fo2 life, who is now dead befoze the wait 
bꝛought: Et ſi ſuper, &c. And the Court held, that the Plaintift 
ſhould recover, and that there is not any variance betwirt the De⸗ 
claration and the eſtate found; fo2 he committing waſte in the life of 
the tenant fo2 life, when he dies, he in remainder may have the aci- 
on, as if it had bien done in his own time, and after the death of the 
Tenant fo2 lite; 'Fo2 although in the life of the Tenant koꝛ life, the 
Termo? by his aſſent might have made waſte, and he had not been 
puniſhable afterwards, yet when he is dead, he who committed the 
waſte, hath done it to the dilinherilon of him in remainder 3 and it 
is all one as if it had ben done after the death of the Tenant foz 


Crocker verſus Kelſey, Hill. 25 Jac. Rot. 44. 


Jectione firmæ in the Kings Bench: Apon a ſpecial Uerdid,the 
Caſe was, John M. and his Feme being tenants in tail, 
remainder to the heirs of the Baron, by a Conveyance made by the 
Baron during the Coverture : The Baron hath iſſue, a ſon and dies; 
the (on in the life of his mother levies a Fine to the uſe of himſelf 


r his heirs 3 the Feme lets the Land fo2 21 years,without * 
£ 
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the ancient rent, and after dies, the ſon hath iſſue a daughter, and 
deviſes the Land to the Defendant,whether this were a god Leaſe 
to bind the Devilee of the ſon; after the death of the Fene, was the 
queſtion : And adjudged fo2 the Platntiff that it was a good Leaſe, 
Nate, this began in Arno 22 Fac. but adjudged in Auno prim.Caroli by 
all the Court after divers arguments at the Bar. Note,that afterward 
in 3 Car. a Writ of Error being brought —_ this Judgment in the 
Exchequer-Chamber,and the Error aſſigned in the Judgment inmat- 
ter of Law, and no other Error, it was argued by Maſon for the 
Plaintiff, in the Writ of Error, and by Damport Serjeant for the De- 
fendant. And the principal reaſon inſiſted upon by the Plaintiff in 
the Writ of Error, was, becauſe by the Fine with Proclamation by 
the ſon, the eſtate tail is docked and barred; And when the Feme 
died, the eſtate tail was not in eſſe, but determined: And therefore 
compared it to Auſtens Caſe, 3 Mar. Dyer and Plowd. Walſinghams 
Caſe, and Coke 3. 5 1. 4. Sir Geooge Browns caſe, and cited a caſe in 
the Common Bench, Mich. 13 Fac. Rot. 763. betwixt Godfrey and 
Paſtor, where a Tenant in tail had iſſue a ſon and a daughter, and 
the ſon levied a Fine with Proclamation; and died without iſſue, in 
the life of his Father: It was adjudged that it was not any bar to Hob. 332; 
the daughter, who claimed the eſtate tail after the death of her Fa- 
ther, becauſe ſhe needed not make any deſcent or conveyance by 
her brother who is dead, without iſſue in the life of her Father. 
And ſhe claiming immediately from the Father, this Fine could not 
bar or determine her eſtate. But here, he who levies this Fine, doth 
not ſurvive the mother ; and therefore the daughter ſhall not be 
| barred to claim the eſtate tail: Then when the Mother dies, the 
eſtate tail is determined quoad her, and the daughter is in, in a re- 
mainder in fee, and ſo foall avoid the Leaſe. But all the Juſtices Von. god 
| and Barons agreed, that although by the Fine the eſtate tail is bar- „ 
red quoad him who levied it, and his iſſue, yet it is not determined | 
in rei veritate 3 and all ſtrangers may ſay, that it is i eſſe; and the 
Feme who is Mother to the iſſue, remains always Tenant in tail: 
And when ſhe made the Leaſe for years, be it with the ancient rent, 
or not, yet it is a good Leaſe, and ſhall bind all perſons. And fo it 
was reſolved in Tork and Sparhams caſe, that ſuch a Leaſe by the 
Feme ſhall bind. But whereas it was objected, that this Leaſe for 
years is an alienation within the Statute of 11 H. 7. For the Feme 
was Joyntreſs by the act of the Baron, therefore the iſſue by reaſon 1 Rol. 843] 
of the eſtate tail ſhall avoid this Leaſe, as it is held in Sir George 
Browns caſe, Co. 3. fol. 50. b. The Juſtices and Barons held, that it 
is without queſtion; For, being but an ordinary Leaſe for 2 1 years, 
it cannot be ſaid to be an alienation of the eſtate. But if ſhe had 
accepted a Fine, and re-granted it for 1000 or 500 years, to change co. z. 51. h 
the Inheritance, that peradventure might have been within the 
Statute : But as the caſe is, it is without queſtion 3 Wherefore the 


Judgment was affirmed, 


Terming 


VIM 
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Ante 470. 


— 


Termino Michaelis, 


Anno viceſimo ſecundo } a ec o z:1 Regis. 
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Emorandum,Upon Monday 18 OFober this Term, Sir William 

Jones, one of the Juſtices of the Common Bench, was made 

Juſtice of the Kings Bench; and Sir Thoma: Chamberlaine, one of the 

Juſtices of the Kings Bench, having a Writ of Diſcharge delivered 

him, and appointed to be made Juſtice of Cheiter. Sir James Whit- 

lock (who was Juſtice of-Cheſter) was ſworn one of the Juſtices of 

the Kings Bench in his place. And Francis Harvey, one of the ancient 

Ser jeants, was the ſame day made Juſtice of the Common Bench, and 
ſworn in the place of Juſtice Jones, but after Juſtice Whitlock. 


Holms verſus Toſtwood. 


Sſumpſit foꝛthat the Defendant,20 Aug.21 Jac. being endebted 
unto the Plaintiff 15 l. ( which he had bozrowed of him) pꝛomi⸗ 

ſed to pay it upon requeft; 6 alledgeth Requeſt and JNon-payment: 
The Defendant pleaded, that befoze the ſaid 20. Aug. 2 1 Jac. he was 

indebted to the Plain. in the ſaid ſum of 151.and patd the ſaid 15 1, 
befoze the ſald 20. Aug. 21 Jac-viz. Upon the 20. Jun. 21 Jac. to ].S. 

the Plaintiffs Facto2 to the uſe of the Plaintiff, Abſque hoc quod 

poſtea aſſumpſit modo & forma, &c. The Plaintiff ſaith, Quod 

poſtea aſſumpſit modo & forma: Wihereupon Jflue was joyned, and 

found fo2 the Plaintiff, And it was moved, that the Defendants 

Allegation of the payment of the ſald 15 l. takes away the conſide- 

ration: And therefoze he ought to have traverſed the payment, and 

not the Aſſumpſit: Fo2 the Conſideration being taken away, the 

Aſſumpfſit falls, Sed non allocatur. Becauſe the payment is alledged 

to be made to a Stranger, to the Plaintiſts uſe; And it is not aver- 

red, that he accepted thereof; oz, that it was paid unto his ſervant 
by his command; fo? otherwiſe, it is no payment. Alſo when the 
ilſue is, Quod poſtea Aſſumpſit, and found fo2 the Plaintiff, it is to 
be intended, that it was afterwards lent by the Plaintiff ; which is 
found by the Aerdia, in finding Quod aſſumpſit. Foz otherwile they 
may not find the promiſe accopding to the Declaration. TUhere- 
foze it was adjudged fo2 the Plaintiff. | 


Hodgeskins verſus Whood,Trin. 19 Jac. Rot. 596. in CB. 


Jectione firmæ upon a ſpecial Aer dia, the Cafe was, that ſohn 
Rogers was ſeiſed of this Land in Fe, holden in Soccage, and 
deviſed it by his CAlill in waiting to his Feme fo2 her life, Remainder 


in Fe, ec. And afterwards leaſed by witing the ſaid lands fo2 two 


Years, 
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years, to begin after his death. TUhether that were acountermand 


of the CUill,was the queſffon, Henden Serjeant moved, that it was ance 49. 


not any countermand, but only fo2 the two-years; © cited one Mar- — _ 


ſnals caſe in this Court,Mich.2 Jac.ts be adjudged accoꝛdingly. But 
 Hutcon and Winch being only in Court, conceived it to be doubt- 
ful, in regard the Leaſe is made to take effec at the ſame time 
when the Mill takes his effec. But if he had made the Leaſe fo 
rs to commence peefently,which might well have determined in 

is like, it had not been a countermand. Therefore they required 
him to ſearth the pꝛeſidents by him cited, and to ſhew them in Court, 


and then they would deliver their Reſolutions, p. q· adjornatur. 1 Cr. a3, 24. 


Woodley verſus the Bilbop of Exceſter,Manwaring and Edwards. 
Ulare Impedit, fo the Church of Tedlin in the Cdunty of De- 


* | (4) 
von. The Plaintiff entitles himfelf by grant of the next Avot- Jones 1 39. 


dance; aun ſhews, that , the Iucumbent was created Biſhop 
of in Ireland; And that afterwards the King granted to the 
ſaid Biſhop,to have and retain the ſald Church koꝛ fix years in Com- 
mendam: The Jncimbent dled, whereby the Chutch became void ; 
whereupon thePlaititiffpzeſented, cc. The Defendant pleaded an 
inſufficient Plea, whereto ft was demurred. And this Caſe, being 
oftentimes argtted at the Bar, was this Term argued at the Bench 
by Hutton, Winch and Hobart; who all agreed, that the Plaintifl 
was to be barted;fo2 he hath not ſaffictently entitled Himſelf in his 


Declaration. Hutton conceived, that the Church was void by the z cr. 750. 


Jncumbents being created a Biſhop of Ireland, as well as ifhe had 
been made a Biſhop in England; Fo2 he having taken a greater 
charge, and the government of a Church, hath made void the firit 


Benelice. But he held, that the King had not any title to pꝛeſent by doc. & Stud. 
the Jncumbents being created a Biſhop, but only where the ing E, 
is Patron ofthe ſame Benefice:INo2 is there any Book towarrant dicr 228. 


it, but only the Book of 5 Mariz prel. al — 1. But all ancient 
Books are to the contrarpʒ as 41 E. 3.5. 11 H. 4.37. And that there 
was not any pꝛeſentment as by Pꝛerogative, where the Incumbent 
is created a Biſhop, unttl of late days. Secondly, They all held, 
that when the Incumbent is created a Biſhop, c the King preſents, 
02 grants that he ſhall hold it in Commendam, (which is quaſi a 
Preſentation, and he is thereby full Incumbent, and may plead as 
Incumbent) Ik the G2antee of the next Avoidance do not then pꝛe⸗ 
ſent, he hath loft his Pꝛeſentation; fo2 he ought to have the nert 
Avoidante, and he cannot habe any other. And therefoze they held, It 
the nert Avoidance ſhould be taken from him by a foꝛmer title, as 
in Dower oꝛ by aStat. 02 by other title whatſoeverzthathe hath lot 


it fo2 ever; Fo? he cannot claim any by his grant, but the next only: co. Lic. 375.9 


And denied the caſe put to be lawʒthat ik one deviſeth the third Avot- 
vance,t he dies,+the Feme recoversthe third, that he ſhouldhave the 
4th Aboidance. V. 20 H. 8. Br. preſent. al. Eſgl. 5 2.3 5 H. . ib. 5 5. 15 H. y. 
7. 29 H. g. Dy. 3 5. Co. &. 144. Thirdlp, Hutton in his argument ends 

at 
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Dier 228. b. 
Moor 399. 
3 Cr. 527. 
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That the Commendator, although he hath it but fo2 ſix years, yet 
hath power to retain it during his life 3 And cannot be abadged by 
the limitation fo2 ſir years, but is permanent Jncumbent thereof 
during his like: And it is as a Confirmation o2 Attoznment, oꝛ Aﬀent 
to a Legacy, and cannot abꝛidge the Eſtate which is confirmed, ec, 
but that it ſhall enure accoꝛding to the eſtate limited. And as to this 
point, Winch agreed with him. But fo the intereſt which the King 
bath to pꝛeſent, when the Jncumbent is created a Biſhop,after Con- 
ſecration; Winch held, that the King hath an abſolute title by his 
Pꝛerogative, as well in caſe where acommon perſon haththe Patro- 
nage, as where the King hath it: And he is not only as immediae 
Patron, oꝛ ſupꝛeme Patronzbecauſe the Incumbency being void by 
his creating of him Biſhop,he hath it by his Pꝛerogatibe. and many 
ſo:ts of pꝛeſinents, ſince the time of R. H. &. were by him cited, where 
the Incumbent was created Biſhop in England o2 Ireland, that ſuch 
Pꝛeſentments have bien ratione Przrogativz, and not as Patron. 
At the Lozd Hobarts Argument, I was not pꝛetent: But J heard, he 
agried with them concerning the Gant of the next Avoldance; 
that he had not any title to bꝛing the Quare Impedit; And that the 
ꝛeſenta of the King being in the next turn after the Gꝛantoꝛ, the 
Gzantie hath no remedy, but muſt ſuffer the pꝛejudice by reaſon of 
the Pꝛerogative. And they all agr#d, that the Bar was ill; Foz 
the Traverſe is of the Concluſion. But becauſe the Plaintiff hath 
not made a ſufficient title in his Declaration, Jt was adjudged, 
Quod nihil capiat per Breve. £5 


Auſten verſus Royden. 2 
En firmæ of Lands in Ayleſham. The Defendant pleaded, 


that Ayleſham prædict. ubi Tenement. prædict. jacent, is 


within the Cinque-Ports, ubi Breve Domini Regis non currtt, &. 


The Plaintiff replies, that Ayleſham prædict. is within the County 
of Suſſex; abſque hoc, that Ayleſham fs within the Cinque - Ports. 
CUhereupon the Defendant demurred; Fo2 that he doth not tra- 


- verſe, that Ayleſham wherein the Land lies, is within the Cinque- 


Ports. Foz it was ſaid by Finch Serjeant, That by this Traverle, 
if any part of Ayleſham be out of the Cinque-Ports, and in the 
County of Kent, as in truth this caſe is; that part of the Uillage 
is within the Cinque-Ports and the other out; And this Land is in 
that part which is within the Cinque Ports: Pet by this Traverſe 
the Defendant ſhall be tried. And fo2 that, the Book of 50 E. 3.5. 
was cited. But all the Court held, that the Replication and traverſe 
is good: Foꝛ by the Defendants plea it ſhall be intended, that the 
whole Uillage of Ayleſham is within the Cinque- Ports; And the 
addition, ubi Tenement. jacent, are but idle woꝛds; And the De⸗ 
kendant ought firſt to have ſhewn, that part is within the Cinque- 
Ports, and part without, otherwiſe the Court ſhall not intend it. 
And fozaſmuch as he hath notſhewn it, the Plaintiff hath the advan- 
tage by traverſing, that Ayleſham is not within the Cinque: Ports; 


And the Replication was good, and adjudged fo2 the 2 
er 
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Clerk and Andrews Cale in Chancery. 


' A Caſe was made and referred to Baron Bromley,and to Juſtt- (6) 
ces Winch, Doderidge and Hutton, tu certifie their Opinion. 
The Caſe was agr#d by the Council on both ſides to be,—— 
Joſeph Mayn and John Mayn being obliged joyntly and ſeverally in 
a Statute-Staple of 2000 1. An Extent was ſued againſt them, 
and returned, that Joſeph Mayn was ſeifed in fee of the Mannoꝛ of 
Stuckely in the County ot Bucks, which was extended to the annual 
value of 40 1. And that he had not any other Lands, Nec eſt inven- 
tus, &c. And that John Mayn was ſeiſed in fee of Radnage- 
Farm in Radnage in the County of Bucks, to the annual value of 
61. which was ſo extended, and his body taken, and that he had 
goods to the value of 281. And upon a Liberate returned, the 
Lands of Joſeph Mayn were delivered in Extent, and the goods 
ol John Meyn; andthe TUrit returned, ſerved. TUhereas in truth 
there was never any ſuch Farm called Radnage-Farm: But by co- 
luur of that Extent,he entred into a Farm which John Mayn at the 
time of the Statute acknowledged had, called Little Johns, and 
ſold it to Andrews, who was the Defendant in Chancery, who en- 
tred therein and evicted the Plaintiff; who thereupon pꝛayed a New 
Extent, And whether he ſhould have a New Extent as at the Com- 
mon Law, againſt John Mayn, Oz a Re-Extent, upon the Sta- 
tute of 32 H.8. was the Queſtion. And it was ſtrongly urged, aud 
argued befoze them by Sir Tho. Coventry Attoznep-General, that 
he ſhould have a New Extent againſt John Mayn at the Common | 
Law: Fo2 the Lands being extended as the Lands of John Mayn, co. IIt. 2905 U 
and he not having any ſuch Lands, It is meerly void, and as no 
Extent at all; Fo? it is mierly void at the Common Law; and he 
ſhall have a New Extent. But if he had extended Land whereof 
the Conuſoz was Diſſeiloꝛ, oꝛ had by defeaſible title, as Feoffex 
upon Condition o2 otherwiſe, which had been afterwards evicted 3 
There, fozaſmuch as the Extent was once good, and he had re- 
- ceived it and part of the p2ofits thereof, towards payment of his 
Debt, he could not have any remedy by the Common Law, but 
was to have a Re-ertent by the Statute: But when the Extent 
was utterly void fo2 the Lands of John, and they are ſeveral Obli⸗ 
gees; Foz it is as no Extent againſt John; There ſhall be a New 
Extent. And in p2oof thereof he relied upon the book 30 E. 1. Vouch. 3 
297 · where land in value being delivered, which was not the Plain⸗ 4 
tiffs land, he had a New Extent. And 13 Eliz. Dy. 299. where att - 
Extent was returned, that the Conuloꝛ was ſeiſed of ſuch Land, 
and ſhews not of what Eſtate, and that he was dead; Jt was a 
void Extent, and a New Extent was awarded. But againſt this 
was argued, That there could not be a New Extent, as the Caſe 
is: Foꝛ although it might be where Land is extended, and appa- 
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rantly void in it ſelf;that there ſhall be a new extent; yet when two 
are obliged and ſeverally, it is but one Debt: And when their le. 
veral Lands ate extended, and the goods of one of them in part of 
the Debt, and it is a void extent fo2 the one, but he accepts it upon 
the Liberate : So as he hath the lands of the one well delivered in 
Extent, which he ſhall hold untit he be ſatisfied ; although the 
lands of the other be eviced,o2 that there never were any ſuch lands 
delivered in Extent, yet he ſhall never have a new Extent againſt 
the other: Foz having taken ſatisfaction of the one, (which the 
Law intends, when he takes his Land by the Liberate) he ſhall ne- 
ver reſoꝛt to have the Land of the other. And in p2oof thereof were 
cited 15 H.7.4. Co.4. £66. Fulwoods caſe, & Co.5. f.87. Blomfields 
caſe, & 20. 3. Exec. 84. That at the Common Law Execution be- 
ing ſued, and the Lands of the one taken in Extent, and delivered 
upon the Liberate and actepted, he never ſhall have another Extent 


- againft the others Lands: And if he had the Lands in Extent, if 


any part remain unevied, he never ſhall have other Extention by 
the Statute 3 Foz he hath not any remedy by the Statute, but 
where all is evicted. So here, when the Land of one of them re⸗ 
mains in Extent, and he hath them, he ſhall never reſo2t to an 
Execution againft the other. And fo2 that yurpoſe, the Cale be- 
twirt Cowley and Lidiat, Trin. 11 Jac. Rot. 822. quod vide ante 
338. was cited; where two were obliged joyntly and ſeverally, 
and were ſued by ſeveral Præcipes, and condemned, and the Land 
of the one taken in Execution by Elegit, and afterwards the other 
taken in Executton by a Capias, Jt was adjudged to be ill, and dil 
charged by Audita quetela : Fo? having the moyety of the land of 
the one, it is as Satisfaction, and he cannot afterwards take the 
Body of the other. And of that opinion were Winch and Hutton 
clearly; That as this caſe is, he cannot have a new Extent oꝛ Re- 
extent: And if he ſhould have it, vet it cannot be generally,as here 
it was, but upon a Scir. fac. But Baron Bromley and Doderidge 
doubted thereof ; becauſe no Lands of John were upon the matter 
extended, but it is mierip void againſt him. But they agr#d,that if 
any part of Johns Land hav been well extended, it had been other 
wiſe : F Doderidge fatd, A it ſhould not be ſo, it would be very 


miſchievous, when the Land of the one is not extended, by the neg- 
ligence oꝛ voluntary act of the Sheriff; that all the charge ſhould 


lie upon the other. CUlherefo2ze, foꝛaſmuch as they could not agrie 

in opinion, they adviked the parties tocompound; And afterwards 
by their mediation the matter was finiſhed by Arbitrement. 
Alleley verſus Colley, Mich. 22 Jac. in C. B. 

Udita querela: F62 that he was obliged tn an Obligation of 

FA 1 Caſtalon,he being within age, the ſatd Col- 

ley proſecuted an Pagtnal Writ in dedt againtt him, and pwocarev 


one William Legat an Attomep, without his notice, to appear to the 
Action, without any Martant from him; and upon Non — — 
recation. 


matus entcedand Judgment by vefauitt,he was taken in 
; | UWiherefoze 


> * * o 
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Tuherefoꝛe he pꝛapeth upon this matter to be diſcharged: Uhere⸗ 
upon it was demurred, and without Argment adjudged koz the 
Defendant, that it is not a ſufficient ſurmiſe to diſcharge : Foz he 
ought to take his remedy by wzit of Deceipt agatnſt the Attoꝛnep, 
and not to relieve himſelf by Audita querela. 


Chadock #rſus Cowley in B. Reg. 


Jectione firme of lands in Bradmere;of a Leaſe of Will. Hydes, (8) 

upon Not guilty pleaded, a ſpecial Uerdicn was found, that Will. 
Hydes the Leſſozs Gꝛandfather was ſeiſed in fee of this Land in 
Bradmere and Eaſt-Leak, holden in Soccage of that Manno: And 
having two ſons Thomas and Francis, deviſed them by his CAlill in 
this manner, viz. to his Fee fo; life, and after her death, all his 
lands fn Bradmere to Thomas his ſon, and his Heirs fo2 eber; And 
his lands in Eaſtleak to Francis His ſon, and his heirs fo2 ever. Item, 
I will, that the ſurvivor of them ſhall be heir tothe other, if either 
of them die without Iſſue: The Feme enters and dies, Thomas en⸗ 
ters into the land in Bradmere, and deviſes them to Richard his ſe- 
cond ſon in fa, under whom the Defendant claims. And William the . 
eldeſt ſon of Thomas enters and lets it to the Plaintiff. Er ſi ſuper, 
&c. The ſole queſtion was, Whether this deviſe be an eſfate tail 
immediate by the deviſe, o2 only a contingent eſtate,if he died with- 
out iſſue, in the life of his bzother.. And it was holden by all the 
Court (abſente Lea) that it was an eſtate tail, ſo the Deviſe of 
Thomas wes void; Foz although it were objected, that the wozds, 
The Survivor ſhall be:heir to the other if he die without Iſſe, are 
idle: Foz it doth not appear, that he had any other childꝛen; And 
then when the one dies without iſſue, the other is his heir by the 
Law, and ſo he wills no moze then the Law appoints : Sed non al- 
locatur; Fo2 non conſtat, but that he might have other childzen, 
and that by ſeveral Venters : And by the Deviſe he intended to 
give it to the others by way of deviſe, if he died without iſſue. Se⸗ 
condly, foꝛ the wozds, That the Survivor ſhall be heir to the other | 
if he dies without iſſue, they ſeem to be an eſtate tail: But if the Ante 416.448. 
deviſe had bien, that ik he died without Mue in the life of the other, 
02 befote ſuch an age, that then it ſhall temain to the other: Then 
peradventure it ſhould be a contingent deviſe in tail, if it ſhould ante 391. 
happen, and not otherwiſe : But being That the Survivor ſhall be 
heir to the other, if he die without iſſue, that in his intent is an 
abſolute eſtate tail immediately, and the remainder limited over, 
as 7 Ed. 6. Deviſe 38. is; and reſembled it to the Caſe 9 Ed. 3. 
Tail 21. & 35 Aſſ. Pl. 14. & Co. 9. 128. & 16 El. Dy. 330. And that Autc 556. 
here, although the firſt part of the Till gives a fie, the ſecond part 
cozrecs it, and makes it but an eſtate. tail: Therefore it was ad- 
judged fo2 the Plaintiff. Vide Dy. 354. & 122. & 124. And this 
Judgment was given upon the firſt Argument. 


Uuuu 2 2 Euſtace 
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Jones 55. 


o 


Co. Lit. 27 3. b. 


2 Rol. 86. 
Co. Lit. 41. b. 


(10) 
Jones 56. 


2 Rol. 86.403. 


Euſtace verſas Scawen, Trin. 19 Jac. Rot. 1393. in B. Reg 


N ſecond Deliverance, Upon a ſpecial Uerdia the Caſe was ſuch, 
John Stile and Suſan a Feme ſole were Joyntenants fo? life,the 
eme takes Baron,who by fine grants to the ſaid J. S. tenementa præ- 
dicta & totum & quicquid habent pro tęrmino vit. ot the ſaid S»/ar,, 
& illa ei reddidit, Habendim to him and his aſſigns, for the life of the 
ſaid guſan, and warrants it to him and his heirs during the life of the 
ſaid Si ſan. IUhether this grant by fine ſhall enure by way of Releale, 
oꝛ by grant of the eſtate, and ſeverance of the Jointure of the motety, 
ſo that this eſtate ſhall endure during the life of Suſan, was the que⸗ 
ſtion. And after Argument at the Bar, it was reſolved, that it ſhall 
enure by way of Releaſe,and not to grant the eſtate: And although 
it be granted by fine, it as well enures by way of Releaſe,as a grant 
by Deed ; And the rather fo2 the wozds Ei reddidit, which enures 
by way of Releaſe : And both eſtates being veſted in him, the Law 
ſhall veſt that in him as if he had it from the Feoffoz. And although 
it were objected, that he had one eſfate from the Feoffo2 by Died, 
and the other eſtate by the Fine; ſo being by matter of Reco2d,he 
cannot divide it: Yet it was ſaid, that both eſtates being veſted in 
him, the Law ſhall adjudge it in him, as by the firſt limitation. and 
Doderidge held, that by whatſover means he comes to the eſtate of 
his companion, it ſhall enure by way of Releaſe 3 And that he (hall 
be ſaid in, ol the entire eſtate, as by the feoffment. And therefoze if 
one Joyntenant bargains and ſells by deed inrolled to his compant- 
on, although that veſts the uſe,and the Statute veſts the poſſeſſion, 
vet being in him, the Law ſhall conſtrue it to be intireiy in him, and 
not by diviſion of effate : TUherefoze it was reſolved by them all, 


that there was no occupancy fo2 that moiety of Suſans, But it de⸗ 
termined by the death of J. S. and avjudged fo2 the Plaintiff. 


Foy verſus Hynde, Hill. 17 Jac. Rot. 65 2. B. R. 


Jectione firmæ, of Lands in Lillington, ot a Leaſe of Rich. Key- 

lewey : Apon Not guilty pleaded, a ſpecial Uerdic was found, 
that Martin Keyleway was ſeilſed in fir of this Land, holden in 
Soccage, and made his Mil in waiting, in this manner: For the 
good will I bear to the name of the Keyleways,as alſo I deſire by the 
grace of God, that all my Lands may have continuance in the name 
of the Keyleways,I give and deviſe unto the heirs males of my body, 
all my lands whereſoever. And for default of ſuch iſſue, my will is to 
intail all my ſaid lands tomy Nephew H. Xeyleway,and the heirs males 
of his body. And for default of ſuch iſſue, to his brother T.Keyleway, 
and the heirs males of his body, and ſoto Will. Keyleway, Chriſtopher 


' Keyleway,and Rob. Keyleway.And for default of ſuch iſſue, to the right 
heirs of the ſaid Martin, Habendum to them ſeverally, and to the heirs 
males of their bodies, to the only intent and true meaning of this my 


Will, and ſo long as they and every of them do perform and keep the 


true meaning thereof, touching the intailing of all my ſaid lands in 


Manner 


VIM 


Icon Regis. 


manner and form following, and not otherwiſe. And therefore I give 
and bequeath all my ſaid Lands after the deceaſe of the heirs males of 
my body without iſſue, unto the ſaid H. Keyleway,and the heirs males 
of his body, until ſuch time as the ſaid Hen. Keyleway,or an iſſue male 

of his body ſhall effectually and expreſly aſſent; conclude, do, or go 
about to do, or make any act or acts, to alter, diſcontinue, or change 
this eſtate Tail, or any part thereof, or of any part of the Lands; or 
ſnall expreſly or directly go about to alter or change the meaning of 
this my Will, touching theſe my lands, or any part thereof, other then 

in making Leaſes for 21 years, rendring the ancient rent, That then 

my Will is, and I do give and bequeath all my ſaid Lands to the ſaid 

T. Keyleway,and the heirs males of his body; And that it ſhall be law- 

ful to and for him the ſaid T. Kand the heirs males of his body;imme- 
diately upon ſuch aſſent, concluſion, making or going about as afore- 
faid to enter into all the ſaid Lands, and the ſame to have and enjoy 
unto the ſaid 7. K. and the heirs males of his body, until ſuch time as 
he ſhall effectually, &c. Er ſic verbatim, as befoze. It is limited to 
William, Chriſtopher, and Robert,every one of them ſeverally. And 
afterwary Martin the Deviſo? died without iſſue, Henry Keyleway 
entred, and had iſſue Robert, afterward Tho.Keyleway died, having 
iſſue Rich. the Leſſoʒ. Hen. and Rob. his fon levy a fine ſur conuſance 
de droit come ceo, & c. to Will. Hynd,which was by expreſs agriement 
betwirt them, to the uſe ol him and his heirs; Rich. enters, and lets 
to the l. e the Def. ouſts him: Et fi ſuper, &c. Two queſtions were 
made; Firſt, whether there were here an immediate Deviſe unto 
them the one after the other, by the firſt part of the Till 3 o2 that it 
were a declaration of his intent, æ no deviſe of the lands: And then 
whether by the ſecond part of the Mill, it is but a contingent limi⸗ 
tation to Tho it Hen.dogo about to alten,#c.Fo? then it is clear that 
Rich. had no title; Becauſe the alienation was not in the life of Tho. 
ſo as his heir cannot take by ſuch a de vile, when it never attached 
in the Father: But as to that. all the Juſtices conceived, that it was 
an immediate deviſe by the firſt part, and not only contingent, fo2 
then all his intent ſhould be deſtroyed, Fo? ik there had not been an 
alienation, none of them in remainder ſhould have had it, which ne- 
ver was his intent; But that every of them ſhould have it, the one 
after the other, i they died without iſſue. The ſecond point (which 
was often argued at the Bar by Sir Hen. Yelv. & Serjeant Dam- 
port foꝛ the Pl. and byGermyn and mp ſelf fo2 the Det.) was, whe⸗ 

ther this kind of perpetuity be allowable, and whether it were a 

limitation annexed to the eſtate of Hen. And wereſuch a limitation, 

which abſolutely determined his eſtate by his aſſenting to levy the 

fine,(o as the fine lebied (there being no Pꝛoclamation found) ſhall 
be a diſcontinuanceto? that the courſe ofthe Common Law ſhall be 
reſtrained by ſuch a limitation, æ make the fine as no diſcontinuance, 

to take away the entryof him in remainder,but ſhall be a fozfeiture 
of the Conuſozs eſtate, whereof he in remainder ſhall take advan- 
tage by entry and avoid it in caſe of a Will:And all the Cures — 

ellvere 
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Jones 58. 9. 


(5) 


delivered their opinions ſeriatim, agried and reſolved,that it is a per⸗ 
petuity condemned in our Law books, c repugnant to the Law, and 
not allowable ; Foꝛ he may not determine an eſtate tail by ſuch a li⸗ 
mitation,no2 can he give title to another to enter who is a ſlranger; 
koꝛ by the fine, there is a diſcontinuance of the remainder, c a deveſt⸗ 
ing thereof, ſo as he cannot enter: Foꝛ it is no limitation to enter, 
but after the effecual going about; and it is not effeaual until the 
act done; And when the ac is done, the remainder is diſcontinued, 
and then he cannot enter. Alſo they held, that theſe are ambiguous 
and uncertain woꝛds, to make the limitation of an Inheritance by 
the determination thereok, and therekoꝛe void and repugnant to law, 
and the law will never give allowance unto it: wherefoze they held 

that the caſe was all one with the reaſons in the caſes of Sir Anth. 

Mildmay, Co. 6. f. 40. Co. I. f. 84. Corbets caſe,Co.g.f.127.Co.1o.f.389. 
Port ingtons Caſe; and directly within. the rule of Pleſingtons Caſe, 

6 R. 2. TUherefoze it was adjudged fo2 the Defendant. 


Sympſon verſus Juxon. 

Rror of a Judgment in Durham fo the Plaintiff: The Judg⸗ 

ment being reverſed in the Kings Bench, a wait of Reſtitution 
was awarded, and to enquire what were the pꝛolits of the Land re⸗ 
covered, à tempore judicii prædicti, which was 7.Aug. 19 Jac. where- 
upon the Inquiſition was returned, that they amounted to 10 l. And 
Exception was taken to the'Tritz Fo2 it ought not to have ben, 
what the pꝛoſits of the land amounted unto from the Judgment: 
Fo? the Plaintift is not to anſwer the p2ofits longer then from the 
time of the Execution ſued, which was long after: And ſo held all 
the Court; TUherefoze the wꝛit was ruled to be ill, and the Plaintiff” 
in the TUrit ol Error had a new Tirit of Reſtitution, which was 
to enquire what p2ofits of the land the Plaintiff who recovered, had 
taken colore judicii prædicti, which was 7. Aug. 19 Jac. and after 
the reverſal thereof; which being returned, that he took the p2ofits 
of the land colore judicii prædicti, before the reverſal thereof to the 
value of 10 l. An Exception was taken thereto by Sir Henry Yel- 
verton, and Serjeant Damport that this TUrit was not god; Fo2 
it ought to have bien, what pꝛolits he took after the Execution ſued; 
Fo? that appears of Reco2d to be long after the Judgment. But 
all the Court held that the Crit was god enough; Fo? the Plain⸗ 
tiff in the TUrit of Error, after the reverſal, is to be reſtozed ta 
all what he loſt, and what the Plaintiff in the Judgment by colour 
thereof had taken after the Judgment. And that may be well, by 
entry after the Judgment (as in truth the caſe was affirmed tobe) 
in part, and yet after fue Execution of the remainder : Therefoze 
the Writ was well made; And ſo Broom the Secondary, and the 
Clerks, affirmed their Pzeſidents to be. TCheretoze the CUrit 
was oꝛdered to be filed, and the Plaintiff had Execution of the 
damages found-by that TUrit. I my ſelf was of Counſel with the 


Plainriff in the Crit of Error, by aſſignment in Forma Pauperis. 
| Termino 


Termino Hillary, 
Anno viceſimo ſecundo JAC OBI Reis 
n Banco Regis. 


— 


Emorandum, in the Vacation betwixt Mich. Term, Sir James 

Lea Chief Juſtice of the Kings Bench was made Lord Trea- 

ſurer of England; And by ſpecial Commiſhon (after the Staff was 

delivered him) was ſworn in the Exchequer, yet continued Chief 

Juſtice until 23. January, 1624. And afterwards, viz. 28. January 

Sir Ranulph Crew one of the Kings Serjeants was made Chief Juſtice 
by the Kings Writ. 


Memorandum, Upon the 4th of February the ſame Term, Sir Hum- 
phrey Winch, one of the Juſtices of the Common Bench, a Learned 
and Religious Judge, died: And upon the 11. of February I was 
made Juſtice of the Common Bench, in his place. And firſt, I took 
the Oath of Supremacy, and then the Oath of Allegiance made 
3 Jac. and then the Oath of a Judge, ſet down 18 E4d.3. cap.3. 


Heliot verſus Sanders. 


IE Upon Demurrer the caſe was ſuch 3 One Braſebridg 
Tenant in tail of a Rent-charge out of the Mannoꝛ of Kinſ⸗- 
bury, granted by Sir Ambroſe Cave, levies a Fine of the Mannoꝛ 
to Sir A. C. and his heirs; And this Fine with Pꝛoclamation was 
pleaded in Bar of the Avowzp fo? this rent, by the heir in tail: 


(19 


Which fine was levied of this rent per nomina Manerii,&c. with an Ante 11, 


averment that this fine was levied with an intent to bar the rent 
dy agriement of the parties, and to the uſe of the Conuſee and his 
heirs. The Defendant pleaded Non compriſed; whereupon being 
demurred, and argued divers times at the Bar, it was now argued 


at the Bench; And Harvey and the Loꝛd Hobert held, that this rent 


is barred by this fine with Pꝛoclamation, by the Statute of 4 H. 7. 
and 32 H. 8. betcauſe the fine being levied of the land, incluſively 
gives the rent, and is a fine to bar it, as well as a fine of the rent 
it ſelk; Fo2 it is directed by the agreement of the parties: And as 


where Tenant in tail of a Rent purchaſes the Land, and enfeoffs co. Lir.z85: «3 


a ſtranger with Warranty, that gives the land diſcharged of the 
Rent, and that Warranty extends thereto z So it ſeemeth this 
ine ſhall bar the Rent; Foz the fine of the land is an incluſive 
gift of the Rent therein; And not like to the Cale in 4 El. Dy. 213. 
where Tenant foz life, Remainder in tail; Tenant koꝛ life levieg 
a fine to him in Remainder, and he render Rent; Tenant — 

es5 
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dies, it ſhall not bind the iſſue of tenant in tail; Fo2 there was not 
any Fine levied of the thing intailed. And denied the Caſe put by 
Thornton, in Plow. 435. to be Lam in this point. And therefoze 
to ſay, Not compriſed, &c. is no plea, but he ought to have anſwer⸗ 

ed to the Fine; Fo2 otherwiſe by ſuch plea he ſhall put the matter 
in Law in bouch del ley gents ; TUherefone it is no plea : But Hut- 


ton ſtrongly argued to the contrary, that this Fine is no bar of 
this rent, unleſs it had bien expꝛelly mentioned in the Fine. And 
that this Fine is not within any of the Statutes, not being levied 


of any thing intatled, | 


X UM 


AN EXACT 


TABLE 
Referring to thoſe many Points of L a w argued and 
reſolved in this Book, 


Note, the firſt Figure refers to the Page, and the ſecond to the Caſe in that 
Page, if there happen more Cafes then one in it; otherwiſe the ſecond 


Figure 1s omitted. 


| Abatement. | 
N what caſes Writs ſhall abate,Page 14, caſe 18. 
. 160,15.217,4-424, 3-57 734-651 
Doe rage eye ing in creſpals, the one 
js ſlain, the Action abates, 19,4 
In what caſe the Bill ſhall abate, 159,11.526,1 
B Il abared for ſaying Sexaginta for Sexcenta, 190, 1's 
If the King bring an Action, and the party dies, his 


Writ ſhall not abate, 481 
Acciptance. 
Where acceptance of rent ſhall bar Entry, 39844 


Where accepting a Leaſe binds to the Covenants, 
399, 6 

Accompt. 
Accompt traverſable, _ 234, 4 
Accompt brought by one Merchant, where there was 


a joynr Intereſt, 410, 10 
Aſſumpſit upon an Accompt, 602, 27 


: Actions. 
Action upon the caſe for ſelling a counterfeir Beazor 
{lant, | 


4 
For procuring one to be endicted as a common 


Barrettor, | 32,4 
For endicting one of Felony, 130, 3 
For ſuing in anothers name, without his privity, 188, 
11.694,7 

Apainſt an Inn-keeper for his Gueſts goods, 188,12 
For diſturbance in uſing a Way, 189, 13 
In nature of a deccipt, | 196,23-223 
Far tearing off the (cal of a Deed, . 255 I 
Far diverting a Water-courſe, 263,27 
Againſt a Factor for loſing goods, by not paying the 
cuſtom, | 265, 30 


Againſt a Sheriff upon an Eſcape, 288, 5. 360, 22 

For Stopping up Light, 3737 3 
For a fraud in batgaining, 387 
For ſlandering a Title of Land, 163, 18,397, 3 
For Jaying Logs In a High-way, 446, 25 


For ſelling the goods of another,” 474, 6 
Againſt 2 Leſſee, for diſturbing the Leſſor, in view- 

ing, if any waſte were committed in the houſe 

leaſed, 1 — 47, 12 
For diſlurbance in a Chappel, 604, 33 
For à foot-way, 15 5 673, 3 
By a Maſon for threatning and diſturbing his Work- 


men, ; : $67, 4 
Action brought, before any cauſe of ir, adjudged Er- 
For, 70, 11 


Action of Covenant lies upon the words demiſe and 
grant, 70,1 
If one have cauſe of action againſt two, and obtain 
Judgment againſt the one, he ſhall not have re- 
medy againſt the other, 7443 
Action brought by Baron and Feme upon a promiſe 
made to the Feme after Coverture, 77,7 
No difference betwixt an actios brought by original 
Writ and by Bill, . Of 
In every action, where amends only is demanded by 
way of Damages, accord exeuted is a good bar, 
Joo, 29 
In an action for one joynt Treſpaſs, one joynt Dam- 
age ought to be given by the Jury, though the 
Defendants ſevered themſelves by Plea, 119,7 
In a poſſeſſory action, the Plaintiff needs not make 
any ſpecial title, | 123, 7 
Action of aſſault, lies not without battery, bid. 
In what caſe action is to be brought, tam pro rige 
quam pro ſeipſo, 133,6.360,22 
Action of confpirgcy, 190,16.193,19,230,8 : 
Where an action is grounded upon priviry of con- 
tract, it ought to be in the Detixet, but otherwiſe 
if upon a Tort, 546 
Action for wearing clothes, not well laid againſt ar 
Infanr, 560, 8 
Action by a Taylor, for clothes made, how to be 
laid, 626, 20 
Where action lies not joyntly, but ſeverally, 647,13 
| Adjournment. | 
certiorari to certifie a writ of Adjournment, after in 
uullo eſt erratum pleaded, 435224 
- - Adminiſtrator, 
Adminiſtrator not liable to Deb:s, if they be not up- 
on Specialty; 4 271 3 
Declaration of an adniniſtrater vicious, by omitring 
profert hic in curia littras adm. 40, 9 412,13 
Where an Adniniſtrator ought to ſhew by whom and 
what power adminiſtration was commitref to 
im, "$56 20 
Adniniſtrator, durante minor ætate, ought to ſhew that 
the Infant is under ſeventeen years of age, 90, 12 
Whether a promiſe made by Adminiſtrator to pay a 
debt of the Inteſtates, ſhail bind, if it be not al- 


ledged he had Aſſets, 6604, 3. 
See more in Extcator. 
Adniralty, ſee Cing-Ports. 
Admiſſion, ſee Inſtitution. 
Admittance, (ee Copyboid. 
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Advowſon. 

Leſſee for years of an Advowſon, preſented by the 
Leſſor, is a ſurrender of his term. 8 
where the Incumbent purchaſes the 44veſor in 

Fee, devileth his Executor to preſent after his 

deceaſe, and the Inheritance to another in Fee, 

good, 1 
Alien. 

The vertue of the word alien in a Deed, 210, 1 

If an Alien hath a Son and after is made Denizen, and 

hath a ſecond Son, here the ſecond Son ſhall in- 


herit, . $39» 7 
Alimony. 


The Court of the Ordinary is the proper Court for 
allowance of Alimony, 2364, 1 


Anerciament. 
In an Avowry for an amerciament the Defendant 
ſhall nor have coſts, 28 
The Lord may diſtrain or have his action of debt 
for an Amerciament in a Court Leet, 382, 10 
Debt, upon an Amerciament in Court-Baron, 582, 2 
How the Preſcription muſt be laid, ibid. 


Annuity. 
In what caſe an Annuity is extendable and ſalable 
by the Sheriff, 78, 10 
Annuity, pro conſilio smpendenao, 482,16 


Heri. 
Appeal of the death of her husband, 283, 4 


Apples. 
Apples, not within the Statute of 5 Edw. 6. for dead 
vidual, 214, 10 
Apportionment. 
Apportionment of rent, when and how to be made, 
160, 14 
Appropriation. 

Whecher an Appropri ation ſhall be void, unleſs there 
'be a Vicaridge endowed, N 252, 
What Appropriations were given to the King by 

27 Hen. 8. 608 
Arbitrement ; ſee Award. ÞH 


| Arveſl. 
Arreſt in the night, good, 
Arreſt in time of Divine Service, 

In the houſe the door being open, 


280.48 5,4 
321,4 
485, 4 


Aﬀets. 
Aſſets in Ireland found here by the Jury, and good, 
577 28 
Aſſets to be ſet forth in Replication, $03, 13 


See more in Executor. 


Aſſigns, Aſſignment. 
Where the ts a Leſſee ſhall be bound by the 
Leſſees Covenants, 123, 71.439. 10 
A common perſon cannot aſſign his debt, 180, 18 
Aſſignee of a Leſſee becomes Tenant to the Leſſor by 
his acceptance of rent from the aſſignee, 334,1 
Aſſignee of a reverſion, who has accepted the rent 
from the Aſſenee of the Term, ſhall charge the 
Executor of the Leſſee for breach of Covenant 
made after aſſignment of the term and reverſion, 


c. 8 522 
Aſſignment of a debt to the King, good by 7 Jac. 24, 
| Io 


PE 


* Aſſiſe. 
Aſſiſe 2 five, and two only found Diſleiſors, all 
five ſued a writ of falſe Judgment, and twas ad- 
* judged Error, 1— 138, 15 
Seiſin by a termer for years of a rent charge deviſed 
for life, not fafficient to maintain an e. 
1 in Aſif novel di ſſei ſia, not- 
withſtanding Errors aſſigned, 334,2. 34,7. 
4641 
Recovery in an 'Aſiſe is a good Bar in moe 
” ET | 454 13 


„ Aſſunpſit. 
Aſſumpſit upon a Bill of Exchange, 6,7. 30,3 
Upon a Bond, 194, 20 
Upon requeſting one to give his credit for two Tun 
of wine, | =" 
If forbear to ſue till ſuch a time, he would pay, 47, 
16.273, 1.604, 31.683 
For aſſurance of Copyhold Land, 115,1 
For payment of money, 116, 3.24573 
Upon a marriage, 222,2.228,4-40443-4177 
Upon an account, | 23474. 602, 27 
Upon Merchandize to be delivered, 235,6. 257, 17. 
| 32, 12 
Againſt a Carrier for money carricd, 7 27 16 
For ſaving harmleſs from a — entred for 
appearance, 281, 2 
To ſave harmleſs from ſuretiſhip 287, 3 
For non-performance of an Arbitrement, 314,16 
For making a Leaſe of a Houſe, and not to admit a 
' Joyner to the Shop, 326, 2 
For not entring into Bond, when required, 652 
In aſſumpſt, if two conſiderations be alledged rhe 
one good, the other yain, if the good be proved, 
ir ſufficeth, | | 129, 19 
In aſſumpſit, to pay when requeſted, there ought to 
be a preciſe requeſt alledged, 183,8 
Error of a Judgment in an aſſumpſit, 247, 5 
Promiſe to pay within a ſhort time, Is uncercain and 
ne confideration, | 0,1.683 


25 
6 Where the husbands promiſe,after the Wifes death, 


ſhall nor bind, 257,16 
Aſſumpſic of the Teſtator chargeable on his Execu- 
tor, | 294, 13.571, 11.662, 14 
Aſumpſit brought by Executor, 299, I 
Aſſumpſit lies not upon a general allegation quod In- 
debitatus, aſſumpſit, $9722 548,8 
One may — an aſſumyſi made to himſelf, but 
not one made by himſelf, 483,19 
What ſhall be held an Execztor)y Promiſe, 483,19 
Aſſumpſit miſtaken againſt a Fide-juſſvr, 500, 9 
In aſſumpſit to pay five ſhillings a month, tis belt to 
count damages for the whole, for he cannot have 

a new Action, 5 50g, 16 
Where aſſumpſit lies not,becauſe it is by Deed, 506, 17 
What ſhall-be held an inplitd promiſe, 544, 683 
In what caſe non aſſumpſit generally is not good, 544 
Where, in aſſump ſit, bow indtbred, ought 5 ſhewn, 
: „ *.-- $4828-593,14.642,1 
Ante good, reſtraining one to Keep Shop in ſuch 
a Place, 3 396 
Aſſumpſit lies not for rent reſerved on a Leaſe, nor for 
a debt upon ſpeclalty or record, yet if I promiſe to 
pay eight ſhillings per week as long as J. S. per- 
mits me to enjoy a Warehoule, fr lies, 398, 21 
Two ſuing ſor the ſame place, one promiſes twenty 
pound to the other for a Getding delivered, if he 
will deſiſt, a good conſideration, 612 
Whether a Promiſe begun upon conſideration may 
A be 


* J the Principal Points of LA W. 


be diſcharged by words wichoar any conſiderati- 


on, | 620, 19 
It lies not for rent, without ſome other ſpecial cauſe 
of Promiſe, 568, 5. 64,2 
See Conſideration. | 
Aſſurance. 


Where one has promiſed to make reaſonable Aſſu- 
rance, he is not to be bound with any Covenants; 


$71, 13 

Attorney. | 

Action brought by an Attorney for his Fees, 320, 4 
The Defendant appears by J. S. and imparłs, chis ad- 
mits him to be an Attorney, though none before, 


| ; | $21 
A Writ of Deceipt lies agsInft an Attorney, for ap- 
pearing for one without Warrant, 694.7 


Audita Querela. _ 
Errors of a Judgment in Andita Nvertla, 13, 17. 
i 3 3372 J 
Audita Qutrela, to avoid Execution upon a Statute, 
28.67,85,10-218,7.425,11-477,11 
To avoid Executtoni upon a 3 3 5 79s 8. 
45,8046, 10 
For taking both Eligit and capi as for the ſame debt, 


| „ 3328, 3 

Whether a Feoffee may have an Audita Nuerela up- 
on an Extent made before his time, 227, 2 
Where two are chargeable in Execution, the laſt ta- 
ken may have Audita Quertla, 23,7 
Recovery in Debt againſt a Jaylor upon an Eſcape, 
and afterward the firſt Judgment is reverſed, the 
Jaylor ſhall have an Audita Querela, 
Where Audita Querela lies not, but a Writ of Deceipt, 


694, 7 
Avtrment. 

want of Averment is aided by the Statute of Jeofails, 
| 44, 12 
What ſhall be a ſufficient Averment, 241, 6 
And where neceſſary, 443z 20 

Avowyy. 
Bar to an Avowry, 238, 2 
Caſes upon Avowry, 282,3-435,6.442,15,17 


Rent due to Baron in right of his Feme, the Baron 
alone may avow, ; | 442, 17 
The Plaintiff can have a teturn of no more beaſts 
then he avows for, 611,6 


Award. 
Debt upon an Award, ſeveral Cafes, 200, 31.220, 2. 
277.8. 28 5, 300, 4· 33953 52,6. 334. 9.399,8.42374 
447:27. 323512 

How Awards ought to — made, — 523 14, 
16.340,5-352,6.354,9-447 27:+57750-639,3 

Whether an Sed by or chite be good, where 
che ſubmiſſion is to four, . 278, 399,8 
Error, becauſe the Arbitrement was ſaid to be under 
their hands only without ſeal, 278 
Void through incertalnty, $14,16. 35 26 
Where an Award ſhall be a good Bar In an Action, 


3393.5 

Both parties ought to have benefit by the Award, 
332,5. 3549-44727 

Conditional Award good, _* $2334-525,12 
Publication and delivery of it, how to be made, 378, 6 
where an Awad was adjudged void, becauſe part 
of the Controverſie reſerved to the Atbitrar6ts 
future judgment, 38 55 5 


646, 8 


Bar to an Avowty, 238, 2 
What Judgment ſhall not bar a new Action in debt, 


Where an Award for more then was ſubmitted, not 
good, 85 639, 3.663,15 
When it comprehends that which is ſubmitted and 
more, it is good for that which is ſubmitted, and 
void for the reſidue, 663, 15 
Arbitrement void on the one part, is void for all, 
14978 


B Atl. See Hail. 


Bankrupt. 


5 Debt aſſigned upon the Statute of B2ybrupts, and 


Action brought in the Afſignees names, 105,42 
Sureties for the Bankrupt, adjudged Creditors, 129, 


Adtionable to call a Draper Bankrupt, 222, 1 
385 585, 6 


Bargain and Sale. 
Bargainor. 

| Bargainte. 

Bargainte of a reverſion ſhall not take advantage of 
a Condition annexed to a Leaſe, for payment of 
rent, without notice given of the grant, 146, 4 

By the words bargain and ſal: only, without atturn- 
ment, the rev. rſion paſſeth not, 210, 7 

Bargain and ſale made to one with the addition of 
Knight, who is not ſo, is good, 240, 8 

Where bargainor by Entry, is in of his former eſtate; 
and the Will of the baygainee good, 660,9 

See more in Deed. : 


Baron. 
Baron ſeiſed of Copyhold land in right of his Fene, 
ſurrenders, whether it be a diſcontinuance, 105, 45 
Where Baron and Fer ought to bring their ARion 
joyntly, and where not, 203, 3.20 5, 10. 399,6. 
f „ . . 473.4501, 11.5339, 6 
Baron has term for yeats in his own right, and the 
Inheritance defeends to his Feme, that ſhall not 
Aron his term, 2 275,4 
Action continued againſt the Feme, where the Baron 
dies after NM prius, and before day in banco, 356 
2 


Where Baron for the battery of his Feme ooght to 
joyn in her Action, 539, 6.6 5 5,5 
What ſhall be a good Leaſe by Baron and Fene to 
| bind both, 617,1 
Court- baron. See Copyhold, Quo Warranto, and Conrt. 


Bar. 

Bar in a perſonal Action how to be underſtood, 1 
* wn be held a bar or d ſcontinuauce of — 
ntail, 


Bar by a Fine, wy 
Exceptions to 4 bar, 132 


wad 3 a 284, 5 
What ſhall be a good bar in an A. 6 
What bar is traverſable, _ 594% f 


l Barrettor. 
Enditement und conviction of common Barrettriy, 
n 404.7. 827,4 
Judgment upon ſuch Enditement not diſchargeable 
but by Writ of Error, 404, 2 


' "Bargemen, 
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Bond. See Obligation. 
Bargemen. 
Barpemen chargeable with goods, as Carriers, 330, 9 = | r 
Pard A new Bill ordered to be put on the File, 186, 
Baſtara. p 
In what caſe, calling one baſtard is ARionable, and Bill of Exchange. 
where not, 213,6-323,2-535,19.642,2.625,18 Aſſumpſit upon a Bill of Exchange: | G3 


A widow being delivered of a.child forty weeks and 


nine days after her husbands death, adjudged le- Bis Petitum. 


itimate, x In what caſe good 

* ſente ced by the Juſtices of Peace to be 9 MY pat 

puted Father of a Baſtard, all are concluded to ; Biſhop. 
ſay ro the contray, , \. 625, 18 The manner of creating a Biſhop, 583 
See Nords. 38 Uſurpation ſhall bind the preient Biſhop, but not his 
; Bail. Succeſſor, 673, 6 
Bail in an inferiour Court how far chargeable here, Incumbent, created a Biſhop of Ireland, yet held his 
94, 21 Living in Commendamn, F 691,4 

For appearance only may be taken by the Serjeant | 

of the Mace, „ ibid Breach. 
In what caſe the Defendant being in Execution not Error in Debt upon an Obligation, becauſe a ſuffici- 
bailable, 108, 3 ent breach nar aſſigned, 315, 17 


Counterfeit bail put in, and a Vacat thereupon,255, What ſhall be a ſufficient breach of Covenant 378, 6 
bt. | 425,10. 446, 27.486, 5. 661, 10 

B1il ſtands as well for the Judgment, as for the Ex- Where not well aſſigned, 445, 26,25. 472, 1.476, 
go J 272, What ſhall be held breach of an Award, a 5 = 12 


ecution, 
Miſ-entry of the hai amended, ib. 
Bail upon mean Proceſs, how far chargeable, 320, : i Brewer. 

2.363, 25.449,29 Information againſt a Brewer, upon the Stat. of 8g EI, 

If the Defendant render not himſelf, the Plaintiff 178, 17 

may take Execution againſt rhe principal or bail, | | | 

: 320,2.54929 Burrough Engliſh. 

Where the Cauſe is removed, and new hail accepted, Caſes upon that cuſtom, 5$6,2.198,27 


whether the old ſhall be diſcharged, 363, 25 
Bill before any bail, no Error, 384, 13 
Principal and bail cannot joyn in a Writ of Error, 


384, 1 4 C. bd 
Releaſe, pleaded by manucaptors , after the firſt ö 
Judgment, and before affirmance, 401, 10 capi as. 
In what caſe Sureties are liable to the Debt, though 
the party render his body, 402: IT '$ Api as, inſtead of a Summons,Error, 261,23 
Every Bail in one Action ſtands bail in all Actions capi as awarded for the ſecond Proceſs, 222,x 


brought by the ſame Plaintiff againſt the fame Where Capias ſhall be awarded againſt the wife, 


Defendant in that Term, 449 323, I 
One becomes bail in an Action of Debt, and before Capias ad ſatisfac. lies for Coſts awarded the De- 


udgment had againſt the Principal, makes a fendant, upon a Nonſuit, 18 
— of his . whether this Leale ſhall be * F f 
extendible, 449 cavtat. 

No Bail on the file, not aſſignable for Error to re- The effect and vertue of a Caveat, 463, 17 
verſe a Judgment, 568, 7 
No Declaration ſhall be taken upon any bail, but Certiorari. 
within three Terms after tis filed, 620,1x Certiorari ex Officio, when to be awarded, = 
Bail in the Kings Bench not liable to coſts taxed in Certiorars awarded to certifie a Caſe, 141,16 
the Exchequer-Chamber, 636, 4 To certifie a Writ of Adjournment, 4453 24 
Bail in the Common Bench Is always in a ſum cer- A new certiorari awarded, 277,7-597,20 
tain, according to the Debt or Damages, in the certiorari to remove a Recogn, does not excuſe ap- 
Writ, but in the Kings Bench no ſum is menti- pearance, 2232, 2 


- oned, a 645, 8 To remove Enditements of Riot in wales, 484,11 
Bail charged in Execution, notwithſtanding the One perſon ſhall have but one certiorari, 597, 20 


Principal rendred himſelf into the Marſhals cu- 
ſtody, 667,1 Challenge, 
Bayliff. What ſhall be a good challenge to the Array, 547,6 


The Bayliff of a Mannors power, 178,16.197,4. 
636, 5 | Chancery. 
Bayliff of a Mannor, who has rent iſſuing, ſhall have A ſpecial Scire fac. ſued in Chancery, 3 
it by Recouper, 198, 16 Other Courts ought to take notice of the courſe of 


Bayliff of a Liberty may have a Deput 242 the Chancery | „ 
. 1 2 "oy Decree and impriſonment in Chancery, after a Judg- 


Baylor. ment at Common Law, unlawful, 344 
Whether Baylor may have Debt or Accompt for mo- Not to be relieyed after ſuch Judgment, but in Par- 
ney not delivered to whom it ought, 687,1 liament, ibid. 


cbancery 
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What is a good contract, 


Chancery, what, 81, 23 
Charch and Churchwardens. 
One Churchwarden cannot releaſe or give away the 
goods of the church. 1 
An Iſle in a church is proper and peculiar to that 
houſe that repairs it, 366, 7 
If one be aſſaulted in a church or churchyard, he muſt 
not return blows in his own defence, 367 
The Parſon and churchwardens are a Corporation in 
London, 5 532, 13 
Preſcription to a chancel, 604, 33 
Whether a church ſhall be void by the Incumbents 


being created a Biſhop of Ireland, 691,4 


cinque- Ports. 
The Priviledge and juriſdiction of the Cinque-Ports 
examined, $43, 692, 3 
Common, Commoner. 


common appurtenant for all beafts cannot be granted 
over, but for beaſts certain, it may, 1519-57 $22 


Inhabitants of one vill, unleſs incorporated, cannot 


preſcribe to have common or profits in — 

. 152, 1 
Commoner may not kill the Lords Conies,who was free 
Warren, 195, 21 
Nor diſtrain his Cattel Damage Feaſant, 208, I 
Nor caſt down Coneyberries, 229, 7 
Common will not paſs with the words cum pertinentiis, 
ke: 25 3,8 
271, 4 


The extent of a Grant of common, 


- He who hath common cannot licence another to pur 


in his beaſts, without Deed, $75, 2 
Common, pro 25 magnis averiis, good, 580, 10 
Where one Tenant in common may diſtrain upon an- 


other, 611,6 
Action, for encloſing three acres of common, 629, 2. 
| 679, 16 


Conduits and Pipes. 

If one ſell a houſe that has conduits and pipes belong- 
ing to it, they paſs, though the land (where the 
pipes lie) be not (old, * a9 

Confeſs and avoid. See Traverſe. | 


Confirmation. 
How land ſhall enure by way of confirmation, 127, 
_— | | 17 

conits. See warren and commoner. 

Conſiderati on. 
conſiderations executory, | 7 
Divers other conſiderations how extenſible, 275 
Conſideration of love, 180,19 


Promiſe to pay infra breve tenpus; no good conſidera- 
tron, | a 250, I 
What ſhall be held a, good conſideration in an Afſump- 
ſet, 3 3538353 
And how to be performed, ib. 


conſultation. | 
Conſultation awarded, 137, 13.279, 
conti nuando. 207, 4. 618,8 


Whether want of continuauce Is helped by any of the 

Stat. of Feofails, 828,28 
contract. 

262, 26 


Contingent eſtate. | 


A Term certain being limited to one, and after to 


of the Principal Points of LAW. 


go to another, is not a contingent eſtate, but 4 


meer intereſt, 2 510, 21 
Whether a contingent and future uſe be transferra- 


ble, | 311 
3 What ſhall be a good limitation of a fee, by way of 


contingency, 591,697 
Conveyance. See Deed. | 
Copy hold, and Copy holder. | 
Copyholdey for life not to cut down Elm-Trees, 30 
Where admittance of a Feme, was held to be an ad- 
mirrance of him in Remainder, _ 31,1 
Deſcent of a Copybolder ſhall not take away the entry 
of another Copybolder, who has right. And the 
heirs entry without admiſſion, is lawful, and be- 
ing in, his ſurrender is good, 5, 10 
A C—_ ſurrenders upon condition, * after 
releaſeth the condition by Deed, is good, 36,11 
Makes a Leaſe for years of land, whereof Feme by 
cuſtom has widows eſtate, ſhe ſhall not avoid the 
Leaſe, unleſs there be an eſpecial cuſtom for it, 


| 9 36 a6 

copyholder in fee ſurrenders to the uſe of his will, c. 
: 5$6,2-199,30 

Copyhold land demiſeable by Leaſe. 76, 6 
Caſes upon the cuſtom of Free- bench, 126, 14.573 


The heirs being beyond Sea ſhall excuſe forfeiture, 
226 
In what caſe a Copybolder, buying the Freehold, loſes 
his common, _ 
Copyhold:r cannot hold a Court Baron, 260,20 
Copybolder makes a Leaſe, contrary to the cuſtom, 
the Lord dies, the reverſioner ſhall not take the 
forfeiture, | 301, 6 
Whether he, who hath the revetfion of a cepybold 
by Surrender, may take advantage of a condition 
within the equity of 2 Hex. 8, 305 
Copybolder makes a Leaſe for two years, excepting 
the laſt day in every year, does not avoid the for- 
feiture, 308, 5 
No action lies againſt a Lord of a Mannor for non- 
admittance, 368,T 
Copybolder in the eye of the Law is but Tenant at 
the Lords will; and if he will not hold Court, 
the tenant has no remedy but in Chancery, 368, 1 
copy granted to father and his ſon, if he have morc 
ſons then one, it is void for the incertainty, 374, 4 
What grant by copy ſhall be good, 434, 1 
Copybold forfeited = committing waſt, 436, 7 
By not paying Fine, 61771 
Copybold lands are as the demeaſnes of the Mannor, 
and are the Lords Freehold, and therefore not 
: Impleadable in the Lords Court, 559, 5 
The Lords Act ſhall not prejudice the Copybolders 
. eſtate, 373 
Coroners. 
If a Coroner be made Sheriff, ic determines his Of- 
fice of Coroner, | 84 
Where the Sheriff is concerned, the Ven. fac. may 
be awarded to the Coroners, = 


1D Corporations. 
cin arion cannot take without Deed; and if they 
grant over, the Grantee may entitle himſelf, with- 
out ſhewing the Deed, 110, 
Whether a Corporation may preſcribe, 57325 


25 Coſts aud Damages. 
If the coſts given, exceed the damages, whereof the 
Plaintiſt counts, it is not Error, 6 SAT 
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No coſts to be allowed, where' treble damages are 
iven by any Starure, _ ; 70,12 
Whether an ExccutoPFhe chargeable with coſts and 
damapes recovered for a Rior, 219, 11 
No coſts to be paid by Execuiors nor Adminiſtra- 
rors, 229, 6.360, 22 
The Plaintiff may recover more for coſts and dama- 


ges then he firſt counted; but damages only may 


not exceed the Declaration, 297,3 
Wh: re the Jury finding cofis and charges for the 
Plaintiff, is void, | 4735 3 
In what caſe the Avowant ſhall have coſts; and re- 
leaſe damages, ; ] $20, 3 
coſis ought not to be inſerted for the Plaintiff, but 
upon his requeſt, 589, 10 
How coſts ſhall be recovered, 598, 18 
Hen. 7. does not ; ive any cofts, but where exccu- 
tion is delayed by the Writ of Error, 636,3 
Bail in the Kings Bench not liable to cofts taxed in 
the Exchequer-@hamber, 636,4 
Covenant. 3 
Whether a covenant to convey, with a proviſo, if he 
paid an hundred pounds at 13 years end to re- 
enter, amounts to à Leaſe, 172, 13 
Actions of Covenant, 240,5. 28 1, 1. 297,4, 383, 11. 
39044 439,10. 446, 26. 64%,7 
For further aſſurance, 2554 
upon an Indenture of Charterparty, 26 3, 28 
Where the covenant is general, a gene ral breach may 
be aſſigned, 304, 6.370, 3. 378, 6. 423, 10 
The extent of a Covenant in Fazt, $22,657,7 


Counſel, Connſellby. 

What a Counſellor at Law may ſay or give in evi- 
dence for his Client, $0,18 
Annuity, Pro confilio inpendendo, 482, 16 
Count. See Declaration. N 


courts. 
The courſe of every Court is to be obſerved, 3 
County Courts ought to have twenty eight days be- 


tween, excluſive, 267,7 
The power and juriſdi&ion of the coart of the Mar- 


* 3143 1 8 
Of the court of Kings Bench, 341514 
Of the coart of Requeſts, ibid, 


Of the court of the Marſhes of pales, 9 
court temporal may puniſh the falſe exeeution of 
ſpiritual Proceſs, R 331, 2 
Erecting a Dove-coat, not enquirable In a ro leet, 


| | 42 

Where the Juriſdict ion of the court ought to be 
ſnewn, 1 * 14 
The juriſdiction of a court. leet, 331, 583, 4 
Debt, for an Amerciament in a court baron, 382, 2 
Every one ought to be within a court leet, and none 


can be of two Leets, 53:4 

Hzſtings held alternatim every fortnight, 661, 10 
| Cuſtom. 

No c»ſtom ſhall enable one to do a Tort, 80, 2 


Caſe upon the caſtom of the Mannor of Biſhops Teun- 


ton, 58 
Beaumiſter, 12 I 
Manſel, 403; 1 
Ele wberry. 436, 6 
Soathpeterton, 436,7 
Stock wood, . 572 

Cuſtom of Ipſwich for Burgeſſes to make Fes 
$$9,17 
Of the Nannor of Trop in com. Bedford, I,2 


No caſiom can help that which is againſt — 


Law, 357,15 
Wheiher a cuſtom to chooſe the Clerk of a Church 
may be taken away by Canon, 6703 9 


Cuſtom of the Mannor of Prefion, for payment of 
Tythes, | | 7 676, 11 


—ůů 


D. N 
Damages. 
Tor Pawn abſqee injuria an action lies nor, 


159. 11 
In what caſe damages entirely aſſeſſed, not 24 
23953424, 7.439, 10 

Severally, 


2351, 5. 384,1 
Whether damages being found againſt one, age 10 
conclude the other Defendants, 351 
See more in Coſts. 


Damage Feſant. | 
Where the taking the Lords Cartel, damage feſant, 
was held good, 208, x 


> Day. 
The Judges ſate on S. 7obs Beptiſts day, becauſe i 
ell out to be the firſt day —— Term, —_ 
What days anciently were not dies juridici, $95,197 
Days of payment adjudged, were Jmbiguous, 646, 
a 11. 677, 14 


| Debt. 

Debt upon a Record ſhall be paid before an Obliga- 
tion, and a debt upon an Obligation, which is 
pur in ſult. before an other that is nor, &, 10 

Where debt ſhall be in the debet or detinet, or both, 

88. 238,1-411,54$45:$49;10.617,2.685,1 

In what caſe the cone of the 1 t muſt — | Sy 

| 207,2. 213,8 

Whether dels in the debet and detiner hes againſt 
the Executor of a Farmer for rent due after the 
Teſtators death, | 411. 68, x 

Debt upon ſuretiſhip fer an Apprentice, 381,488.8 

In debt upon Specialty, leſs cannot be demanded 
then is in the Specialty, but otherwiſe where 
grounded on a Stat., 498,56 

Debt for ſeveral parcels, how not good, 653, x 

Debt or Accompt lies for J. S. ſor money delivered 
to J. D. by a third perſon for his uſe, 689, « 


: Declaration. 
Implacitaſſa e 7e a Declaration, good, 1x 
Declaration in debt faulty in matter, 32, 192, 18 
In form, 2 | RY 89, 16. 245, 3 
Declaration may be good, without ſpecial title om. 
priſed therein, 439.673,59 
In Treſpaſs, wherein not good, 48, 35 1.443, 19 
Infra juriſdictionen curi omitted in a Ira» 
tion, : 95, 24 
Where there is a firſt and ſecond Declaration, the 
firſt is principal, and the Plea refers to it, 105,44. 
311, 11.415, 4.5 25, 13.498, 5. 5 36, 3. 
Errors aſſigned, becauſe Declaration — — 
9.187, 215,12-228,4- 235,6. 245,3. 433,354.42, 
: 1-618,8.664,18,19.668,5. 
Declaration variant, not good, 147,5-358,18. 498, 5. 
S503, 29.664, 17.607 8 
Ill, becauſe it ſays not in what Court the Deed was 
enrolled, N | 291, 9 
Miſpriſton of the Clerk amendable, Pe · 
aulcs 


of the Principal Point of LAW. 


Faults incurable in a declaration, 316, 20.473, 
326, 1. 569,9. 588, 11.603, 29 

Declaration in debt for Tythes, 3612 2 
Where the Defendant makes it good, by pleading 
non eſt factun, 370, 3 
Declaration in aſſampſit faulty, 406, 1. 4442 1. 303, 14 
Whether a Writ into Middleſex will warrant a decla- 


ration in London, 479,694418 
Declaration in covenant ill, becauſe roo general, 
f 486, 5, 337,4 

In an Action on the caſe not good, 503,17 


Where the Defendant having demurr'd on the whole 
declaratiox, the Plaintiff ought to have Judgment, 
3575 2 

The ſubſtance of a declaration not 3 
| 388, 11 

Where it ſhall ſuffice to alledge a general dinur- 


; Denization. 
Deni zation 18 by Patent, and may be pyo tympore, as 
for years, life, cc. | | $39,7 
: = Deod and. 
Two men riding over Trent, drowned by the vio- 
lence of the water; their Horſes were not Deo- 
dands, 483, 18 
Departurt. 
What a Departure is, 147, 6 
Departure in ſpight of the Court, 211, 3.293. 12.466 


Deprivation. 


Deprivation of a Parſon for Homicide, 439,10 


| ; Deſcent. | 
When the heir ſhall be in quaſi by deſcent, and not 


bance, _ 606 meerly by deſcent, 408, 8 
If the name of the County be in the Margin only | Detinut. 
"ris ſufficient, 18, 3 Detinue lies not of a houſe, 3971 
Declaration in Ejedtment, 646, 9.662, 12 7 2 
When it varies from the Writ in ſubſtance, not nid - d  Deviſe, 
ed by the Stat. : 65422.655,5 Deviſe of lands in ſeveral ways, 22.61.104,139. 
Matter of form in a declaration amendable, 664, 1 . ; 199, 30.427, 2.649,48 
Where a vicious declaration is made good by a col - The intent of the deviſor ought to be maintained, if 
lateral Plea, 682,20 ait ſtands with Law, 52.371, 316 
Where the Plaintiff, not making a ſufficient title in Pꝭviſe to his heir; after the death of his feme, is a 
his declaration, nil capiat per breve, 692, good deviſe by implication ro che feme, 75 
I bequeath the rents of D. to my wife for life, paſſeth 
Deed, | the lands, 104, 30 
Deed of goods and chattels, without other Act or Deviſe of rent charges, 144 4-427,2 


Ceremony good, g 122, 6 
A deed ſhall enure from the time of irs delivery, not 
from the date, e 264. 136, 10 
Fraudulent deed and giſt upon 13 Elix. cap. 5. plend- 
ed, 290, 3 
In what caſe the deed of title muſt he ſhewu, 292, 11 
All the words of a d:ed ought to be effectual, if ic 
may be, * 9 
Whether a ſheep- walk may be demiſed withour 
deed. $1992.57 $,2 
Bargain and ſale for years, of lands in poſſeſſion, and 
the Bargainee never entred, and after makes a 
grant of the reverſion, reciting this Leaſe, K is a 
good Conveyance, | 604,32 
See Bargain and Sale. 


Default. | . 

When the Defendant makes default, no day can be 
given him, 387,15 
How far an Infant ſhall be liable to default, 466 


Second deliverance. 696, 9 
g Demand. þ 
What ſhall be ſufficient demand of rent, and hew 


ro be performed, 242, 9.476, 9,499, 8 
In what caſe a ſum is payable without dimand, 423,4 
What demand neceſſary upon a nomine pen for ſeve- 

ral days, 619 

Demiſe ; ſee Leaſe, ; 


Demurrer. * 

Demurrer upon a Scir. fac. brought by am Admini- 
ſtrator, d FRE 1 1 
In an Action of Debt, 43. 682, 20 

In bar to an Avowry, 52524 


Upon miſ-reciting a Stature, 11,9 
In Debt for Tythes, becauſe the Plaintiff has 
not ſufficiently entituled himfelf, 190 


Of the remainder of a Term, 158,26. 509, 21 
A Feoffment to uſes without livery, but confirmed 
by Will, is a good deviſe, 144, 4 
Deviſe of Lands ro two Sens, when they come to 
— ſeveral full ages, and to Executors in the 


interim 259519. 57 
patelcular deviſes of Lands to three Sons, — a 


ſurvivor, &c. 260,2 I:39457-448,28.5 90, 13, 
| | 695, 8.696, 10 
Deviſe of Lands, with a Remainder, 250,7 
With a Proviſo, 460. 590, 13 
Deviſe of the next Avoidance, in what caſe good, 
N T I 
If thing in Action be deviſable, * * 
Prviſt to one and hit Keirs, If he die without heir, 
it ſhall be to his next brother, 416, 450 
* and His affipns, gives an abſolute power to 
5 4 _—"- E 6 
prefer Givelkind-land, co 3 


What an Executory deviſe is, 592 
To will;am his ſon for life, and after to Tho. ſon of 
mum, (except M purchaſed as good Lands for 
T—-) this gives T. fee, 359, 23 
Deviſe of houſes. with a Proviſo, 655, 6 
To the child that the feme was enſeint, if a ſon, 


Deviſe of Land by Will to feme for life, — 

in fee, and after the dtviſor Leaſes the ſame land 
for two years, to begin after his death, whether 
« this be a countermand of the Will, 90, 3 
Where the firſt part of « Will gives a fee, and the ſe. 
' \eond; part cofreRs it and makes it but an eſtate 


bull, W | 6 
„„ = © Diſcontinuaſice. 95, U 
Dafrontinuance of a Writ of Error, 135,8.620,6 
I 4 a, 1 i 7 357,15 
Diſcontinuante miſ-entred, 


en 211,3 
Difcdntinance iu the Record of a Plea; not hoſpen 
33647-20315 +38 37 

What 


2 by the Stat. 18 Eliz. 


An Exat TABLE 


_— 


— 


What ſhall be a diſcontinuance in an Appeal of Mur- 


der. 283, 4 
The Plaintiff, after a Demurrer, cannot diſcontinue 
his ſuir, without the Courts licence, 316, 20 
Judgment reverſed by reaſon of a diſcontinuance, 
571, 12 


Diſcmtinuance of a Remainder by Fine, 698, 10 


Dsſſeifin. 
Where di ſſei ſin is held to be ere by _—_ 
0,9 
Termor not d;ſeiſable, 470785 
See Aſſiſe. 
Diſtreſs. 


A diſtreſs may not be uſed,becauſe he has it by Law 

only as a Gage, 148, 6 
Reftrain as much as diftrarn, 3905 3 
Whether one tenant in Common may Auſrais upon 


another, 611, 6 
Upon a diſtringas the Cattel ſhall not be _ eſpe- 
cially in a Court Baron, 255 13 


the Stat. of No- 


Miſtake of the diſtring as aided 
96, 1.443,18. 52953 


fails, 
Donative church. 
whether the reñ ignatlon of a donative church can be 
to the donor, o 
The donor has the ſole viſication and * ib. 


Dove- coat. 
Whether a Freeholder may cre& a-wove-coat, 332, 
10. 490, 11 
whether an ARion lies for killing devers 497 


„ Dower. -; 
Judgment i in Jower, affirmed the Tenant being an 
ſofanr, , 13,8 
Dower is to be favoured, ' ib. & 393! 
In dower, releaſe pleaded, but not allowed, 151,14 
Writ miſtaken, 21754 
In dower Age is not allowable, 392. 
In what caſe dower of Lands held in ſpecial tail, not 
well aſſigned, 615, 
Feoffment ſealed beſore corerure, but executed 
after, ſhall bar dower, ; 161936 
_ dowabje of an Aadvowſon i in grof or appen- 
dant, 631, 12 
In aſſignment of ener, the Sheriffs return needs 
not be of preciſe certainty, sal, 12 
Where Judgment in dower may bet aun the = 
or tenant, 6383 
: Dur 25. AO! 
None ſhall avoid his own Bond for the  imprilumen 
or danger of any other 2 of in 0 I Wer 


1 be J. : 
Zjectione 8 rf | 

F. =} and a Cole. pit in the lame _ 21. 

09 

Ejectment alledged to be made belore the Leaſe, 96, 
| +, 2125»I9$344-R58318 

Reſolves upon a emurrer i in tjetiont firma, 108337 
Ejectione firme, de uno meſſuagio foe nen ruled 
to be ill, 1287 9 


A Leaſe made 1. Jan. Habend. a dats, and the ciect᷑- 
ment was the ſame day, good, 133, 10.258, 16 
Ej ect. fent h. bo. of a Cole-Minc and a Boilary of - 
Y \ 15% 9 


ſalt, 


— enamel, 


And aCloſe by name, 654, 3 
Eject. firme of a joynt Leaſe by two, 266, 4 
Of two Cloſes, 435 4 
Ej ect. firme, upon a title by Copy, 202, 2 
Day of the ejectment not material, 311,11 


Ejectnent good, though the day of the date, nor of 

the ſealing and — of the Indenture be men- 
tioned in the Declaratlon, 646, 9 

Eject. firme,de una domo & uno Pomario, good, 6 54, 3 

Other Caſes, 9,11 678,15 

El ſt waste 6, 
egit u a Teſtatum qua 5 2 

Aſter bo goers taken, Sh party ſhall not have : — 
gp as, the taking of the land in extent, being as if 

e had taken a Leaſe for years in ſatisfaction of 
the debt, 339, 3 
Enditement. 


Enditements upon the Stat. of 8 H. 6. 17,2.19,5.31, 
3-41,6-214,9.633,6 

They ought to be preciſe _ certain in every point, 
20,4 1.95523 27456. 324,3 

Enditement diſcharged, by miſ- recital of the Statute 


5 El i⁊. i 3375 
Enditement of Perjury, reverſed, 267,7 
Of Raviſhment, 193,19 


For murder of 2 Serjeant in London, 279, 8.296, 
Enditement quaſhed for incertainty, 3245 3 
For a Reſcous, 345, 12 
Enditement for ſcandalous words, 421,4 
Action for exditing one of F clony, falſo & malitioſe, 


492, 10 

In an enditement for nuſance, Verdict, nc INue 
zoyned, amended, 502, 12 
Enditement of a common Barretor reverſed for want 
of contra pacom, 527,4 
Upon 31 Eliz. for erecting a cottage without 

, four acres of Land, 603, 30 


Every offence ought to be puniſhed within two 
ears by enditement on that Stat. ib. 
Enditement againſt an Jun · keeper for ſclling Oats t. o 


609,5 

Every * 'ought to have the addition of the 
 party;indifted, 610 
And his place of abode, 616,2 


Enditement diſcharged for omitting icons * lega- 
lium hominum, 85 935 2 
For omitting ad turc 639, 2 

Enditement againſt a Juſtice of Peace not having forty 

pounds per an. in lands, not good, 6434 


Enrolment. ' 

” Unil the Deed be enrolled, the eſtate and ſree hold 
is in the Bargainor, $3325 

Entry. 

o__ x was quod non poteſt decere, for dedzcere, et- 

What tall be held a Congeable entry, and whe not, 

37421-4747 

vide Acceptancs. os | 
Error. 

Error in granting a Capias in Chancery, 8 
For an Infants ſuing by Attorney, 55 
Error of of + — upon an action of Trever againit 
Baron and Feme, 5, 6 
Becauſe, in Debr againſt an Adminiſtrator, it 
was not ſhewed by whom, nor by what au- 
. - - . thority Adminiftration was committed, 10,13 
the Yen. ſac. one Randol Stwel was returned, 
And the diſtringas was Randol, and the Sheriff 

teturned Raus Stwel, who was ſworn, and 

adjudged 


of the Principal Pune f LA W. 


— — 


adjudged no error, 28 
Error to reverſe a Fine levied, 77, 8. 230,9 
Aſſigned by one Plaintiff only, not good, 94 
Error of a Judgment in Norwich, 108, 4 
Where a Releaſe of one Plainriff in a Writ of Error 
ſhall bar the, other, and where not, 117,5 
Error of a Judgment in 4 Scirb fac. againſt one as 


Bail, not allowed, 171, 12 
Of a e in Burton upon Trent, 184,3 
lu I 25 352714 
Upon falſe etceing 4 Record, 209, 3.213754, 


10. 415, 3 
udgment, 21382 239,4-311,10 415334 
udgment in aCoarr of wders, 313 
Writ of Error does not lie upon the firſt 2 
either in a Writ of Partition or Account. . 
Error, becauſe the Plaintiff being an Anorney, © d 
not find pledges de orofequents; 
Error barr'd by Fine and five years paſſing, 727 ! $ 
Writ of Error brought retarnable in Parl u. 


r of a 


341, 
Whether a Writ of Error lies, before the od 
Judgment in Account, 356, 14 
Error aſſigned directiy Talat a Record not recei- 
vable, 359,19 
Where a Writ of Error cannot be brought by the 
Principal, 384,14 
Error of 2 quo in ciſſavit by default, 547, 7 
He who pleads 20 tenore ſhall have a Writ of _— 


Error of a — in an Action upon a prowiie of 
.a Teſtator 569,8.570,10 
writ of Error not to be admitted, but and ro 
the words of the Statute, 620,6 
Error of a Judgment upon the Stat. of Hue and Cry, 


677,13 


Eſcape. 

my far a Sheriff or Marſhal is chargeable _ an 
eſcape 3.203, 5. 288, 5. 380, 8.419, 10.648 
Debt, oe an eſcape pup always to purſue the firſt 
Action, 29476 
Action againſt the Marſhal for an eſcape, $87.1 1. 
19,3 

Where Repriſal upon freſh ſoit bno good Pen, 


, why, 
A Priſdner ang! 1 aua, ert cube no other 


execution — his goods or lands, 1 36;11 1.1432 
But where there are two Defendants, and one dies 
in execution, the other is not diſcharged, 14372 · 
$32, 14 

Execation after the year and day without Scir. face 


364 
Executors. 

If an Executor pay debrs upon, an obligation before 
2 Stazure be broken, this payment is a good be 
_ the Statute, 9,1 

my e Teſtators death the poſſelon of his goods i is 

caſtupon his EKxerater, 113,11 

Extcutor pleads his Teſtator was in debr to the 
- King, 182, 22 

By falie Plea: chargeable de banis proprits, 191,17. 

647. 15.671, 

Six days thought a convenient time for the Executor 

ro remove the Teſtators Cattel from the ground 


he had in Leaſe, 204, 6 
Executers to pay no coſts, 229, 
How far le with a collateral Pronyſe 


made by his Teftaror, 293,13-571,t1 73 417. 

wnere here plending on xox «ſſumpſit, he loſeth the Lorry, 
293, 1 

Joey bringing a Writ of Ertor, may have a of 


525 
whcke Infant Executor may appear by Arby 


» 7 Where poſſibili y of a term ſhall go to the 22 


tor, 309521 
He can never have an ARion j in the 2 bor 
where the Teſtator might have had it, 346, 68 51 
— may bind che Executor, to what himſelf js 
ot bound, 370.57 11 
Where an Executor promiſerh to pay a "Legacy, it 
ſhall be ſuppoſed he had Aſſets, 
Where one may be Erecator, quod 
but not abſolute Executor, becau 


ved, 6t4 
ought to be Pendlern by an Executor, 

in bar of other Actions, 625, 19 
Executor is chargeable in ae by Covenant of the 
Teſtator, for che p de hani s Teſtatoris,and 


ad ni abe, 
Will not _ 


upon eſcape, 6 58 by no AR or falſe Plea, de "_ propriis, bur by 
Eſcrow. ne ungue Executor, 647,15 657 1.57 1,3 
A Deed delivered as an Kn, pleaded, 8551 1 Whether an. Executor ſhall be within the Covenant 
e | Shel oa efthe Teſtator. 657 
Eſſvin. - Extent. Extenders. 
* caſt 25 a — 92, 20 Extenders upon a Recogn. in Chancery awarded to 
have the Land at the ratexp Pay? the debt, 13, 16 
A void extent. 7 jo 
A Leaſe A ug is a 102 Leaſe ro ground Adlon Plea 20 an extent, | 
upon Evi | 73, 1 Whetharaker an alGgumen of a Bebe by the Ki = 
How a Fine — imereſt by eftoppel, 175  . the King may extend in his own panes for 
Eſtovers. — aſter an Klegit is W — 
A re for eſtoverr 'to wund new . . though che land be after ward evi 2,3 
| be 49 "Extent — woah be, 1 566, 9 
aps wo Whore Lands are gxtemded b — pe 2 
The uſing an eſtr ay ihe e by "Atl — is new extent or —— ſhall d, 693 
cauſe of Action 148, 6 ued, and — — one taken 
Excommuni cation, Ain extent, 5 — upon the liberate and ac- 
Excommunication'for R G > 1 6  .cepted,he never ſhall have another extext * 
her an 8 ma diſcharged! by itherothers Lands, * 
che Kings: — on, | a * 5 dee more In/Elegt. 


::;Extingujſhment- 
:Several Caſes upon r of rent, 473, 4. 
157 


64173 · $1915 


2 exact TABLE: 


— 


F. 
. Fee Simple. 


Ne Fee cannot bei in Remainder after another, 


| | 59 
Fteoſfnent. 

Feofſment made upon condition that he fhall not 

alien, tis à void condition, 39 


A fen: may have the grant of a Caſtle to be cxer- 
ciſed per ſe vel deputatum ſuum, 18 
In what caſe Action ſhall ſurvive to the Feme, 79,7 
She cannot plead nor be ſued without the Beror, 
23953 · gs Ee 


Not have damages for a vexation to 
355,11. bet bh 16 


Femt, with child, committed for want of — 
relcas'd, ; 
Where the Baron is acquitted, the Judgment _ 
not to be agalnſt feme covert, 4173, 2.439, 12 
Feme covert endidted for Recuſancy, 480,14-5$29,9 
Where a fene ſhall be in an eſtate by Remitter, 489 
Tenants paying rent to a ſeme covert, ne good pay” 
ment, 
Feme covert cannot have goods with the Baron. — 
44 damnum torum cannot be, 644,6 
Action lies not againſt Baron and Feme, for convert- 
| jo goods to their uſes, but to the Barons _ on- 
1, 11 
whether kent may joyn with the Baron for Tort to 
the Baron, 664, 16 
Feme ſuppoſed enſtint at her husbands death, fearch- 
ed by a Yentre inſpiciendo directed to the 3 
8 
To or three women returned by the Sheriff to ſee 
her every day, and be preſent at her delivery, ib. 


EFieri facias; 
Under-Sheriff; upon a fiers ſac. 
under value, adjudged oppr 


rizing goods at an 
ion, 426,12. 314, 
28 


Sheriff cannot break open a houſe, to take executi- 


on on a fiers fac. 556,19 
Fixts. 

Errors to reverſe a' Eine. 11,12, 160, 18.392, 3 

In what caſe a fine ſhall be a bar. 60.192,18 


The extent of a fine, where there a are two Vills in 
one Pariſh, gn 
How it gives inteteſſ by eſtoppel,” 
The yertve of a fine with warranty, 
Fine levied by an Infant, 
Fine and five 8. paſſing, bars him,who has Tie 
to a writ of Error, | 
Covenant to levy a fiat of an hundred acres within 
the year, the year expires, and a fine is levied of 
© , eight arres, it ſhall be to the firſt uſe. 
Fine levied by Indenture, declared the uſe to be to 
de wife of J. S. adjudged to be an eſtate for 


175 
— 


$25, 13 


Uke, ; 
Ir may he levied of a Cloſe by known name in a 
Vill, withbur mentioning the vill or — pr 
where it lies, 
© Where an eſtate tail is barr'd by a fine * * 
who levied it, and his iſſue, yet not determined 
in rei veritate. 689 


N a Grant by fine ſhall | evure by way of — 
Tenant in tail of a Rene charge, levies a fine of che 


120, 3 N 


1332213 


312, 22 
a Return of Hab. Corpus too general, 
Whether an Habe as en 1 be . to the 


Mannor, and this fine with Procl. pleadedin bar 

of an Avowry for this rent, 699 
Fine upon a conceſit tenementa, how. far it ſhall Car 

an entail, 404 


% Buty. 
ee, Lei, 


148,7. 110 52545 
6392 
For ſorceable detainment fined five hundred ones | 


Enditement for forcible entry, 


in the Star- Chamber, 199,28 
Forfeitare. 

Forſeiture, upon the cuſtody of one of the Kings 
18,2, 


See ci. Sg 


oreſt. 
Several Reſolres upon akin cuching the yy of 
Liiceſter, 15578. 


Want of form, aided by the Statute of 18 FRY .130,2 
Declaration. 
. fs Jul erg, D 
rror of a Judgment in Formedon, : * .369, 
Formedon in Remainder, of „ 6x 5 
One may have Formedon upon ſeveral n 330, 8 
Fraudulint Conveyances, 12 | 132, 453 


Freſh ſuit ; ſee Eſcape. 
Free Bench; ſee Copybold. 1 


G. 0 
Gardi an. 


GG Ardian in Soccage i is dominuůãpro tempore, and 
may maintain actions in his own name, 35 
27.98, 28 
But cannot preſent to an Adyowfon, 93,28 
Court ought not to be kept in the name of the heir, 
bur — —5 
Gardi an has intereſt: ex provi ſione legis, th 
Gall nor nie, fs ag} 17 


Grant. * ? 

The Extent of * word Grant, * 
See Deed. 

* Guildball; ſee Lonaon. ... 


234:2-292,11 


+ : Habeas CH H 
Abeas Corpora r a Sa- 
perſedeas, adjudged Errar, ,. 43, 10 


219, 10 


5 * 4124 10 9 $45 


One being by olfice "El 15555 n ſhall not be 


186 
Gall . 


2 
But the Lo! a take the mean profits bee 
anceſtors death without account, 
The heir has an action again an; one that ſhall i 


fice 


admitted to.traverſe that o 
or > of a  Copyholder, being beyond ſeas 


1144 


of the Principal Point of LA W. 


1 


face his anceſtors arms In a Church, . 367 
Where the heir ſhall have his age, and where nor, 


392,35 
331 


High-way. | 
A pain levied for not repairing a higb- way, 


Homicide. : 
Homicide by a Parſon, cauſe of deprivation, 430,10 
Hae and Cry. 


Actions upon the Stat. of yintorof Hae and cry, 189, 
, $4330,1:675,94677,13 


I. 
fs 
Jeu fail. 


V Hat proceſs and proceedings ſhall be 

aided by the Srat. of Feoſa#ts,32 Hrx. 3. 
18 Elix. 189, 15.479. 526,1.328, 8. 346.672, 
A vicious Original is not helpe by che Stat. 479 
Inſufficicnt Returns aided, 334518 


Jewioller. 
Jtwellers not liable to action, for a bare affirmation 


of a ſton without warranty, 4 
Action for ſelling falſe Fewels, 459 
Inpli cation. 

The force of it, 75 
Impriſonment. 
Falſe impriſonment in the Court of the Marſhalſey, 


314,1 
Falſe Inpriſonmeut of the Plaintiffs wife, who — : 
a widow at the time of the action, 323, 1 
Sheriff chargeable with falſt Inpriſonnent for not 
obeying a Superſedtas. 37997 


Indentute. 

Þdenture for levving a Fine to ſuch perſons for ſuch 
uſes, and the Fine is levied, it ſhall be to the ſame 
uſes ; and no averment can be to the contrary, 

' unleſs by other matter in writing, 29 

Affidavit made of an Ind: ture loſt, the party ſhall 
be compelled to ſhew his Counierpart, 429, 3 

Sec more in Deed. 
an. 

Infant ſhall nor be bound by his bargain for any 
thing, but for his neceſſity, 494:560, 8 
Ought to ſue by —— by Attorney, 8, 10. 
250. 2. 254, 10. 289,6. 303, 3.420, 12.441, 14 

Admitted by Guardian to ſue Account againſt his 


Guardian in Soc. 3 219,9 
Ju ment againſt an Infant reverſed, 92974,3.465 
aſe of Land made to au In/ant is. voldable ar his 
election, ä 320, 1 
The priviledges of an Infant, 466.580, 11 


Infant by Prochin amie demandant In a wric of right, - 


Ser 
Ought to appear by Guardian and not by Prothin 
amit, | 641 


Information. : 
Reſolves of the Judges touching Informations on pe- 
nal laws, : 14-365 ,9 
Information for not coming to Church, 142, 19,480. 


| | $29,9 
On the Stat. of 27 Eliz. of fraudulent Conveyan- 
ances, 158,9 


Upon 3 Eliz. 178.508 
Upon the Stat. of Uſury, 210,2 
For not receiving the Sacrament in three years, 

| 36553 
Information exhibited above a year after the offence, 
good, as to the King, but not as to the Informer, 


365, 8 

Upon the Stat. of 39 Eli. for not reſtoring Paſture 
into Tillage, 418, 9 
For corrupr bargaining, 440, 13 
Information upon 5 Eli for exerciſing a Trade 
not to be proceeded on at Gui labal, 338, 3 


| — | 
How far chargeabfe with his Gueſts goods. 189, 12. 
224, 
Inn-breper endicted for ſelling Oats too dear, — + 


Innutnads. 
The ſabftance of an Action ſhall not be helped by 


an In«tndo, 154, 2 
Error for want of an Imyendo, 331,10,11 
Iunzendo well applied, 538, 3 

Inrol ment. See Enrolment. 
Inſtigation. | 
The extent and danger of the word, 36,1 


Inſtitution. 
Aduiſſion and Inſtitution not requiſite in caſe of a 
donative, 63 
Where admiſſion and inſtitution ſhall be of no force, 


| 463,11 
I ntendnent. 
The force and extent of it, 96, 24. 104, 39.229, 4. 
| 2350. 392,49 


Where action is not to be maintained by #ntenament, 


but by expreſs words, 68752 

Intruſion: 66,6. 212,4 
oyntenaxts. N 

If two Juntenants be Deſendants, and one dies, the 

action is not gone, 19 

Another Caſe, | $3, 25 

Joyntenants for years, 83,7 


Make partition, 218,8.233,2 
Two 7oyntenants for life, and the one makes a Leaſe 
for years, whether It ſhall bind his companion, 

| 91,119.37, 5. 417,6 

Jeyntenaat Copyholder in Fee, Renk bs the 
uſe of his Will, and dies, before it be preſented, 

it ſhall bind the ſurvivor, 100, 30 
Joyntenancy upon a deviſe, 259519 


JS. and S. a feme ſole joyntenants for life, the feme 


takes Baron, who by Fine to JS. teatmenta 
2 — this grant by Fine ſhall enure 
way of Releaſe or by gran of the eſtate, 696.9 


Matr. | 
What ſhafl be a bp ae . 11 Hen. 9. 
174-474,7 48839-57062» 


Journeys Acconpti. See writ. 


Feldnd. . 
A Writ of Error ſent hence, adjudged a $uperſedras 
to the Kings Bench in Ireland, 5 34419-55215 
Of the creating a Biſhop in irland, 552,15 
Yyyy2 I 


A 


* 
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Iſſue joyned. 

Me not well joyned, . 44, 11. f 30, 11. 58959 — 

| $99, 2 
Mi-joyning i ſuts aided by Stat. 3 2 Hen.8.87,1 2.85 
II. $70, 3 
iſſue upon a negative pregnant Is an iſſue, #b, 
What ſhall be an ill ze in aſſumpſit, $44 
Without an affirmative and a negative no zf/ue can 
be joyned, 580,9.589 


udgment. - 
Arreſt of Judgment in afſumpſit, 110, 7. 115, I. 116, 3. 
5 | 98, 27 
After judgment no iſſue ſhall be taken, 126, 13 


Faux Judgment, in wibton ſuper wye upon an Aſſize, 


138, 15 
Judgment de boni s Teftatoris, upon a falſe Plea of the 
Executor, _ 191, x7 
Reverſed upon miſprifion'in the Declaration, 247,5 
Where judgment ought to be in miſtricordia or capi- 
atur, | a 4 op 7 (op 538,5-542,2 
Judgment reverſed in a Writ of Right, 292 12 
Becauſe one of the Defendants was within age, 
303, 3 
Judgments for words reverſed, 331,10,11,12 
Affrmed quoad part, and reverſed quoad the reſi- 
duc, 
After judgment at Common 
given in Chancery, | .. 
Reverſed, becauſe no Writ of priviledge _ 1 
418,8 
Where judgm:nt (hall be entred quoad eat ſine die, 
: 439, II, 12 
Reverſed, becauſe vi & armis omitted in the e- 
claration, 44319-5 36,3 
All Judgments are either by Award, Confeſſion, De- 
fault, or by Trial, 468, 13 
Judg ments miſ-entred, amendable, 631, 5 
Judgment reverſed, becauſe not conditional, 68 1, 19 
Where judgment in dower may be againſt the tenant 
or heir, | BE. 688, 
Zudgment in Durban reverſed and a Writ of Reſtitu- 
tion awarded, G98, 11 


343,9 
Law, no relief to be 


Tuſtice of Peace. 
Words ſpoken of a Juſtice of Peace actionable, 56, 1. 
” 2 58, 4+ 90, 17 
See Words, 
Jurors Jury. 


Fury, having once given their Verdict, although ir 
be imperfe&, ſhall not be ſworn again on the 
ſame iſſue, unleſs in caſe of Aiſxxe, 210, 2 

Where one Fury- nan only appears at the Niſi prius, 
Tales awardable, 75 316, 19 

Miſtake of a Juror name when amendable, 457, 1 


Where a Jury found it the Deed of Edmund, the | 


Bond being Edward, vicious, 640, 4 
Where twenty five are returned on a Yer. fac. good, 
if the twenty fifth perſon be not ſworn, 647,14 


Juſti fication. 

Ia what cale juſtification found for one Defendant, 

the cther cannot be guilty, | 174.7 

Where jallification, without ſhewing any title ſhall 
, and where not, 229, 5. 292, 11.317,21 


he goo : 
He who claims in: ereſt under an Act in Law, may 


juſtifie, without ſhewing it. 317 21, 
Juſti ſicati on in another County 372, 1 
- Whac ſhall be held a good juſtification upon an 
| 676, 12 


Action for words, 


Ring. 


He King without Parliament may take orders 

for Government of the Clergy, and may de- 

prive them if they diſobey, 37 

He cannot be ſeiſed to an uſe, 305 22 
34 Hen. 8. makes all the Kings Grants by Patent or 
Indenture, good, ; #b. 364, 2 
Of things tranſitory the King may be put out of 
oſſeſſion, but not of things permanent nor of an 
nheritance, —— 54 
As to an Advowſon, he has no greater priviledge 
then another perſon, ib. 395, 16 
If the King hath title to reſent by Lapſe or Outla- 
ry, and does it not in his turn, he ſhall loſe it, 54- 


| | 216,2 
What Releaſe ſhall not bar him, 82,5 
The King may W by Parol, 248,7 

His Protection ow far allowable, 477,10 

His Prerogatlive,  481:513,23,24,6 ;2,4 


Whether the King may create a Biſhop by Patent 


withour any Writ of Conge d' eſtier, $5415 
rr | 
Kzight of the Bath ſued by the title of Baronit, 482, 


I 
Bargain and Sale made to one with the Addition of 
Knight, who Is nor ſo, is good, 240,5 


L. 
Lapſe. 
I what caſe and by whom advantage may be ta- 
ken of lapſe, 93 
Lapſe is but unica & proxima vice, 216, 2 
| Laws. | | 

Leges paſteriores, lges priores contrarias abrogant, 121, 
ghee 4.29, 9 

The law gives no remedy for voluntary * 


8 387 
Where the canon and civil law are contrary to the 
common law, een 


| Leaſes, Leſſor, Teſſee. 8 
Leaſe of Tythes in eſſe; the Queen grants another, 34 
Where a ſecond leaſe ſhall be in contingency or in 
eſſe, 5 71,3. 180, 19 
Leaſe enuring by Eſtoppel, CEP 73, I 
Leſſee for ſixty years, takes a new leaſe to begin ren 
years after, tis a ſurrender preſently, 84 
Covenant, grant, and agree--+ apt words to make a 
| leaſe for years, an 92, 19 
Leſſee for years cannot bind or charge the Freehold, 
142, 20 


What /e:ſe not good, unleſs the ancient rent be re- 


— YU | 29% 18 
Several Caſes adjudged upon leaſes for years, 227, 3. 
. 2331-275 44318.2-349.459,6 
Leaſe from the day of the date and ſrom henceforth, are 
all one, K 2258, 18 
Leſſee for life makes a leaſe for years, excepting the 


wood, good, | ; „  Y 
Leſſor ſhall not be deprived of his advantage, by the 
_ aQ of a ſtranger, 300, 5 


- Where 


of the Principal Points of LAW. 


where aſſignment of a leaſe and acceptance of the 
rent ſhall not bar the leſſor, of his Covenant who 
may charge the /eſſee or aſſignee at his election, 

| E .. 39948-33435 

A. makes a leaſe reſerving rent payable at Mich. or 
within twenty days, and dies after Mich. and be- 
fore the rwenty days, whether the rent ſhall go 
to the heir or executor, F 310 
A. poſſeſſed of a leaſe of Tythes in right of his wife, 
as Executrix to her former husband, grants totum 

j us ſuum good. 3 318, 1 
Where a /e:ſe to begin in futuro is not godd, 318,2. 
| 3 8 4595 

Teaſe to an Infant voidable at his election, 320,1 
Where a leaſe made by the husband may be avold- 
ed by the wife, : 332,14-417,6 
What ſhall be held a fraudulent leaſe, 455 
A leaſe may be determined, by force of condition 
endorſed, if it be before ſealing and delivery, 435 
Where /efſee for years lets it after hie death till 
1. May, 1629. is a good leaſe, 59, 6 
Lera'e of D. excepting all woods, underwoods---wherher 
the ſoil of theſe woods are excepred,487,7.542,11 
Words in a Parent enure as 4 Covenant to bind leſ- 


ſee and his aligns. : 522 
Where a /eaſe ſhall be held to be drowned in the in- 
herirance, | 619, 4 
Leaſe. made by Baron and Feme, 619,1 


Where averment ought to be made of the life of 
the leſſor, 3 
Feoffment made to leſſee for years to the uſe of a 
ſttanger, ſhall not exringuiſh the Term, 643, 3 
Leaſe of a Garden plot, the leſlee aſſigns, the aſſignee 
builds on it, and leaves a little Garden · plot, the 
leſſor makes another leaſe of the Garden- plot to a 
third perſon, and the building paſſeth, 648, 16 
In what caſe a Itaſe made by Feme for twenty one 
years, without reſerving the ancient rent, ſhall 
bind the deviſee of the ſon, 6888, 6 
Leet. See Court. i 
Letter, and Letter of Attorney. 
Action for receiving money by a counterfeit letter, 


| 224 
Letter of Attorney by Baron and Feme how valid, 
a 617, 1 


Liberate,. See Extent. 
Licenſe. 


A Licenſe, of its nature, cannot be without writing, 


1 103, 36 
Limitation. 
What ſhall be held a limitation contingent, 
Lincolnſhire. 
Lincolnſhire has three diviſions and three ſeveral 
Commiſſions of the Peace, | 276,6 
Livery and Sei ſin. 
What ſhall be a os [very upon a Feoffment, 80,2 
Upon a leaſe for lives, Datz, 569 
Whether livery made after the day of the date of 
the Deed be good. 153, 1 
Where Habendum à die conſectionis, and livery made 


after, is good, 438, 5. 363 
London. lis 


In what caſe the cuſtom of every days market in 
that City, is allowable, 68, 10 
Every Freeman cannot legally buy all manner of 
wares in his ſhop, . of off 1:1 i 


; . ibid. 
Falſe impriſonment by command of the L. Mayor, 


416 


The cuſtom touching Arreſts, 280 
In London the L. Mayor is perpetual Coroner, 331, T1 


91,4 


Cuſtom of Al-hallows touching the choice of 
Church-wardens, 332, 15 
In London the Parſon and Church-wardens are 4 


Corporation, 332,13 
Guilaball has no juriſdiction to proceed on a penal 
law, | 338, 5 
Cuſtom of St. Katherines in colemanſtriet, 670, 9 
M. 
Manda mus, 407 5 
Mannor. 


6 Win one Mannor there may be another Man- 


nor demiſeable by Copy, and within that Man- 
nor there may be cuftomary tenants, 329, 4 
Manſlaughter. 
What ſhall be adjudged manſlaughter, 
| Manucaptors. See Bail, 
| * Marriage. 
Maritagio non ſatisfacto, 6 
For the value of the marriage, tender is not requi- 


296, 1 


ſite, 66, 6 
Covenant, upon marridge, 102, 38 
Valore maritagii, : 151,13-156,6 
Action, for words ſpoken, that hindred a marriage, 

42253 


Maſter and Serv:nt, 

In what caſe the maſter may bring his Action for 
wrong done to his Servant, ' 223,224,4-618,8 
How far the Maſter ſhall be chargeable with an a& 
of his Servant, 470 
And how far the Servant himſelf ſhall be chargeable, 


, = ” ; ' $20 4 
Whether action lies for the Maſter for the retainer 
of his Servant, 1 6537 I 


To convert a cora- mill to a Fulling- mill, waſte, and 

ſo of a Hand · mill to a Horſe-mill, 182, 21 
Mi ni ſters. 

Deprivation of Puritan Miniſters for non-conformi- 


ty, lawful 
= ; Miſericordia. ON 


In every caſe the Plainrift and Defendant ought to 
be in miſericordia, Or capiatur, unleſs the Defen- 


dant pri mo die confeſſes the action, 211, 3.350, f. 
; 420,11,630, 2 
. F feaſance, 
N- nomer. 
Mi ſnomtr; amendable, 


67, 7 
Misfeaſance of the Clerk amendable, after in ae 


eſt erratum pleaded, 36 9,2 
: Miſ-return.' 
Miſ-returs aided by the Statute, 383,12.414 


. Ipleader. 
Miſ- Tal. 


Miſ-trial ad judged, and I fac. de novo awarded, 
1. | 712-265,586,8.599,22,678,1 

Mif-pleader and miſtrial aided by che dero 8, 
and 18 Eliz. and cannot be quaſhed after verdict, 
Ft WS | : 318, 1. 35 3, 

Miſ-trial, becauſe twenty five were rte 2h 
the twenty fifth perſon ſworn one of the twelve, 


; 647, I4 
Sir mne, exponitene 
nths, expounded to be an hund ' 


Mortgagee of land hath an abſolute intereft, 245, 2 
Auraer 


— 
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- Mur der. 
'Tis murder to ſlay any Sheriff, Serjeant, or Officer, 
in execution of proceſs, without malice pre- 


penſed, 3 280 
Or for killing a watchman in ſtaying night-walkers 
280 
N. 

Name. 
Iſtake of a name of Baptiſme, ad jndged _— 
- | 116, 
Nomen colletirvuum what, 145 
Peirs and Peter all one name, 25,11 
So Sander and Alexander, Joan and Jane, #b, 


Franciſcus and Francus, 334, 18 
But otherwiſe of Edward and Edmond, 358, 4.640, 4 
1dentitate nominis allowed, after Judgment and Ex- 
ecution, | 623, 16 

- Naturalization. | 

Naturalization is always by Parliament and perpe- 
tual: If one be naturalized for a day, it is good 


for ever. $3927 
Niſ pri us. we 

The Record of Ni ſi pri us, in what caſe to be amend- 

ed 130, 2 


ger mord in Record; x 
Nomi ne pane. See Demand. 


The Plaintiff appearing, arguing by his Councel, 


and praying Judgment, cannot be 20. ſuited the 
ſame Term, | 35 
Non- ſuit, becauſe Action miſtaken, 647, 12 
Inſufficiency of notice, 9. 381,9-391 


Where notice ought to be given, and where not, 432, 
12.488, 8.492, 12.644, 3,684.2 

What notice to the Inhabitants ſhall ſuffice, upon a 
robbery, 888 67579 

: Cee = 

Where a nuſanct is made to the land of two Tenants 
i Common, they ſhall joyn in the Action, 23 1, 10 
Where Frecholder erecting a Dove-coat, adjudged 
a nuſance, a | 382,10. 491 
One cannot preſcribe to make a nyſance, 446,2 5-491 
Nuſance, by a Mill-bank cauſing an — of an 
adjacent Meadow, | 


Nuſa 


357, 18 


O. 
Oath. 


| One 0 it to take any Oath to accuſe 9 
N ac to be proceeded againſt by wit- 


IH 888, « 
Perſons balled from priſon for refuſing the Onth ex 


dfficio, : ib. 
with Action of r n that 
has taken a falſe Oath, to pee 5 him, 
4 EI OI, 2 


i Obligation. ; 
obligation dated in ireland, the Plaintiff may al 
-ledge it to be made here, 


* 


An Obligation with a condition cannot be diſcharged 
by a contra, x 


100, 29-49 $320 


Gbligation made 15. Nov. and not ſealed or deliver. 
ed till 18 Nov. 136,12 
Trneri, ix vigints nebuli, good, in viginti literis, void, 


| 20 
A Bond In ren, afjadged good, — *. 
A Bead cannot be diſcharged without Specialty, 

ä a 2 
Nor made void by falſe Latin, 26 8 , 4 


The extent of a Bond to perform Covenants, 281,1 
Bond in quinquageſſimis libris, or in trigintate libris, 


' 290,8.20947. 2.355710 
Variation of a Bill Obligacory, ab og 
Where a Bona ſhall be held to be joynt or 


ſeveral, 

: a 322 5 
Obligation made 29. Aug. and the Latitat was ſued 
out 29. June beſore, yet ſufficient to maintain 


Action, : 561, 9 
Obligation with a ſpecial Condition, how forfeiied, 
$94, I5 

In terengentate liberis, void, 603,28 
Threty pounds for thirty pounds, 607, 2 
Bond dated 1. May to pay the fifteenth day of Ma 


next enſuing, it ſhall refer to the day and not the 


| month, 646,11-679,14 
Occupant. 

Where the Leſſee ſhall retain as Occupant, 200, 32. 

| 354, 16 


Offices and Officers. 


nr ons Wale taken to be within the Stat. of 


$ Ed. 6. 269, 1 
Killing Conſtable or other Officer in doing their du- 
ty, murder, 282 
Outlary. 

Outlaries reverſed by Error, 338, 17.5 21, 6. 528, 7. 
331,11, 376,660, 10 
Outlary pleaded and a good bar, 42 11.0350 
| | 16, 1 

Upon Outlary, he ought to appear in perſon, bur if 
ſick by Attorney, 452, 8. 616, 2 
Reverſed by the parties being beyond ſea at the 
time oſ the Exigent, 454, 12 
What ſhall be forfeited by Ostlary, 3137523724 
Where there are two Plaintiff and one is Outlawed, 
whether eis a good bar againſt the other, 616, 1 
Revers d, becauſe the Indictment wanted the place 
of his habitation, 616, 2 


— 


* 
Panel. 
P Auel and Schedule all one in ſubſtance, 78,8 


Pardons. 
Pardon before ſentence, bars the giving Coſts, 335, 3 


Parliament. 
AR of Parliament 16 Jas. 23 El. miſpleaded, 139 
& Writ of Error in Parliament, is by irs diſſolution, 
determined, 341,7 


Payſon Patron. 
Patron has an hundred cighty two days in the fix 


months, to preſenr in, 167, 7 
Parſoa deprived, for Honiciat, 430, 10 
Partition. 

Parti tion between Joyntenants for years, 218,8 


Patents 


Patents. 
Letters Tamer of f Protecting, not allowable, 47710 


Payment, 
Payment before the. _ ts good paymenta at the day, 


; . 4342 2 
P ed! er. 
dene Pedler adjudged a Rogue within the 
Stat. 


577535 
Perj am. 

One chat commiĩts Perjury (uo : gd gn; by g EL.) 
may be endited thereof and puniſhed by ge 
and Impriſonment, 8, 9 
In what caſe not punlſnable by endi;ement, 12052. 
508.601, 26 
Per jury, for che King, puniſhable, _ -- 212, 4 
To call one perjured beaſt,iis Actionable, 107. 27555 

613, I 


Pirpetaaty.. 
Whar ſhall be held a Perpequitys, — hy , 
pl 


—— 2 


Plyſiti thans. 
Phyſitians in Londes may not practiſe without li- 
cenee from the Colledge, 5 121, 4 
See Quantum neruit. 
Piſcary y. 
Whether an E rr on e firmæ lies of a e 146,4 
Pipomder. 
The extent and power _ a Court of Prpowder, 313 
Play. 

A. and B. at play, B. voluntarily ſhoves his money 
into 4. iq; heap, and A. keeps it, without wp 
dy for 366, 

Players with falſe Dice, how puniſhed, 497, 4 

/ Pleas ond pleadings« 
The ſubſtance of a. Plea, not amendable, 14.261,24 


Faults incurable in a Plea, 27-370,3 
Falfity of Plea finable, U 64 
Relinquiſhin his Plea, amerſable, #bid. 


One impleaded in an Action, ought to ſhew the 


cauſe, otherwiſe the Plea is not good, 82,4 
Eſcrow pleaded, $5,11 
Pleas in Replevin, - 127,16.637,6 


Action for words, the Defendant pleads quoad part 
non culp.quoad other part juſtifies, - 127, 18 
F1iſ-pleading, 139, 204,6. 262, 24.3602 1.43921 13215 


Plea upon a Conditional Obligation, 165, 1. 232. 2 * 
9.359220. 358,7 


Non ſum informatus, pleaded, 220, 1 
Plea in Battery, 224, 5 
In an Action of * 264.292,11 
What Pleas receivable, and wen. 261, 24 
Plea of a Feme without Baron, vicious, 288,4 
Nut tiel Record, pleaded, 303, 3.560, 
Plea in bar of Errors, 332, 5 
Plea not good, becauſe not in certainey, 359, 20 
For not ſhewing Deed, 0 360, 2 
When one pleads a diſcharge, he, op int to ſhew how. 


without ſhewing 


; -* how, ' 363524463447 | 
in Debt upon a Bill, payment is no lea, 377.4. 2 


But generally 150 damnificat, w 


Reſcous upon mean procels, 4 good pets for che. 


Sheriff in Eſcape, 97 10, 11 
” Plene- adminiſtravit, whey pleadable, 327 9 
Pita for an Lxceutor, zd, Ni n 6255 bo 


* * 


of the Principal Points of LAW. 


Tender leaded, and how, 629, 22 
Plea and Plea over in bar, 651 
Where the Defendant himſelf ſhall not take advan-' 


tage of his own vicious Plea, 678,15 
— ment in af 2 Pleaded, 650, 2 
ere not compriſed is no good Plea, * 730 


See Declaration. 


Pledge. 
Pleaging goods does not make an abſolute property, 
eng — 


Aſunpßt, upon Jewels pledged, 
In what Caſe the Plaincf ought to find Sg I 10 
Plenariy, 123, 8-463, 1 4 
Preſcription. 

Preſcription for Eſtovers good, 25.256,15 
For Paſturage of two Geldings, 27 
For Tythes, 116,4. 501, 10.576, 4 

For Common in another Vill, not good, 152516 

+ For taking Thorns, 286,15 

. Fo make a Nuſance not good, 446, 25 
Of a Court Baron, how to be laid, 582, 2 

Where 2 general Preſcription may ſerve, $34, 4 


To fir and bury in the Parſons Chappel at Per- 
worth, 605 
Prooripron quod omnes poſſeſſores, &c. whether ad, 

669, 1 
It Is not neceſſary to alledge a Preſcription,for jou | 
then ſixty yeais, 666, 3 
How a Corporation may preſcribe, 67325 


Preſentment. 
Ne made by the wrong name of a Corpora- 
tion good, 248, 7 
Frecholder preſented for erecting a Dove-coat, 182, 
10 

Prefidents. 
projuvent are founded upon great reaſon, and to be 
ſerved, 386, 17 


A Stir fac. not well —— for default of privi- 


ty. 4 
Proceſs. 
All Proceſs in the Common Bench are returnable at 
* common days, in the Kings Bench, de die 6 
dien, 
Miſ-awarding Proceſs (aided by 32 Ken. 8.9 18 273 


amendable, 65. 108, 4 
One Proceſs ought to warrant another, 89, 13 
Procedendo, 203, 3 


Prochine amie. 


The come of Prochine amie in our Law, 641 
In by cale a Prochine amit is appointed to an Iu- 
fant, 641 


Prohibition. 
Probibition in a ſuit for ſubſtraction of Tythes, 42. 
269, 2 
Incermeddle with any mat- 


If any Court of E 
12 e at Common Law, or which 


ters proper| 

concern Frechold, they are to be protibited, 3335 

83,20 

Prohibition to the Prerogative court to ſtay * — 

viog a Will, 346, 15 

To the Court of the Marches of wales, 349, 37 

. Probibition by the Plaintiff in the Spiritual ( Ow 
to ſtay his own ſuit, 

Pfobibition deniech where the wife ſued the hated 


for alimeny, 364, I 
In another Caſe, 483) 20 
* 
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—— 


De noltidi no de noun erecre, vi jacit probibi Tin, 429,7 


Prohibition to the Admiralty, 314, 27 
To the Spiritual Court, . $35, 19 
To the Court of Requeſts, $392 20 

Promiſe. See A funpſit. 
| Proof. | 

What ſhall be held a ſufficicat proof. 381, 9 

| Property. | 

Ifone hire a horſe for three days, dr during that time 


he hath a ſpecial 2 ind the 
take the hot bonn kl 4 


ow o__ 


Q 
Quantum neruit. 
Judgment for an. hundred pounds to 4 1 
for curing a Fiſtula, » . 
I ro niſe to pay tantum den meruerit, bc 
enough, 618, 3 
Quare Inpedit, $33 92. LT 199425217 3$:24757+ 
385,16,673,6.691,4 
In Quart Impedit , the Biſhop? collated after fix 
months at twenty eight days to the month, and 
wichin half a year, and adjudged good, * 12 
6 


— 


Auare Impedit againſt the Biſhop of Linc. for diſtur- 
bing him to preſent to the Church of — 


Brought againſt the Incumbent without naming = 

Patron, 631 

In what caſe grantable, 93 
Quo Warranto. 

Whether a ue warranto lies of a Court - 


| outlary upon a Quo warranto for keeping an las, 
528, 7. 3311 


Nuare Imcumbravit. 


R. 


Rechg enizance. 
Ecognizance acknowledyed by an r . 


void, 
Lecden. taken, where the cauſe is ive bh by 
227 


ab. Corpus, 

Not well certified into Cliancery, ind the p 
ings thereupon e 669, 7 
Where Records. are — ſor words rhiſfaken 
or omitted, and where not, 110, 8. 153,1. 244, T. 
13758. 185, 3. 265, 29. 35378. 429, 4+ 628 


Record remanded 206,1 
Falſe Entry of ir, adjudged Error, 20% 3 
Record amended, after or. Reh. 22. 628 


Ads of Recor ought to 0, 7 
Sm founded on a Record Bk to be hegte 

Record of Ni ſi. pri 
Eten . 


Roll, * varying is vold, 


Fecorty. 
a whether a Contingent eſtate ſhaſl'be barrel by . 
Recovery, ., 
A Recovery 492 int Tenant in fee-liniple, mall 1 
| bind a collateral title or poſſibility, 
 Recouper, See Bayliffe 


$93 


ranted by the 
a 355 | 


— 


ne — — 2 
Recuſant endicted for going above five miles from 


— — won 352, g 
or cav to 387. *. 
; Informed againſt for ——_— the * 
365, 3 
Reſolyes upon ſeyeral Statutei touching Recuſancy 
0 
Reltaſt, 1 
9 ? made to one, who is but Tenant by ſaffer- 
does not veſt any eſtate, ſor want of privey, 
169, 9 
After i E6vennit for repairs; ſhall be no bar, 170, 
11. 300, 4 
Releaſe of Errors pleaded, 244 9 
Releaſe, after pb oem before affirmance,good, 
401, 10 
9 <q Releaſe of all demands ſhall be a good bar 
rent incurred after, 486, 6 
and — bar, in an Action of Covenant alrerwards 
487 
— ſhall not har what is future, 6 235 3 


1 betwixt the Verdict ani day in Banco, not 
receivable, 646, 10 
Where a Grant by Fine ſhall enure by way of Re- 
leaſe, 696, 9 


Relief paid to the Lord as for land in ward to 
the Queen, 28 


Remas 

Whether deviſe of the — of a term be good, 
198, 26.460 

what ſhall be held a vold:Remainder, _. 460 
Where a Leaſe ſhall enure b 8 of. 1 $64 
Whether there can be a wmaind li- 
cation, where an eſtate is . to 4 56 
Diſcontinuance of a Remainder, G58, 10 


Remitter. 
Where Feme ſhall be in an eſtate by Remitrer, 489 


Nest, Rent · rharęe. 
In Debt, _ at the time when the rent hou” 15 
118, 

Rent at Mich, or within ten * how ad- 

Ju 2753,23371 
Rent-c arge to one and his heirs, 4 his life and 

two others, good, 282, 
Rent payable at Mich. or within twenty days, 

the Leſſor dies whether payable to heir 
310 
311 


or executor, 
What rent arrear ſhall be cauſe of entry, 


Rep airs. * 
Sereril Caſes upon cen fur not 225575 170, 
11.240, 8. 309, 8.829, 8. * 
Notice ſor airs, ———— 1 —_ 


"Where the t bg let, muſt firſt be repaired by 5 the 


Leſſor, 
WI ought for re e which i Ba. 
by e wri dc K Wd Gor excalc him, 646 £4 
Repleager. . 


wy whit cafes awarded, | 6127,16390,4-080,4 


Replication. 
Replitation vitidus, 212.315, 15.30, 
ere a general Replication ſhalt be good, 225,299, 


' Repiiiation iu, becauſe it flews hot e 
71 


** 


Adſets ſhould be, N ; 303, 13 
In what caſe a Repl. may be a departure from the 

Declaration, ä . 87 
Replication and Traverſe concerning the Cingueports, 


good, | "—"092,'9 
See Declaration. | | 

E Keplevin. 
What may be pleaded in Reylevin, 127, 16 


Return awarded, where it appears the Defendant 
was in poſſeſſion of the beaſts, &c. if they be de- 


livered by Replevin, 319, 1 
Replevis for rent, 44> 11 

. 5 : Requeſt. b 
Licet ſapius requiſitus, when ſufficient, 18 3, 1, 194, To. 
274,240, 3 652 


The difference where a requeſt is upon duty, and 
where tis upon collateral matter, 5237 8 


$ Reſcous. - 
Caſes upon Reſcue, — 241,7. 485,4 
Endirement for Reſcous good, without vi & armis, 


3452 12. 47252 
Reſcous a. good return, upon mean Procels, 419, 10 


In what caſe an Action will lie for a Reſcut, 485, 4 
Reſcous of forty ſheep diſtrained, 368, 6 

: Reſignation. 5 
Of a Donative Church to the Donor, 63 


= © Reſtitution. Fees AG 
' Writ of Reſtitution of an Alderman of Coventry, 540 
Of a Burgeſs e e 6, 18 


0 | RR 
Writ of Reſtitution how to be awarded,"698,11.41. 
| 14-4, ». 2403 4 
Retraxi!, 
Ritraxit, an abſolute bar, 211, 3 


It ought to be in proper perſon, and not by 9 
ne y a g 155 ü lian 1 . 
-* Reverſion.  . 


Grant of a Reyerion without Atrornment; not 
1223 6 


good, 
Revi ver. 


A Bill of Reviver cannot be after a Bill of Revi ver, 
8 156,6 


" 


Revocation. _ 1 

Revocation of a Deviſe in Fee, by a Leaſe delivered 

to a ſtranger, . .; . = ö 49 
What ſhall be a good Revocation of a Will in writ- 
ing, (10172 1 io, 41 113, 2+ 4972 3 

| "Robbery. AE Ao 

Robbery done after day-break, and before Sun-rifing, 
- 'found forthe Plaintiff, | 106, 187, 9 
Robbery done on a Sunday ſhall be chargeable on the 
- Countrey, EEE ape a 


— 
* 


1 — 


S. 
| Sale. | 8 
8 Ale in Market, no good Plea in Trover, 163, 3 


the peril of the buyer, 197,23 


Scandalum nat natun, 


196,22 


of the Princtpal Points of LAW. 


Againſt a bail in an Action at Lyn, 


| 103, 3 
The name of the Sheriff not endorſed on the 4iſtrin- 


Scandalous words, 421, 14,2511 


Scare faci as. 


Scire facias upon a Recognizance in Chancery, 12. 


$925 
Againſt an Incumbent in what caſe awardable, 
93 
94, 21 
Scire ſas, without mention of the Capi as 9 — 
5 972 2 
The principal received, after capias returned, and 
Scrr. ſac. awarded againſt the bail, 109, 5 
Againſt an Executor on a judgment in Debt againſt 
the Teſtator, who died Priſoner in execution, 2 
good bar, 136,11. 143, 2 
Scir. fac. brought by the Succeſſor of a Colledge, 
159, I3 
Scir. fac. upon bail 165,2. 171, 12. 402, 10,11 
Againſt the heir of the heir, 13586, 7 
Scir. fac. ought always to purſue the firſt ation, 337, 


13 

Where one ſhall be in Execution after the year and 
day, without Scir. fae. 3543 
If an Executor recovers and dies inteſtate, his ad- 
miniſtrator may nor ſue Execution by Scir. fac. 
for want of privity, | 394, 5 
Scir. fac. on a Recogn, fer the good behaviour, vt 
& atmis omitted, Judgment ſtaid, 412, 12 
Againſt Ter-renants and their Plea thercunto, 306, 


T 19 
Againſt a Sheriff, 514,28 
Againſtan Executor, 52,86 


Sci fac. to have execution of damages recovered in 


an Appeal, $49, 9 

88-4. hu Sei ſin. | 
What Sei ſin ſhall be ſufficienr to maintain an Aſſiſc, 
* 12 142, 20 
ibid. 


Seifn is always in the realty, 
2 Serjeants at Law. 
The Author created a Serj cant at Law, and the form 
of the Writ, 568 
Fifteen other Serjeants made, 671, 1. 


Servant. See Maſter. 
Sewers. + 
The power of Commiſſioners of Sewirs touching 
Fines, ! g 336, 5 
They cannot tax a whole Townſhip, but it ought to 
be done ſeverally, | 335, $ 


Sheep-walk. See Deed. 


* Sheriff. 


Sheriff how far chargeable with an Eſ-ape, 2,288,5- 
380, 8. 419, 10 


Sale of goods upon a Fieri fac. by a Sheriff, after he 


is diſcharged of his office, good, : 4% 
Sheriff brings an Aſſunpſit for nxty pounds, for ex- 


ecuting an Elegit, 8 

gas, ill, JS F 188, 10 
How far chargeable with a priſoner, 203,5. 532, 16 
May take above 40 J. Bond for appearance, 286, 2 


Whether he is bound to obey the Plaintiffs diſcharge 


of a priſoner, 380, 7 


How far a Sheriff is chargeable with goods upon a 
Sale of anothers goods, without warranty, is at 1 a 


Fieri fac. returned, 5 514, 28 
Action againſt a Sheriff for a falſe Return, 33376. 
. CIV . 561595566. 1 
For goods ſold upon an Eligit, 566, . 

; 2 22 Z May 


An Exad TABLE, 


May break apen an houſe to reſcue his Bailiffs de- 34 H. 8. $57,7-248,7-305+338,3:37 1,5+217.3, 
rained therein, $56, 19 ; 295 
Whether the Sheriff or Marſpal liable to an Eſcape, , 37 H. 8. 253 32 


$88, 11 

If a Sheriff voluntarily lets a priſoner at large, he 

cannot re take him, 659, 8 

How he is to proceed, and what return to make of 
a de ventri inſpicienao, 685, 2 


' Simony. 
What ſhall be eſteemed Simony, and what not, 248, 
8. 274,238 5,16.5337ʃ7 
He who is in a Benefige by a ſanouzacal contract, is 
diſabled to enjoy it legally, 385317553351 7 
Such contract makes the Church void, ib, 


a Slaxder. | 
Where there is no intention of ſander, action mu 
nor lie, 91, 
Slander ought to be direct, againſt which there —. 
not be any intendment, 1341 4 


; Specialty. 
Concord and verbal agreement cannor diſcharge a 


ſpecialty, 649, 19 
Statute. Faple. 


Where there are two Statutes, and the Conuſee of 
the puiſny Statute extends firſt, which ſhall have 
the rent, 424» 9 

Where the extent upon a Stat. may be avoided 
with an Audite Querela, 478, 41 

Whether a Stat. tor performance of Covenant: 
(one of them being broken) be a bar in debtup- 
on an Obligation, 9,3 5,102,34 

Statutes. 


When a Stat. appoints a penalty, and how it ſhall be 
recovered, it ſhall not be by Inditemenx, 644. 4 
Starute of Finton, 13 Edw, 1. of Hat and Cry, 1565 
45-1879. 350,1.496,2-675,9 
Of Acton Burnel, 13 Ed. 1. 
Of 28 Ed. 1. 
Of Weſtm, 2. c. 18. expounded. 


3147 13 
449 


Statuta edita 3 2. Regis Edwards 3. 


Stat. 1 Ed. 3. 4. 138, 15 
25 Ed. 3 477,10 
27 Ed. 3. c. 1. 33s 2445 

45 Ed. 3. c. 3. . 133, 6 
Ric. 2. 
Stat. 15 Ric. 2. cap. s. concerning the endowment of 
Vicars, | $16 
Hen. 6. | 
Stat. of 8 H.6 c. 9. of forcible entry, 148,7. 151, 
f 12, 167,7 
er 68 
Of 23 Hf. 6. 286, 2 
Of 27 H. 6. $952 17 
Nen. 7. 
Stat. of = 7. touching Coſts, 636, 3 
Of 4 H.). 5 333 

Reſolves upon the Stat. of 11 H. 7. 174.4707624 

Upon 19 H. Te ] aaa, 1 
Hen. 8. | 

Stat. 14 1 8. e. 3. expounded 12154˙139,13 
7 & 21 Hl. 8. $20, 3 
23 H. 9. c. 5 33657 5 
27 U. g. of Uſes, 401, 9. 453 
31 Hl. 8. 4353 · 0 
32 H. 8. 522. 625. 17. 137,7. 248,7. 112.173. 14. 

4582 5 


| | Edw. 6. 
Stat. of 2 Ed. 6. for Tythes, 252, 6, 324, 5. 68.0, 12. 
318, 1.328, 6.36 1, 23.437,58 
214.10. 57755 299,1 
121,49 59,1 3 


Reſolves upon 3 Ed. 6. 
Stat. 1 Mar. c.. expounded, 


Stat. edit. tempore Elig. Reg. 
Reſolves upon the Stat. of 1 Eliz. 37.112.173, 14. 


735 
Informations and Inditements upon the Statute of 
5 El. 85,9. 120, 2.179. 133,5. 167, 7.602, 26 
Stat. 5 El. c. 25. 161 16. 602, 26 
Stat. 8 El. for ſuing in anothers name without his 
vriyity, 288,11 
Stat. 8 El. concerning Coſts. 229, 6 
Stat, 8 El. c. 18. 32153 
Stat, 13 El. c. 5. concerning fraudulent n, 
45955 
18 El. 357.264. 2.409, 9. 414.430, 10 
Information upon 23 3. touching Recuſants, 480 
Stat. 27 El. c. 4. af —— Conveyances, 158,9. 
132 
27 El. c. s. concerning Jurors. 67 2 
27 El. e. 8. coneerning erroneous Judgments, 171, 


12. 304.1 ' 
31 El. c. 6. touching Simony, 3s 
Information upon 39 El. for not reſtoring Paſture 


into Tillage, | 418 29 
Reſolves vpon the Statute of 3 2 13 578. 38275 
4 Jac. touching Co 229, 6 

7 Fac. touching the Kit Debts, $24, 10 

Reſolves upon the ſeveral Statutes, touching Uſury, 

209.210, 2.22, 7. 5056 


© Surety. See Bail. 
Superſede as. 


13 Superſedeas not obeyed by the Sheriff, . 43,10,379,1 


Allowed. upon, a Wrir of Error, brought by Exe- 
cutor or Adminiftrator, 392, 2 
To the Kings Bench in Ireland, 
Iu what calc but one Superſed. ta be allowed,” — 


Suplicavi t, 669,7 
Whac ſurmiſe ſhall be — 445 Audita te, 9557 


What ſhall be (ufficienc to maintain a prohibiden, 

e 269,2, 501,1 
one in execution ought not to be let to malnpriſe 
upon a ſi nyſe, 218,7 
Sur miſi 800 „being by Way of Retainer 668, 6 


Whether a grant of the ir to 2 Leſſee of the 
9 a ſurrendtr or determination of the 

firſt Leaſe, 176,16 
If Leſſor make a Feoffment and Letter of Attorney 
to the Leſſee to make livery, it is no ſurrender, 
177 

Leſſee for years of an houſe, accepts a grant of the 
cuſtody of the ſame houſę, is a ſarrender, ih. 
— of a Copyhold, habendum after his death 


is void. 
Into: the hat "of ee Tenants, nothing paſſeth "i 
ented in Court, 


it be preſe 40 
Out of Court, into the hands of the Steward, good 
526, 2 

The 


XUM 


of the Principal Points of L A W. 


The extent of the words cum pertizentiis in the : 
ſurrender of a Copyhold meſſuage, 526,2 


5 Trees. | | 
Trees, above twenty years groivth, (which are tim- 


IF : ; ber) though lopp'd every ten or twelve years, 
3 — not — 2 101,31. 133; 
T. Birch and Maple no tymber, but tythable, 199, 29 

Tayl. . Treſpaſs. 
: | Treſpaſs upon the Caſe, for ſeiſing Beaſts for an Ha- 
States tayl created by deviſe, 61,7.416, 544275 riot, : : 50,21 
2.695, 6. 448, 28 For un · earthing a Badger in another mans ground, 
whether an uſe may be limited upon an eſtate 321,4 
tayl, o1,9 Of Aſſault and Battery, 0,2 


, | : 35 
A Caſe upon an eſtate ti, with a Fee expectant, Fot taking a Grey-hound with a Collar, 463,10 
8 , : 4765, Treſpaſs, clauſum fregit, with ſpecial Pleadirgs, 33 I, 
18,207,4-208,1 


Tales. | Treſpaſs of falſe Impriſonment, 251,3 

Decem tales awarded de circumftantibus 161,16 V & armis neceſſary in a Declaration in Treſpaſs, 

Talts awarded, Where one Juror only appeared, | 443,19 
J 310,1 


Trial. Sce Miſ-trial. 


Tempus ſemeſtre. 
Shall be taken for — half year, and not * oy 6 — : 
on! 167 upon conſideration, agree, that he will 
— : not keep ſhop in ſuch a Vill or Streer, 595 


Tenant. 
Tenant In Fee cannot convey his Lands babendun af- Yrover and Converſion, 
ter his death, 376, 2 Trover ſuppoſed to be 3 May, and Converſion 1 May, 
If tenant at will be ouſted by a ſtranger, and he re- yet good, : 97,25.428, 3 


enters, he is tenant at will to his Leſſor, 660, 9 In Trover to every dead thing there ought to be ad- 
N : ded the value, and the - it bealive, 130,2 


Tender. | Sale in Market, no good ea, 165 23 
What is a good tender, and what not, 423,4 Trover fot & Diamond hat- band, 244,2 
By whom to be made, 661,10 For ſixty Monkeys, 262,25 
How tender ought to be pleaded, 627,22 For 4 Bond Joſt, 5 637,7 
In Trover againſt Baron and feme, the Converſion muſt 
Tenement. on be ta the Barons uſe only, 661,1x 
The extent of the word, 173 
Meſſuage or Tenement, incertain; becauſe not cer- FE Truſt. | 
tain what a tenement is, 633, Whether fotfeited by Attainder of Treaſon, 312, 23 
: Term. | x Tythes. 
All a Ter: is but one day in Law, 284,4 * — be paid ex annuatis renovantibug fimul ov 
b ł Mel, 3 2,430, 8 
Teſtament. See Will and Diviſe One may not preſcribe iti 2 decimande, » _— 
Teftatum, 246,4-537,4 Fenny-fodder liable to pay Tythe, ibid: 
0 Tythes granted by Patent, 48 
Title. Templers lands ought not now te be diſcharged of 
Title of Land ſlandered, will bear Aion, 163,18 Tythes; For by the Common Law a Lay per- 
If the party have loſs by it, 3973 fon was not capable of ſuch a priviledge, 38, 3 
8 Caſes for tythes upon two Leaſes, 68, 9.452, 30 
| Traverſe. Upon Letrers Parents, 70,12.680 
What ſhall be held a good traverſe, when the cauſe What trees are not tythable, 100,3T 
of Juſtification is local, | 45913 And whar are, 199,29 
Traverſe in ej ectione firme. 202, 2. 221,3 Leaſe of tythes for three lives, upon the ſtat. 1 El. 


In Quare Impedit, 4 631 queſtioned, ; 111,10 
Where not taking traverſe does vitiate a Plea in Hebes of after-mowth diſcharged by a Preſcription, 
- ſubſtance, f 490,9 L 116,4 
He who traverſeth ought to bring the Record and Leaſe or Agreement to be diſcharged from tythes 
look to the return of Writs, 528, during the Parſons life, cannot be without Deed, 
Traverſe of an office in CLnceryy 666,1 ; a 137,13-613,3 
Where tis at the Plaintiffs election to traverſe the No remedy by diſtreſs or aſſiſe, for rent reſerved 
| ſeifin in Fee alledged in the bar, or the giſt in upon Leaſe of tytbes for lite, 17H 


tayl 681,18 If my Corn be cut, though a er take it awa 
J's before ſeverance, yet an Adlon s againſt ms 
| Treaſon. | t for the tythes, 324,5 
No action lies for the procuring one to be endlcted Corn ſtanding, bought of the Proprietor of a Recto- 
of treaſon, 357,16 ry, without ſpecial words to diſcharge it, muſt 
A truſt in a frechold is not forfeited upon Attainder pay tythe, / 25 25 „ 
of treaſon, $12,23 What Land ſhall be diſcharged of tythes by 3r H.8 
No treaſox can be pardoned, but by expreſs words © - : 452, 30 
mentioning it, 45 Whether tythes are payable of a Fulling- mill, 323,9 
1222 2 Ciſter⸗ 


* 


An exact T ABL E 


Ciſtercian Lands (in _— manibus of the owner) 
diſcharged of tythes, $59,6 
No tythes payable for. dry-ca le, | 576, 3 
Perperual unity of 2 4—＋ 3 Pe dpriated and 1 

land is not . diſcharge of che Jed, | 


8 88 * 


4. 


. 
Vari ance. 


Ariance berwetn the wel ad Come: how 

ay. ruled, . © 128,20, 

Berween the Original writ and, Declaration, 

130,3. 367.4. 36 3,4·476. 597,20. 629, 2 cru 
745 

Between the Writ for enquiry. of Daruages and De- 


claration. 294514 
Betwixt the Leaſe in the Declaration, and — 


Leaſe found, 328,6. 338.18 
Betwixt the Bill and the oecaration. how _— 
3474 

Venditioni eæxponas. 
Tt what caſe not neceſſary, REL 


Venire ſaci as. 

Ven. fac. awarded — 4 tlie Appearance and De- 
claration, amendable, 84,3. 
Other miſtakes amendable, 76.9.2441. 30744-3326, 
3 351.8.333, 12-395, 1.45631, 4.670, 

Ven. fac. miſawarded 36,1241 884,19,23914+ 3025, 2. 
313,14-327.5 45843,4-528,6:576,1h 
Vun. ſac. awarded de vilineto civitaſus coventri , 309, 
44493413 

De Parochia or de Pilla de c. goody agg dr. 


F 13425-676,10 
De vicixeto i, A $,4 
Awarded from T. and not ae 0 de 7. - 


Fin. may be awarded upon an ladifiment, the ms 
Seſſions, 404 
Where, the return of the Yen. is before the gelt, 
amendable. 442,13 
Where there ſhall not be ſeveral Ven. fac. to try ſe- 
veral Iſſues in one County, 830712 
Where the Sheriff himſelf is concerned, the Ven fac. 
may be awarded to the Coroners, 551 
. B. of Harmt horn returned on the ven. And? on 
the diſtringas u. B. of Harmthorp was returned 
and ſworn, held not materlal, 653,2 
Action brought in Chancery, and Vr. fac. returna- 
ble in the Kings Bench, 67244 
Stat. 27 El. cap. 6, expounded, ibid. 


Venut. See Vi ſie. 


Verditt. 
Judgment could not be given, for the incertainty of 
à verdict, 113,12 
yrdict without Iue joined, amended, 302,12 
Where there were two Ferdicts 1 in a Caſe, and the 
firſt adjudged void, 629,11 
—_— the Verdict and Judgment diſagree, 2 
da 32 
Declaration, ill in ſubſtance, ſhall not be made good, 
by Veraict, 
Verdict, that he is guilty cum aliguibus averiis — 
quam---goods 662,13 
Vi & armis. 
In what caſes it ſhall be Error to omit thoſe words, 
526, Is $36,3 
7: 3 918 


+ Ga 


| There cannot be uſe: of a thing which is not in 


Vicearidge. . 
The beginning of Vicariadges, $18 
What Vicaridęts may be diſlolved, ms how, — 


| Viccar to ſay Service in one Church one Sunday: 


and in another the other Sunday, alternis vicibus, 
ſued for his penfion, 666,3 


Viftuals and Vitftuallers. 


| Preſents of Vidduas may be taken without offence, 


An Action lies for ſelling corrupt Vuctualt 1 
warranty, 197523. 470 
Apples not to be accounted dead Vidtuals, 214, 10 


Pill. 
Two Vills . and S. in — Pariſh of s. 2 Fine of 
ſach — in S. the lands in iz. paſi not, 120,3 
And the difference between a Vill. and a Hamlet, 


ib. 

Where the Vill named in the Declaration differs 
from that in the Verdi&, and Deed, 175 
Where the Pariſh and vill ſhall be intended all 
one, 263, 29. 34036 


Viſne, or Venue. 
Where a Vente ought to be from a Pariſn in Lader, 


150, 10 

Where well awarded, 191, 16. 3721 
And where not, 86.95, 22.239, 
4. 302, 2 


Where the cuſtom of 2 Manor i is in queſtion, the 
Venue ſhall be only of the Manor, 8.327, 4,5. 375, 
14 55 1.631 4 


Uſes. 
Where uſes are well limited, and where not, -169, 
"8.180, 19.201, 32.40 1,9 


in «ſs, 


190, 
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